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PREFACE. 

In order to prevent any misapprehension, it is proper to state, 
before indicating the scope and contents of this Collection of Acts, 
that the fact of its having been printed at the Government Printing 
Office implies no responsibility whatsoever on the part of the 
Government, either in respect of its contents or its omissions. 
All „ responsibility in , connection with its compilation generally, 
and for any opinions expressed in the course of the following obser- 
vations, attaches solely to the writer. 

As the title imports, this is merely a collection of the many 
English and Colonial enactments which have a direct bearing on 
dealings with real estate ; and to these are subjoined, in the form 
of foot-notes, such decisions of the Supreme Court as appeared to 
determine any question of construction, or to be otherwise valuable 
for purposes of reference. In other words, it is an attempt to bring 
together, in a' compact and portable form, all those enactments to 
which the conveyancer of landed property requires to refer in 
practice, or whose bearing on proprietary rights and obligations 
ought to be known to its owners, as well as to all persons and 
associations concerned in dealing with it. 

If the book has any value to .the practitioner, it will probably 
be found in the alphabetical grouping of the various Acts hereto- 
fore scattered over thousands of pages, and several folio volumes, of 
the Statute Book, and perhaps also in the Index, upon which much 
labour ha^ been bestowed, with the design of facilitating, both to 
the professional and the non-professional inquirer, the tedious and 
often difficult task of finding, amidst a mass of sections', the par- 
ticular enactment sought for. And it may be mentioned here, that 
in order to assist persons to whom the forms in use under the 
Real Property Act may not be accessible, the whole of those forms, 
together with their very useful rubrics or commentaries, have been 
appended to the text of the Real Property Act. 

/ The model followed in arrangement of subjects, annotation, 
type, and general form, has been Chitty's well-known Collection of 
the Statutes of Practical Utility. An Appendix has been added, 
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containing amongst other matters the wjiole text of the Charter of 
Justice and those sections of the Crown Lands Alienation Act of 
1 86 1, and of the Amending Act of 1875, which appeared to fall 
within the scope of the book, together with all the reported cases 
decided on those Acts. 

In collecting the English Acts anterior to 1828, the writer has, 
he admits, undertaken a very formidable task ; for the applicability 
of those Acts to the Colony has not, in many cases, been affirmed 
either by the Legislature or by the Supreme Court. Guided 
however by such opinions as the Judges have expressed from 
time to time, and by the feeble light of his own judgment, he has 
endeavoured, to the best of his ability, to bring together in these 
pages all those early Statutes which purport to concern real estate, 
and of whose applicability to the Colony there appeared no reason- 
able doubt, without however going farther back into the antiquity 
of Conveyancing than the era of the Tudors. 

The notes of cases do not, as a rule, go back farther than the 
commencement of the present series of Supreme Court Reports. 
The Privy Council cases have however been carefully examined, 
and some valuable decisions have been extracted. If the book 
ever reaches a second edition, the writer hopes to be able to add a 
considerable number of decisions of our own Court collected from 
tTie early reports, but the time at his disposal has not enabled him 
for this edition to undertake a work demanding so much research. 

The principle upon which the selection of Acts has been 
determined may not have been always rigidly adhered to ; and some 
enactments have doubtless been incorporated which to many will 
appear redundant or inconsistent with the title (^f the book, and others 
have been omitted whicjh might appear to fall properly within its 
scope. For example, all the. provisions relating to " Ejectment" 
contained in the Common Law Procedure Act, and a considerable 
batch of enactments contained in the Acts dealing with persons 
under disability, have been deliberately omitted from this col- 
lection, because it was no part of the compiler's design to include 
Statutes of Procedure or to encumber the book with matter 
interesting only to litigants -or petitioners before the Court, The 
rule, however, here indicated has not been in every case inflexibly 
observed, for to have done so would not have been always expedient. 
Thus, the entire text of the Trustees' and Trust Property Acts, 
and of some other Acts has been given, although much of those 
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Statutes specially concerns procedure. If, however, the collection 
shall be found open to criticism because of some omissions, it may 
not unreasonably claim to set off against that blemish the added 
matter comprised in the Appendix— the Charter of Justice, and 
the veiy'.little known Colonial Laws Validation Act (28 & 29 Vic, 
cap. 63), being not the least valuable additions. 

Foremost among the Statutes relating to Real Property 
printed in this volume ranks the Real Property Act itself, which 
in a few months will have been in operation for a period of fifteen 
years. That Act and the system which it inaugurated, have in this 
Colony (as in the three adjoining Colonies), elicited a considerable 
amount of adverse criticism, not only from the legal profession but 
also from the general public, and there can be no doubt that much 
of that criticism is well founded. Still, when we consider the 
singular revolution in the law and practice of conveyancing which 
it introduced, as well as the large measure of hostility with which it 
was destined to cope, our Land Transfer Act will, it is conceived, be 
pronounced by impartial judges an achieved success ; while those 
who are thoroughly familiar with it, whether officially in its adminis- 
tration or non-officially through much contact with the depart- 
ment by which it is worked, will nevertheless be able to point out 
many imperfections in design and machinery which, though serious 
enough in themselves, are not so formidable as to be out of the 
reach of amendment. 

The enormous extent and value of propertie,s already placed on 
the new register, amounting at the end of the year 1875 to 3,139,525 
acres, valued at, ;^ 6,447,484 i8s. iid., would alone be a sufficient 
reason for giving more prominence to the Real Property Act in 
this brief review than to any other conveyancing Statute ; but 
there is another reason in justification of such prominence. All 
devolutions of estates and interests by operation of law, and a-ll 
dealings, in respect of property so registered, are regulated and 
controlled, in perpetuity, by the provisions of the Real Property 
Act. This feature in the Torrens' system of registration, especially 
when it is remembered that all Crown grants issued since the ist 
January 1863, fall within the dominion of the Act, connects nearly 
all the landed proprietors) capitalists, and practising conveyancers 
in the Colony so intimately with that system — its development, its 
internal and external working, its merits and its demerits — that a 
fair measure of criticism should be invited rather than deprecated, 
even by its most pronounced admirers. 
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And if, haply, the present writer should be thought censurable 
for his assumption, while officially connected with the administra- 
tion of this, important Act, of the part of critic rather than of 
eulogist, it must not be forgotten that the founder and Va:(es Sacer 
of the system. Sir Robert Torrens, has succeeded in creating such^ 
a wide-spread and intense enthusiasm for his scheme of registra- 
tion that its progress has been latterly somewhat retarded by mere 
excess of championship. 

. It may not, therefore, be out of place for a friendly critic to 
note some points whieh either indicate defects in this beneficial 
measure or afford matter for the further consideration of the Ltegis- 
lature : — . ^ 

1. The existing system of issuing one class of certificates of 
title is not fi"ee from objection, as it ignores the distinction which 
must always exist between fiduciary and beneficial ownership. 
There should be some mode of ear-marking the certificates issued 
to trustees more effective than that now adopted, so that intending 
purchasers should not be encouraged to assist in the perpetration of 
frauds. The nature of a trustee's ownership is now only disclosed 
when a caveat protects a deposited Declaration of Trust, and that 
is a safeguard which in the case of settlements of property under the 
Act depends on the sagacity of the settlor or beneficiary. It ought 
rather to be a matter of official obligation. 

2. The conditions and the nature of the ownership which give 
a status to apply for registration under the existing law are too 
circumscribed. Persons should be equally entitled to registration in 
virtue of a power to dispose of the fee-simple as in virtue o^ an estate. 

3. The modern doctrine of the "separate use" — that most 
beneficial of all the creations of an enlightened Equity jurispru- 
dence — has received only tlie very faintest recognition in the Act. 
This may perhaps be accounted for '\r\ some measure by the 
circumstance that the decisions which have finally established the 
doctrine on its present broad basis are not yet quite twenty years old. 

4. The precise degree in which a Certificate of Title is 
declared to vest in the registered proprietor an estate, in reference 
to the land therein included, paramount to all others, or, in other 
words, the extent of indefeasibilty which the Certificate of Title 
commands, is left by the Act in some little obscurity. * 

» 5. So also is the remedy for deprivation of an estate or 
interest in land, and for other loss or injury sustained by reason 
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of the registration of some other person as proprietor. It is the 
popular belief that any person damnified by the issue of a certifi- 
cate of title to another has his remedy in an action for damages, 
for the payment of which the Assurance Fund in the first 
instance, and the Consolidated Revenue in the last resort, are 
made liable. The foundation of this belief has fortunately never 
yet been tested in the Supreme Court, but no one can read that 
part of the Act which deals with this matter, especially sections 
115 to 122 inclusive, without a feeling of regret that so important 
a possibility in a Registrati6n Act as the registration of the 
wrong man should be dealt with by provisions so involved in 
structure and. so pregnant with difficulties of construction. 

6. The attempt to substitute a system of transfers, accompanied 
by instruments declaring trusts, and protected by caveats, in lieu of 
the ordinary form of Settlements embodying the trusts in the same 
instrument, may be the logical outcome of the Torrens system of 
registration ; but the provisions effecting the change are very 
inartificially designed, and stand in great need of elaboration. 

7. The effect of cancellation after registration upon the various 
classes of covenants should havp been settled by express enactment. 

8. There should have been some provision in the Act com- 
pelling caveators to proceed to trial (after issue of writ and lodg- 
ment of notice of proceedings) within some reasonable time. 
At present an application is suspended indefinitely,, so far as the 
department is concerned, upon notice of proceedings after caveat. 

9; There is no machinery provided in the Act for the purpose 
of bringing an applicant and a caveator to an issue when the title to 
land is in dispute. The Act invites a rival claimant to. lodge his 
caveat and then dismisses him to make the best of his case before 
another tribunal — the Supreme Court. This change of forum 
seems justifiable perhaps on the ground that it would have been 
dangerous to invest the Commissioners of Titles with judicial powers 
commensurate with the important function of deciding disputed 
titles to land. But if the Commissioners were selected from profes- 
sional men familiar with the law of Real Property, and trained 
to sift and weigh evidence, there seems no well-founded objection 
to their,investiture with the powers of a Court of First Instance. 
The creation of a Court of Titles, somewhat on the model of the 
Irish Encumbered Estates Courts, in the persons of the Examiners* 
had always been an article of faith for the late Mr. G. K. Hplden, 
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and was a conspicuous feature in the Bill to remodel the Land 
Transfer system which he had prepared so far back as 1863, and 
had pressed— though unsuccessfully-^upon successive Govern- 
ments, from time to time, almost up to the year of his death. 

10. The same Bill made provision, moreover, for the abolition 
of the office of Commissioners, and for a severance of the Land 
Titles Office from its then and still existing departmental connection 
with the Registrar General's Office. The first proposal was founded, 
on the conviction that the interposition of an irresponsible lay 
Board between the investigation of titles by the officers virtually 
responsible for that duty and the actual issue of certificates was 
an increase of friction without any corresponding , increase of ' 
power — ^was useless, either as a safeguard to the revenue or a check 
upon the Examiners — and was, moreover, open to the fatal objec- 
tion common to all bodies so interpolated into a system as to 
fritter away the wholesome feeling of direct responsrbility by 
diverting attention from the real to the ostensible agents. For years 
no such Board had existed in Victoria where the land transfer System 
had reached its highest development ; and, indeed, no such Board 
would have been invented even in South Australia, where that 
system was first introduced, but for a most unwarrantable suspicion 
of the loyal administration of the Act, during its noviciate, by its 
official solicitors. (°) The present writer sees no reason for dissenting 
from the views of those able and dispassionate judges — ^his late pre- 
decessors — either in respect of the office of Commissioners, or in 
respect of the association of the Office of Titles with a statistical 
department with which it has no functional connection or affinity. 

1 1 . Some imperfections in structure, and some provisions of very 
questionable character, contained in our Real Property Act, are 
probably owing to an insufficient consideration of the corresponding 
enactments of the South Australian model, firom which ours was 
but a'transcript — although, it must be admitted, a transcript made 
after very mature deliberation and "full consideration of rival 
schemes for the registration of titles. The present Land Transfer 

- (") It will be within the recollection of many persons, that Sir Robert (then Mr.) Torrens was 
an important witness before the Select Committee on the Land Titles Declaration Bill, in- 1862. 
That gentleman, at page 38 of the Evidence printed with the Report, says — " The only function 
of the Commissioners is to decide to what extent the claim of the party (sc. to be registered) 
shall, be advertised, and the number of newspapers in which the advertisement shall appear, or 
whether it shall be advertised in any other of the Colonies or in Great Britain, and to advise and 
assist the Registrar General in this important duty." . 
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Statute of Victoria is in every respect a much more studied measure 
than ours, and, though founded like our Act and that of Queens- 
land on the South Australian, bears evident signs in its numerous 
and substantial variations from the original, that its framers knew 
when to avoid the beaten track as" well as when to follow it. 

12. The Statute has made no provision on the following 
subjects : — 

[a] Does the Statute of Limitations relating to Real Estate 

operate on land under the Act or not ? 

[b] How far are notifications on certificates to be deemed to 

be " notice" to purchasers and intending dealers in the 
equitable sense of the term ? 

[c] How far (if at all) do estates, interests, &c., registered 

under the old system, or unregistered, bind lands under 
the Act where there is no question of priority ? 

[d] What is a "lien" within the meaning of the Real 

Property Act ? 

[e] Is land under the Act subject nevertheless to the quit 

rents reserved on the original grant, and to all other 
conditions, reservations, and exceptions contained in 
such grant ? 
{/) Does the prohibition of the entry of trusts in the 
Register book, contained in section 66, bind. the Crown ? 

13. The procedure prescribed by the 107th section for an 
applicant proprietor feeling himself aggrieved by any act or 
omission by the Land Titles officers, through their statutory- 
medium, the Registrar General, lacks precisely the two recom- 
mendations which this popular statute might have been expected - 
to offer, viz.-, cheapness and dispatch. 

The Supreme Gourt (or a Judge thereof) ought to hg,ve been 
made accessible to a complainant at any stage of his application, by 
means of the proceeding now so common in England — a case stated 
at the instance of the applicant — which, as a rule, would probably 
not be half so costly, nor half so dilatory a course, as the present 
cumbrous procedure by summons to show cause. 

14. Fair holding titles ought to have received some sort of 
recognition. The general tenor of the Real Property Act in its 
present form appears to be opposed to the registration of titles of 
lower quality than, what are known as " marketable" titles, and 
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the practice of the Examiners has, speaking generally, (•■) been 
in accordance with that view ; but it is, at all events, worth 
considering whether fair holding titles might not be safely- 
accepted on condition that the applicant shall either pay an 
increased premium (say not to exceed 2| per cent.) for their insur- 
ance, or (at his option) consent to the issue of a qualified certificate 

(i") The Legislature having omitted to declare or even to indicate in the Real Property Act 
what kind of titles should be placed upon the Register, with the measure of indefeasibility accorded 
by the Statute, the duty of determining this important -question practically devolved upon the 
Examiners of Titles. And they appear to have come to the conclusion, very soon, after the intro- 
duction of the system, that the only titles which they would, be justified in recommending the 
Government to guarantee were the class known as " marketable " titles, but with these qualifica- 
tions, — that if the equitable portion of the title in any case w^ere unexceptionable, outstanding legal 
estates and interests should not be allowed to interfere with its acceptance ; and that, as the. 
machinery of the Act provides means for disseminating notice of applications and for the 
lodgment of caveats, some effect must be takeii to be extended to the equitable doctrine of 
acquiescence, as also some allowances made for exceptional, cases of missing documents 
of title. A " marketable " title, it is needless to say, is such as a Court of Equity will 
compel an unwilling purchaser to accept. And as this ig, speaking generally, the class of title which 
by the contract of sale itself. Equity will imply in the absence of special agreement as between vendor 
and purchaser, it would seem that it is this class and this class alone which the Government, who 
may as guarantors be considered as purchasers in effect, appear to be entitled to require. 'The 
Land Titles Commissioners too, it must be remembered, are invested by the Act with 
discretionary powers as to the acceptance or rejection of a title, which must not be disregarded in 
the consideration of this question ; and the element of risk in any case may, it vrould appear 
from the Act, be left to their determination ; but risk is itself so often a question inseparable 
from legal considerations, that it would obviously be inexpedient that applications having that 
ingredient should be remitted to the arbitrament of non-professional persons. In the neigh- 
bouring Colony of Victoria, where a system of land transfer and registration of title, in the 
main similar to our own, has long been established, the Commissioner of Titles is content with 
what are there described as " substantially good" titles ; but it is not therefore to be inferred that 
he would commit the Victorian Government to mere "holding titles"; and even if it be the 
practice of the department in Victoria to issue certificates of title to applicants who may be unable 
to disclose a good, much less a marketable title, yet there is some justification in the Victorian 
Statute for such a practice which is entirely absent from our Act. That justification is implied 
by the power given to the Commissioner of Titles to demand an additional indemnity for imper- 
fect titles ; or, in other words, to compel the applicant to contribute to the assurance fund — (in that 
Colony the same as with us) — " such an additional sum of money as the Commissioner shall- 
" certify under his hand to be in his judgment a sufficient indemnity, by reason of the non- 
" production of any document affecting the title, or of the imperfect nature of the evidence of 
" title, or against any uncertain or doubtful claim or demand arising upon the title." The 
Government of this Colony guarantees titles on the payment once for all of id. in the igjOriJ^th 
part of the declared value of the land applied for. Thus, the title to a property the value of 
which is declared to be ^£20,000, is, if the title be accepted, insured for the consideration of, 
20,000 half-pence, or ^''41 13s. 4d. That consideration is obviously ridiculously incommensurate 
if the Government be supposed to accept " risky" titles. Risky titles, like risky policies of 
marine or life assurance, can only be justified on the ground of adequatepremiums being in every 
case charged. But who is to measure the probability in £ s. d. of this or that cestui que trast 
setting aside a particular sale— of an ignored remainderman enforcing his claim for deprivation of 
estate against the assurance fund— of an executor selling the estate under an implied charge of 
, debts— orof a presumed claim as heir-at-law being successfully impeached— and in every case to 
the prejudice and perhaps in some to the utter annihilation of the accepted title ? Moreover, the 
acceptance of risky policies at all is excused rather than justified by the pressure of competition. 
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of title, the qualification to be so stated in the body of the certificate 
As to except from its indefeasibility any estates, interests, or rights 
which may be claimed by any person under a certain named 
instrument, or instruments, or anterior to a specified date. {") 

"We now pass firom the special consideration of the Real Property 
Act to ths general body of Property and Conveyancing Acts com- 
prised in this volume. Apart from the Statute of Charles the 
Second,('') which converted all the ancient tenures (with a few excep- 
tions) into free and common socage, land in this Colony could not, in 
the nature of things, be holden by any other than the same free tenure. 
And our system of conveying freehold and other interests in land, 
and of dealing with it 'generally, has naturally enough followed, up 
to a certain point, in the well-beaten track of English convey- 
ancing, so far as that system was capable of application iij the 
Colony. Accordingly, our conveyancers have for nearly a century 
adopted the old Common Law Assurances as well as those which 
operated under the Statute of Uses. Of the former class the Feoff- 
ment was once a favourite form of conveyance, and indeed it is even 
now occasionally adopted; of the' latter class the Bargain and 
Sale, and Lease and Release, were for long the accepted modes of 
transfer. The extraordinary assurance' by Fine and Recovery, 
was, however, never introduced, probably because the proceed- 
ings connected with the levying of a Fine and the suffering of a 
Recovery were both postly and Complicated, and because the 
curious judicial fictions on which those proceedings in the English 
Court were based could not be well imitated in our Court, and also 
perhaps because estates tail were never so common " in this Colony 
as to require any very special provision to be made for barring 
them. As Fines and Recoveries were never known to our Law, so 

The State, however, has no competitors in its monopoly of Insurer of Titles. From these con- 
siderations alone (which in no sense pretend to exhaust the subject) it would appear thatthe prac- 
tice of the department in this Colony of refusing all titles but such as are unexceptionable from an 
equitable point of view, is justified by sound principle, as it most certainly has been justified by 
the test of experience, for thd result of the latter criterion discloses the extraordinary fact that not 
a single claim has been successfully made (and only one made at all) against the assurance fund 
during a period of more than fourteen years. 

(") Several of the matters above indicated as deserving of consideration by the Legislature 
have, in fact, been dealt with in a Bill which was recejitly introduced in and passed through the 
Legislative Assembly by Mr. Terry. That Bill is now (September, 1877) before the Legislative 
Council, but without much probability of becoming law during the present year. The publica- 
tion of this book was delayed for a considerable time with the view of including that Bill so soon 
as it should have been passed into law. 

(■•) 12 Car. IL cap. 24. ' 
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the English Act abolishing them(') has never been adopted, and the 
provisions for acknowledgment, contained in the Registration Act (') 
remain our only substitute for the elaborate system established in 
England since 1834 by the Fines and Recoveries Abolition Act. 

The most important Acts concerning estates in land adopted 
by us from the English Statutes passed in the reign of William the 
Fourth, are without doubt the Dower,(B) Inheritance,(^) Limitation 
of Real Property Suits, {') and Wills Acts.f ) And so far it cannot 
be said, that since the time when Imperial Laws ceased to be 
operative in the Colony (25 July, 1828), we have been oblivious 
or careless of introducing into our Statute Book the most 
prominent English laws applicable to our condition. Adaptation, ' 
rather than a mere literal adoption of these laws, would perhaps 
have been the preferable course, but no doubt the lawgivers of 
that period thought that any deviation from the English models 
was dangerous. - A different opinion prevails at the present day ; 
but the experience which has created that opinion, it was, of 
course, not within the power of the last generation to forecast. 
From about the year 1840, the diligence exhibited by the Legisla- 
ture in assimilating our Property Law to that of England appears 
to have abated. In 1852, the 13 & 14 Vic. cap. 60 (a valuable 
enactment concerning property vested in Trustees or Mortgagees) 
was adopted ; but it may be said, with few exceptions, that since > 
that year, very -little English Property Law has been embodied in 
our Statute Book, the chief exceptions being Locke King's Act, 
17 & 18 Vic. cap. 1 13,' and the Acts known by the names of Lord 
Cranworth's and Lord St. Leonards' Act§ (22 & 23 Vic. cap. 35, 
and 23 & 24 Vic. cap. 145) — the first-named Act having been 
adopted by our 19 Vic. No. i, and the last two .by our Trust Pro- 
perty Act, 26 Vic. No. 12. It may be said that during the last two 
decades we have been engaged in passing measures possessing at , 
least the merit of originality ; but this apology can hardly be 
maintained, at least in that branch of law which is now under 
consideration. The Real Estates of Intestates Distribution Act, 
which came into force in July, 1863, may certainly lay some claim 
to originality — (and it is indeed a well-meant, though insufficiently 

(«) 3 & 4 Wm. ly. cap. 1 74. 

7 Vic. No. 1 6, 

(K) 3 & 4 Wm. IV. c. loj ; adopted by 7 Wm. IV. No. 8.' 

(i>) 3 & 4 Wm. IV. c. io6 J adopted by 7 Wm. IV. No. 8. 

0) 3 & 4 Wm. rv. c. 2> ; adopted by 8 Wm. IV. No. 3. 

(i) 7 Wm. IV. and i Vic. c. 26 ; adopted by 3 Vic. No. 5. 
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elaborated measure) — but the Act which introduced the new 
Registration system in this Colony (26 Vic. No. 9), and the short 
amending Act passed in 1873, were almost literal copies of South 
Australian Acts. Indeed, the work of the transcriber in the first 
or principal Act has been so artlessly doni that those sections of 
the South Australian Statute (No. 22, of 1861) which were most 
distinguished by faultiness of structure, perplexity, ambiguity, and 
a tendency to work mischief, have been reproduced in our 26 Vic. 
No. 9 with curious fidelity. {'') 

The present is not an occasion when it is desirable to institute 
a minute comparison of modern -English legislation on subjects 
concerning Real Property with our own, but a very cursory compa- 
rison discloses some extraordinary contrasts and some results which 
cannot be said to be altogether creditable to us as an English 
community. For example, we are still without any modern" statute 
regulating ' the granting of Probates of Wills and of Letters of 
Administration — the Ecclesiastical Jurisdiction of the Supreme 
Court remaining- for these purposes exactly as it was more than 
half a century ago — ^we are still without any Statute corresponding 
with Lord Tenterden's Act, and therefore continue dependent on 
the Common Law in respect of titles to incorporeal hereditaments 
by prescription — tenants for life or in tail without express powers in 

C) Jn the compass of a note it is scarcely possible to specify all the sections of the Act which 
might be relied on to support the statement in the text. But mere enumeration without , 
explanation would not avail much ; and explanation would in almost all cases demand more 
space than could be conveniently accorded. Two, however, of the " mischievous " sections 
referred to may be here noticed — the 39th and the 49th. The first of these sections enacts that 
no unregistered instrument shall be effectual to pass any estate or interest in land under the 
provisions of the Act. So that if a registered proprietor, by a written contract, agrees to 
sell land, acknowledges to have received the purchase money, and — ^without more — dies, 
jhat contract passes no estate or interest in the" land unless it shall have been registered under 
the Act, although there be no question of priority involved. Can anything be conceived more 
alien from equitable principles, and more mischievous than such an enactment as this j 
Equally mischievous as to leases of land under the Act for less than three years is the 49th 
section. Such leases cannot be registered under the Act. What then become of the rights of a 
lessee (for say two years) under section 39 ? Could he enforce them ? In South Australia there ' 
has been a recent decision of the Supreme Court to the substantial effect that he could hot, and a 
still more recent decision apparently determining that such a lease would not be invalid. The same 
Court also decided in another case, to the dismay df many friends of the Act, that the conscience 
of a registered proprietor was not bound by equities under an unregistered instrument to which he 
himself was a party 1 And the mischief is intensified by the fact that no mere contract can be 
registered under the Act : all that the party interested under the contract can do to protect his 
interest is to keep a -caveat on the file until the dealing shall be actually registered — a pleasant 
prospect in many cases of transmission of title by operation of law. Let that formal registration, 
if you will, be a condition precedent to the right of the equitable owner, mortgagee, or lessee, to 
transfer or deal with the land — but provide for the right or equity to be registered, at all events, of 
the man whose equity to the ownership, and therefore to -registration as owner, is, in the case 
supposed, unchallengeable. 
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the instruments creating their estates have still to apply to the 
Legislature for powers to grant long leases for agricultural, 
building, or mining purposes ; whilst in England, for more than 
twenty years, under the powers contained in the Leases and Sales 
of Settled Estates Acts, such leases may, subject to certain 
prescribed conditions, be granted by owners of limited estates — 
there is absolutely no restriction whatever in this Colony on the 
barring of an estate tail, except the merely formal requirements of 
the Registration Act. In England the consent of the Protector of 
the Settlement has long been a condition precedent to the exercise 
of such a power. This valuable provision, as well as many others 
contained in the Act for the Abolition of Fines and Recoveries, 
are here unknown. Another extraordinary omission in our Real 
Property Cpde is that of the 8 & 9 Vic. cap. 106 — the Real Property 
Amendment Act — in consequence of- which many important ques- 
tions as to leases, reversions, feoflfments, contingent remainders, 
&c., are still undetermined. And one very important change in con- 
veyancing, viz., the substitution of a simple Deed of Grant in place 
of the old familiar Lease and Release, would appear to have in this 
Colony, in consequence of this same omission, so far as the convey- 
ance of an immediate freehold estate in land is concerned, the 
sanction only of usage in its support. So, in respect of the law of 
attendant terms, we are without the Satisfied Terms Act, 8 & 9 Vic. 
cap. 112; without any statute enabling tenants for life to improve the 
property of which they are in possession, such as the 8 & 9 Vic. 
cap. 56 ; without any Acts corresponding to the English Improve- 
ment of Land Act of 1 864, the Limited Owners' Residences Acts, the 
Lands Clauses Consolidation Acts, the Rents Apportionment Act of 
1870, the Partition Acts, the Married Womens' Property Act, the 
Vendors and Purchasers Act, and many other more or less recent 
English Statutes affecting the law of Real Property. No doubt the 
same complaint may be made in respect of other departments of 
our Statute Law, and notably in that of Equity Practice and 
Procedure and thfe Law relating to Insolvency and Debtors. At 
the same time it must be admitted that much mischief and confusion 
have been caused by the indiscriminate adoption of English Acts. 
There can hardly be two opinions as to the mischief which has 
been sown by the irrational attempt to acclimatize in this Colony 
the English Statute of Limitations affecting Real Estate. Another 
adopted Act teems with provisions relating to copyhold lands, and 
even the comparatively recent Wills Act contains sections relating 
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to Custoitmry and Copyhold, Estates, while the Statute of Limitations 
just refeured to contains some very learned provisions in restriction 
of the right to recover an advowson, which it is needless to say are 
as inapplicable to this Colony as ig the nineteenth section of the 
same Act, which by the sa.me absuxd system of wholesale adoption 
is, made to announce that no part of the United Kingdom of Great 
Britain and Ireland, &e., &c., shall be deemed to be " beyond the 
s^s^s" — an intrinsically ridiculous declaration when applied to 
countries separated by at least two oceans, but one nevertheless 
which it required, quite recently, a solemn decision of the Suprenie 
Court to get rid of. 

In the judgment of some who are well qualified to give an 
opinion^ thiSre will heirdly be found an adequate remedy for this 
very unsatisfactory state of, things — the absente of beneficial 
Imperial laws from our Statute Book, and the presence therein 
of exotic laws wholly unsuited to, our circumstances — until the 
Legislature shall consent to the creation of a permanent College 
or Commission of Jurists, whose duty it shall Be to present to 
Parliament, from time to time, well-designed and carefully-prepared 
groups of Consolidation Acts covering the entire domain over 
which our Statute Law ought to range. (') 

(1) The writer makes no apology for appending the following extract from the well-known 
Treatise on Representative Government by the late John-Stuart Mill, because it is the statement 
by a master mind of the reasons for adopting som^such expedient as that above suggested ! — 

" There is hardly any kind of intellectual work which so much needs to be done not only by 
experienced- and exercised minds, but by minds trained to the task through long and laborious study, 
as the business of making laws. This is a sufficient reason, were there no other, why they can 
never be well made but by a committee of very few persons. A reason no less conclusive is, that 
every provision of a law requires to be framed with the most accurate and long-sighted perception 
of its effect onall the other provisions ; and the law when made should be capable of fitting 
into a consistent whole with the previously existing laws. It is impossible that these conditions 
should be in any degree fulfilled when laws are voted clause by clause in a miscellaneous assembly. 
The incongruity of-such a mode of legislating would strike all minds, were it not that our laws 
are already, as to form and construction,^ such a chaos, that the confusion and contradiction seem 
incapable of being made greater by any addition to the mass. Yet even now, the utter unfitness 
of our legislative machinery for its purpose is making itself practically felt every year more and 
more. The itiere time necessarily occupfed in getting through Bills, renders Parliament more 
and more incapable of passing any, except on detached and narrow points. If a Bill is prepared 
which even attempts to deal with- the whole of any subject (and it is impossible to legislate 
properly on'any part without having the'whole present to the mind), it hangs over from session 
to session through sheer impossibility of finding time to dispose of it. It matters. not though the 
Bill may have been deliberately drawn up by the authority deemed the best qualified, with all 
appliances and means to boot ; or by a select commission, chosen for their conversancy with the 
subject, and having employed years in considering, and digestiog the particular measure : it 
cannot be passed, because the House of Commons will not forego the precious privilege of 
tinkering it with their clumsy hands. The custom has of late beeii to some extent introduced, 
when the principle of a Bill has been aflSrmed on the second reading, of referring it for considera- 
5 



XVlll PREFACE. 

In conclusion, "the writer wishes to state — but without any 
desire to avert unfavourable criticism — that the work of cbllecting 
materials for this volume has of necessity been assigned to such 
rare intervals of leisure as his official duties left at disposal. He 
is apprehensive, therefore, that much of that work will be found to 

tion in detail to a Select Committee ; but it has not been found that this practice causes much 
less time to be lost afterwards in carrying it through the Committee of the whole House : the 
opinions or private crotchets which have been overruled b^ knowledge, always insist on giving ' 
themselves a second chance before the tribunal of ignorance. Indeed, the practice itself has been 
adopted principally by the House of Lords, the members of which are less busy and fond of 
meddling, and less jealous of the importance of their individual voices, than those of the elective 
House". And when a Bill of many clauses does succeed in getting itself discussed in detail, what 
can depict the state in which it comes out of Committee ! Clauses omitted, which are essential 
to the working of the rest ; incongruous ones inserted to conciliate some private interest, or some 
crotchety member who threatens to delay the Bill ; articles foisted in on the motion "of "some 
sciolist with a mere smattering of the subject, leading to consequences which the member who 
introduced or those who supported the Bill did not at the moment foresee, and which need an 
amending Act in the next session to correct their mischiefs. It is otae of the evils of the present 
mode of managing these things, that the explaining and defending of a Bill, and of its various 
provisions, is scarcely ever performed by the person from whose mind they emanated, who 
probably has not a seat jn the House. Their defence rests upon some minister or member of 
Parliament who did not frame them, who is dependent on cramming ipi all his arguments but 
those whibh are perfectly obvious, who does not know the full strength of his case, nor the best 
reasons by which to support it, and is wholly incapable of meeting unforeseen objections. This 
evil, as far as Government Bills are concerned, admits of remedy, and has been remedied in some 
representative constitutions, by allowing the Government to be represented in either House by 
persons in its confidence, havinga right to speak, though not to vote. ^ 

If that, as yet considerable, majority of the House of Commons who never desire to move 
an amendment or make a speech, would no longer leave the whole regulation of business to those 
who do ; if they would bethink themselves that better qualifications for legislation exist, and may 
be found if sought for, than a fluent tongue, and the faculty of getting elected by a constituency; 
it would soon be recognised, that in legislation as well as administration, the only task to which 
a representative assembly can possibly be competent, is not that of doing the workj but of 
causing it to be done : of determining to whom or to what sort of people it shall be confided, and 
giving or withholding the national sanction to it when performed. Any government fit for a high 
state of civilization, would have as one of its fundamental elements a small body, not exceeding 
in number the members of a Cabinet, who should act as a Commission of Legislation, having 
or its appointed office to make the laws. If the laws of this country were, as surely they will 
soon be, revised and put into a connected form, the Commission of Codification by which this is 
efTected should Temain as a permanent institution, to watch over the work, pi;otect it from 
deterioration, and make further improvements as often as required. No one would wish that 
this body should of itself have any power of enacting laws ; the Commission would only 
embody the element of intelligence in their construction ; Parliament would represent that 
of will. No measure would become a law until expressly sanctioned by- Parliament ; and 
Parliament, or either House, would have the power not only of rejecting but of sendin" back 
a Bill to the Commission for reconsideration and improvement. Either House might also 
exercise its initiative, by referring any subject to the Commission, with directions to prepare 
a law. The Commission, of course, would have no power of refusing its instrumentality 
to 'any legislation which the country desired. Instructions, concurred in by both Houses to 
draw up a Bill which should effect a particular purpose, would be imperative on the Commis- 
sioners, unless they preferred to resign "their office. Once framed, however, Parliament should 
have no power to alter the measure, but solely to pass or reject it ; or, if partially disapproved of 
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be faulty. . If, however, those inquirers who may detect errors, . 
whether -of omission or commission, will inform him of , such 
discoveries, he will feel under great obligations to them, and will 
atone for his shortcomings in the next edition of the book, 

. . . A. O. 

September, 1877. 

— . __ 

remit it to the Commission for reconsideration. Tlie Commissioners should be appointed by the 
Crown, but should hold theif offices for a time certain, say five years, unless removed on an 
address from thetwo Houses of Parliament grounded either on personal misconduct (as in the 
case of judges), or on a refusal to draw up a Bill in obedience to the demands of Parliament. At 
the expiration of the five years a member should cease to hold office unless reappointed, in order 
to provide a convenient mode of ^tting'rid of those who had not been found equal to their duties, 
and of infusing new and younger blood info the body. 

" The necessity of some provision .corresponding to this was felt even in the Athenian 
Democracy, where, in the time of its most complete ascendancy, the popular Ecclesia could pass 
Psephisms (mostly decrees on single- matters of policy), but laws, so called, could only be made or 
altered by a different and less numerous body, renewed annually, called the Nomothetae, whose 
duty it also was to revise the whole of the laws, and kpep them consistent with one another. In 
the English Constitution there is great difficulty in, intrpducing any arrangement which is»new 
both in form and in substance, but comparatively little repugnance is felt to the attainment of 
new purposes by an adaptation of existing forms and traditions. It appears to me that the means 
might be devised of enriching the Constitution with this great improvement through the machinery 
of the House of Lords. A Commission for preparing Bills would in itself be no more an inno- 
vation on the Constitution than the Board for the administration of the Poor Laws, or the Inclosure 
Commission. If, in consideration of the great importance and dignity of the trust, it were made 
a rule that every person appointed a member of the Legislative Commission, unless removed from 
office on an address from Parliament, should be a Peer for life, it is probable that the same good 
sense arid taste which leave the judicial functions of the Peerage practically 'to the exclusive care of 
the Law Lords, would leave the business of legislation, except on questions involving political 
principles and interests, to the professional legislators ; that Bills originating in the Upper 'House 
would always be drawn up by them ; that the Government would devolve on them the framing of 
all its Bills; and that private members of the House of Commons would ^adually find it 
convenient, and likely to facilitate the passing of their measures through the tv»o Houses, if 
inslead of bringing in a Bill and submitting it directly to the House, they obtained leave to intro- ^ 
duce it'and have it referred to the Legislative Commission. For it would, of course, be open to 
the House to refer for the consideration of that body not a subject mtrely, but any specific proposal 
or a Draft of a Bill in extenso, when any member thacight himself capable of preparing one such 
as ought to pass ; and the House wotild doubtless refer every such draft to the Commission, if only 
as materials, and for the benefit of the suggestions it might contain : as they would, in like manner, 
refer every amendment or objection, which might be proposed in writing by any member of the 
House after a measure had left the Commissioners' hands. The alteration of Bills l^a Committee 
of the whole House would cease, not by formal abolition, but by desuetude ; the right not being 
abandoned, but laid up in the same armoury with the royal veto, the right of withholding the 
supplies, and other ancient instruments of political warfare, which no one desires to see used, but 
Bo one likes to part with, lest they should- at any time be found to be still needed in an extraor- 
dinary emergency. By such arrangements as these, legislation would assume its proper place as 
a work of skilled labour'and special study and experience ; while the most important liberty of the 
nation that of being governed only by laws assented to^by its elected representatives, would be 
fully preserved, and made more valuable by being 'detached from the serious; but by no means 
unavoidable, drawbacks which now accompany it in the form of ignorant and ill-considered 
legislation."— Representative Government, pp. 97-103. 
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CORRIGENDA -ET ADDENDA. 



5. Note (3), dele "a" before "real estate." 

„ 27. Side-note to sec. 79 should read "Eegistrar to execute bargain and sale.'' 

„ 48. In note (18) for " with" about £4,000 read "worth" about £4,000. 

„ .70. In first liue of note to Mortgages, instead of "sub" title, &o., read "under" title, &e, 

,, 80. In line 32 of note, read "have" instead of "having." 

„ 87. Side-note to sec. 6 should read " Provisions of Act to apply to Executors in case of 

partial intestacy, and to Curator of Intestate Estates. " 
„ 101. In side-note to sec. 70, for " Province" read "Colony." 
„ 111. Sec. 116, line 2, for " except" read " excepted." 
„ 145. Sec. 21, line 4, for "or" read "on." 
,, 154. Sec. 26, line 2, insert comma after ^" survived " and dde comma after " deaths." 

„ 168. Side-note to sec. 25, for "mortgagor's" rights of action read "mortgagee's" rights of 
action. 

„ 189. Sec. 29, line 9, dele comma after "issue." 

,, 202. Liue 12 of foot-note, dele " following'' and insert " accordingly." 

„ „ Line 13, after " 174," that part of the note commencing from" "Plaintiff" should have 
formed a new paragraph. 

,, 210. - Line 8, dele the words within [ ] and insert " See Annie Joachim's case, p. 202, 

supra. " 

,, 224. Dele the last foot-note. 

Some of the f oUowiag cases were accidentally omitted to be arranged under their respective 
sections iii the body of the work, and others have been decided while it was passing through the 



Inheritance. — Sec. 2, p. 46, add Badham v. SJiiel, reported 7 Jur! N.S., pt. 2, p_. 509 — In that 
case the Court (Wise, J. , dissentiente) decided an important point on the Inheritance Act, 3 & 4Wm. IV. 
c. 106, adopted in Ur.S.W. by 7 Wm. IV. No. 8. The plaintiff brought an action on a covenant 
aJLinst the grandson of one Mary Cannon, deceased, the covenantor, as her heir-at-law-i-Maiy 
Cannon having, it was admitted, herself inherited the lands in question from her father, Thomas 
Bradbury, who was the first purchaser. The defendant pleaded that he had not any lands by 
descent from the said Mary Cannon. The plea was held bad. [This decision has at least the merit 
of avoiding an injustice ; and although at first sight hardly reconcilable with the declaration in the 
Inheritance Act that "in every case descent shall be traced from the purchaser," yet draws a 
substantial distinction between the tracing of descent from the purchaser for the purpose of 
determining a right oi inheritance, and the tracing of descent from the same person, but through an 
intermediate heir, for the purpose of fixing a liability on the heir of such intermediate heir in 
respect of a bond. In other words, A who inherits lands from his grandmother B, who herself 
inherited from her father C, the first purchaser, shall not escape liability on B's bond, by a plea of 
riens per descent, to be set up by tracing descent from C, and,ignoring descent through B, the 
obligor. — Ed.] 

Real Property Suits Limitations. — Add as note to see. 2, p. 75 — The evidence of possession 
was that of a person who was on the land (which it appears was unenclosed forest land) twenty- 
four years previously, and who allowed his cattle to graze over it. He could not give any boun-« 
daries of the land except a creek on one side of it. Per Curiam (Martin, C. J., Hargrave and Faucett, 
J. J.), on motion for new trial : — "Any possession upon which an action of trespass may be main- 
tained is sufficient to give a title under the Statute of Limitations. But the possession must 
be coextensive with the property claimed, and here there is no evidence of the extent of the occu- 
pation. The grazing must be a grazing with the owner's intention, and not a mere trespassing by 
the cattle. There must be evidence of the user of the land with the intention of using and occupy- 
ing it. Here there was no evidence of the number of the cattle and no description of the land 
taken ■ap."-i-Illidge and anotlier r. Leary and anotlier. 1, Knox, S.C. Cases, 139. 

Real Property Act. — Add as note to section 40 : Sempill v. Jarvis, 6, S. C. E., Eq. 68 ; and 
on appeal, ibid, p. 74. In this case the important question, whether by mere registration under 
the Heal Property Act a registered proprietor can avail himself of the provisions of the 40th 
section of that Act so as to get rid of equities attaching to him in relation to the land so 
registered, was determined in the negative. The facts of the case are fuUjr set out in the note to 
the report, and in the judgment of the Primary Judge which is given in extenso: Per 
Hargrave, J. "It was contended at the argument, that the defendant's proceedings under the 
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Real Property Act are suflBcient to protect the defendant's purchase, he having obtained from the 
Crown (through the alleged agreement vith Sheppard) a grant to himself of the fee simple and , 
legal estate in this land, this grant being dated 27th June, 1866, and being duly registered and 
also duly recorded and enrolled on the 3rd July, 1866, both grant and registration therefore being 
■ long subsequent to the above sale and also to the insolvency. The defendant in fact contends that 
by force of the word 'indefeasible' in the 40th section of the Real Property Act, and the words 
'rules of law and equity' in the 115th section of that Act, every duly 'registered proprietor' of 
land under that Act is enabled by such registration alone to get rid of and set aside all equities 
whatever residing in himself in relation to such estate, although even (as in. this case) a statutpry 
equity in favour of an insolvent's creditors, and although admitted by the answer, or satisfactorily 
established by evidence, as binding on the conscience of the defendant up to the present time. Now 
it seems to me that such a construction of the Real Property Act cannot be supported, either by 
any argument or any principle. For, first, no one can argue that the Real Property Act was 
intended, per se, to alter and abolish by implication the whole law of trusts ; also, to confound the 
distiaction between legal and equitable estates, as well as. to abolish all the equitable docrinea 
relating to trusts and to notice, and, consequently, to set aside aU the rights and interests of all 
cestui que trusts, claiming either by admissions or proofs against trustees to have their various 
existing and equitable interests maintained and enforced by decree of equity whenever necessary. 
Neither this, our colonial statute, nor the analogous statutes in England, Ireland, and other colonies, 
could possibly have been intended, per se, to defeat all cestui que trusts, and to deprive all other 
parties of all their lawful rights in Courts of Equity. For example, why should not the trustees of 
a settlement, or of a will, obtain all the real advantages provided by this Act as to the legal 
estate — ^by registering their title to such legal estate, and rendering such title to the legal estate 
indefeasible as provided by the Act ; but why should the trustees thereby destroy all the equities 
vested or admitted to^ be vested in themselves on behalf of their cestui que trusts. In the second 
place, I cannot admit for an instant that these Real Property Statutes were intended to enable the 
trustees of legal estates, with fuU knowledge and notice of such trusts, by mere registration of 
their title to the legal estate, and obtaining a certificate of such title, to get rid of all their trusts, 
whether open or secret, and whether for good consideration, for voluntary consideration, or other- 
wise, then legally existing as against the trustees themselves and their legal estates ; and which 
except for this registration of title would be admitted or proved to be enforceable against the 
trustees by suit in Equity. Thirdly, the section 80 of this statute as to permitting notices of 
trusts to he entered in the registry, and many other sections of the statute, inay be cited as being 
whoUy. at variance with any such interpretation as contended for by the defendant. .Fourthly, 
it seems to me that if a Court of Equity should give to the statute any such interpretation of this, 
enactment, its most useful, beneficial, and valuable provisions would become the means of the 
grossest frauds, and would cause a needless and complete repeal of all equitable jurisdiction in the 
enforcement; of all trusts whatever ; a construction the more absurd, because, the Equity jurisdiction 
was invoked, as in this case, not in any degree to set aside the indefeasible title or certificate of the 
trustee, but only to render such title or certificate available for all lawful equities affecting such title 
or certificate. Fifthly, I am also of opinion that the 118th section, as to protection of the lonA fide 
purchasers and mortgagees when obtaining their title from the owner of the certificate without 
fraud, is very strongly confirmatory of this construction of the previous sections of the statute as 
being the only construction consistent with the rights of property, with' the rules of justice and 
equity, or with any reasonable interpretation of the intention of the Legislature. I am quite clear, 
therefore, that the Real Property Act affords to this defendant no protection against the decree 
prayed by the defendant's bill, vrhich decree I, therefore, now make ; and the defendant, having set up 
an inequitable defence to the bill, must pay the defendant's costs up to and including the hearing of 
the cause ; but the decree will be so drawn as to protect the defendant's rights as mortgagee, and 
also to give him a lien for the payment of the purchase money." An appeal to the full Court from 
this decree was dismissed with cpsts. 

Ss. 55, 56, and 57. — ^Notice of default precedent to sale of mortgaged land. ^ee'Ex parte 
HassaXl and another, 10, S. C. R., 292, in which case it was decided by a majority of the Court 
(Stephen, C. J., dissentiente) that the Registrar General is entitled to the production of proof, not 
only of default of payment of the principal sum, interest, &c., secured by the mortgage, for the space 
of one calendar month as prescribed by the 55th section, and of the continuance of such default for 
a like period as required by the 56th section that is to say, of twa months' default after the due 
day of payment— but also of proof imder section 57 that such default continued up to the day of sale 
of the mortgaged property. 

In OampMl v. The Commercial Bank, 2, Knox, S. C. C, 240, it was held that a demand of 
more than was actually due, made by the mortgagee under section 55 of the Real Property Act, does 
not vitiate the notice to pay given under that section. 

Add, also, as note to sec. 92, p. 105 : The following case, on appeal from the Supreme 
Court of Victoria, reported 2, L. R., P. C. A., 110, may be referred to with-advantage in the 
construction of section 92 of the Real Property Act ;— " On the 2nd of January, 1872, B's transferror 
presented for registration under the Transfer of Lands Statute, transfers of certain lands; and • 
on the 21st of the same month B obtained registration of the transfers and the usual certifi, 
, cates of title. More than three months previously, viz., on the 20th of October, 1871, a copy of 
a writ of fieri facias (which had been issued by the Supreme Court in an action against the said 
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transferror) was served on the appellant under section 106 of the said statute, specifying the said 
lands as 'the lands sought to be sheeted thereby,' and was by the appellant duly entered. On the 
5th of January, 1872, a copy of an alias fieri facias in the same action, with a statement specifying 
the same lands as the lands sought to be affected by such wfit, was aJso served on the appellant. 
On the 2nd and 28th of March, 1872, transfers of the same lands from the District Sheriff to 
the responcjent under the alia^ writ were lodged for registration with the appellant, who refused 
to register them or to issue certificates of title. Held, on petition by the respondent under section 
135 of the said statute, that the appellant was right in such refusal. ~B had, previously to the 5th 
of January, 1872, acquired a title to the lands which could only be defeated by a Sheriff's transfer 
of them in pursuance of the original writ ; and as the respondents' transfers were in pursuance 
of the alias writ, and were made at a time when, according to the statute, no valid transfer could 
have been made in execution ot the original writ, the appellant was right in completing B's 
title by registration on the 21st of January. Per Curiam. — 'The policy of the Legislature in 
framing this section waS obviously to prevent titles "from being affected by the operation beyond 
a limited time of unexecuted writs of execution as charges on the land, and to reconcile the rights 
of' a judgment creditor with those of a purchaser for value whether with or without notice. Both 
objects are effected by compelling the creditor to proceed within a limited time to enforce an 
execution by actual sale of the land affected thereby. ' — Registrar of Titles v. Paterson. " 

• S. 107. — ^With reference to Me parte Pennington and others, 13, S. C. E. , 305, cited at page 109, 
post, it will be useful now to consider the more recent decision, on the application of the same 
parties, but as to a different parcel of land, reported in S. M. Herald of September- 5, 1877. The 
judgment of the Court in the latter case would appear to be, that the effect of the Underwood Estate 
Acts was to vest in the statutory trustees the estates of James Underwood, freed from the trusts of 
his will as well as from anyincumbrances created by the t)eueficiares thereunder, but not freed from 
any incumbrances created by the testator or the trustees ; that none but the latter class of incum- 
brances, therefore, should be investigated by the Examiners for the purpose of being noted on the 
certificate of title as directed by the. Court in the former case. This decision seems also to determine 
the following points under the Heal Property Act : — 

1. Under the 22nd section of that Act a judgment of non pros, signed by applicant has the same 
effect in disposing of a caveat, as a " decision" of the Court. 
, 2. But where a caveator had, under the 23rd section, taken proceedings by issuing a writ, which 
' writ had been from time to time renewed, although, as it appeared, it had never been 

served on the applicants, and although no proscipe had been filed at the dates of such 
renewal, the Court held by majority (foUowing Ex parte Macintosh, 10, S. C. B.., 146, post, 
p. 104) that the caveat in that case had not been abandoned by a delay of mo»e than fifteen 
months in prosecuting proceedings; and must be removed by an application under the 82nd 
section of the Act, and not be dealt with in an application under the 107th s,eotion. (The 
caveator was represented by counsel. ) 

Real Estate of Intestates Distribution. — Add as note to sec. 2, page 86 : "See The Queen v. 
. Dickson, 8, S. C. R., pp. 13, 14, uhi per Curiam, — 'We think that the natural and indeed the 
unavoidable conclusion to be deduced from these words is, that the Legislature which had by the 
first section transferred the succession to the real property of an intestate from his heir-at-law to his 
personal representatives, intended 'by this second section to give the property so transferred all the 
qualities of personal assets— to impress it by lawwifh the character of personalty for all purposes, 
from the moment of the intestate's death — and to make it undistinguishable in the hands of the 
personal representatives from other personal assets. Such jJroperty is thus; in fact, converted by the 
statute, while in the hands of the personal representatives, into personal estate'." 

Croum Lands Alienation Act of 1861, ss. 13, 18, and 19. — The plaintiffs lodged an application for 
a Mineral Conditional Purchase under s. 19 of the " Crown Lands Alienation Act of 1861," of lands 
described as follows : " County of Bathurst, parish of Bracebridge, 40 acres, .about 1 mile east of road 
from Spring Vale to James Park, and about a mile in a southerly direction from Markham & West's 
copper lease— to be taken as marked by applicants. " Certain land not in the parish mentioned, and to 
the north Of Markham & West's copper lease, was marked by the applicants, and was being worked by 
them at the time of the application. Held (per Sir James Martin, C. J., and Sir W. Manning, J. — 
Hargrave, J., dissentiente), that without the words "to be taken as marked," the description was 
void for uncertainty; but that vdth those -v^ords it was capable of being rendered certain, and that 
the Judge was justified in leaving the question of identification to the jury ; Per Hargrave, J. — 
The description, without the words referring to the marking, was a sufficient compliance with the 
requirements of s. 13. Held also, that the words "to be taken as marked" controlled the incon- 
sistent words of the description. After the plaintiEFs' application a mineral lease of the same land 
was granted to the defendants, who ejected the plaintiffs. Before the expiration of three years from 
the date of the application, the plaintiffs went to the office of the Minister of Lands and were told 
by a clerk there that it was useless to tender the balance of the purchase money. The plaintiff^, 
consequently, did not pay it into the Treasury. In an action of ejectment brought by the plaintiffs 
against the defendants, it was objected that the land had reverted to the Crown under s. 18 upon the 
default of the plaintiffs in the payment, of the balance. Held, that the plaintiffs were entitled to 
maintain ejectment, because— (1), per totam Curiam, the land does not revert under s. 13 until the 
Crown has made a declaration of forfeiture; (2), per Sir James Martin, C. J., and Su- W. Mannmg, J., 
because the Crown had dispensed with the tender of the balance by wrongfully issmng a lease and 
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repudiating the plaintiffs' title, and by the statement of the officer in the Lands Department that a 
tender would be useless. — Martin and others v. Baker and others. Supreme Court, 5th September, 
1877. (Ex relatione Geo. Knox. ) 

Page 59, Insolvency, 25 Vic. No. 8, sec. 7. — See Sandemdn v. Bobinaon, reported in 8. M. 
Herald, 7 September, 1877 — The Official Assignee of an insolvent sold by private contract an 
engine and fittings belonging to the estate of insolveut,^ but the Chief Commissioner declined to 
approve of the sale. Held, that no property in the engine, &o., passed to the purchaser (the 
defendant); because under this section no sale by private contract by an Official Assignee has any 
validity unless the assent of the Chief Commissioner has been first obtained. 

Page 80, Beal Property Suits Limitation. — Add to note of the case Laing amd others y. Bain 
and others — The second new trial was held before Sir James Martin, C.J., in May, 1877", and a 
verdict was found for the defendants as to the homestead paddock in which Worrall's hut stood, and ' 
for the plaintiffs as to the residue of the grant. On a motion for a rule nisi for a new trial, on the 
ground of misdirection, the Court (Faucett, J. , cZma»<«e»te) refused the rule. Sir James Martin, C.J., 
had directed the jury that the evidence of any acts of possession done subsequently to the commence- 
ment of the period of twenty years before action brought was immaterial ; that for the purpose of 
shewing a possessory title, the same particularity was required in defining the area and boundaries of 
the land as would be required in showing a title under a deed of conveyance ; that certain acts, such 
as putting lip fences, &c., did not amount to possession, unless done with the intention of excluding 
all comers from the land. — 2, Knox, S. C. C, p. 264 : see also S. C. on motion to appeal to the Privy 
CouncU, ib., p. 2S4, •' 

Page 255, Index, Beal Property Act add "Power of Appointment ntay be created or executed 
by a registered 5)roprietor under S5th section, p. 104." 
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ACTS SHORTENING ACTS. (*) 

16 Vic. No. 1. An Act for shortening Acts of the Legislative Council. 

[26th July, 1852.] 

Be it enacted and declared by His Excellency the Grovemor of New South Wales, by 

and with the advice and consent of the Legislatiye Coimcil thereof, as follows — ^^^^ ^^g ^^le 

1. Every Act of the said G-ovemor and Legislative Covmcal of New South "Wales, to Governor and 
bepassed after the commencement of tMs Act, may be altered, amended, or repealed in Council may be 
the same Session of Council, (t) "any law or usage to the contrary notwithstan(£ng. th^sanie'srasion 

2. Such Acts shall be divided into sections, if there be more enactments than one. Acts to be divided 
which sectioii| shall be deemed to be substantive enactments, without any introductory 'v*thout'intro- 
words. ductory words. 

3. All Acts of the ftovemor and Iiegislative Council (t) of New South Wales, including Relerences to 
prospective enactments, may be referred to by the term "Act of Council" j and when former enacts 
any Act of Parliament, or any former Act of Council, or any section therein, shall be 

referred to in any Act, it shall be sufficient to cite the same by the year of the reign in 

which such Act was made, and the chapter or number of such Act, and the number of 

such section, without reciting the title of such Act or the provisions of such section so 

referred to ; and the references in all cases shall be made according to the copies of such 

Acts printed by the Grovemment Printer : Provided that, where it is only intended to > 

amend or repeal a portion only of a section, it shall still be necessary either to recite 

such portion, or to set forth the matter or thing intended to be amended or repealed. 

4. Wherever any Act shall be made repealing in the whole or in part any former Repealed 
Act, and substituting some provision or provisions in lieu thereof, such provision or pro- enactments, 
visions, so repealed shall remain in force until the substituted provision or provisions 

shall come into operation by force of the last-made Act j and such repeal shall not, 
without express words, affect any act, matter, or thing commenced to be done under the 
repealed Act, but the same may be continued under the said repealfed Act, unless the 
provisions of the repealing Act shall be adapted to such continuation. (J) 

.5. Every. Act made after the commencement ef this Act shall be deemed and taken to All Acts to be 
be a Pubho Act, and shall be judicially taken notice of as such, unless the contrary be ^^^"'^ ^"''''° 
expressly provided and declared by such Act. 

6. In aU Acts, words importing the masculine gender shall be deemed and taken to Interpretation of 
include females, and the singular to include the plural, and the plural the singular, unless ^^j^™ *'"'''* '" ' 
the contrary as to gender or number is expressly provided ; and the word " person" or 

"party" to include 'bodies politic or corporate as well as individuals, if the context be ' 
applicable thereto ; and the word " month" to mean calendar month, xmless words be 
added showing lunar month to be intended ; and the word " laijd" shall include messuages, 
tenements, and hereditaments corporeal or incorporeal of any tenure or description, and . 
whatever may be the estate or interest therein, unless where there are words to 'exclude 
houses and buildings, or to restrict the meaning to tenements of some particular tenure, 
or to some particular estate or interest ; and the word " estate" shall include any estate 
or interest, charge, right, title, claim, demand, hen, or incumbrance at Law or in Equity, 
unless a more limited meaning is indicated by the context ; and the words " oath," 
"swear," and "affidavit," shall include affirmation, declaration, affirming, and declaring 
in the case of persons by law allowed to declare or affirm instead of swearing. 

7. Whenever the woj-d " Her" or " His" Majesty shall be used in any Act, the same Meaning of the 
shall be taken to include the Successors to the Crown of England , and whenever the 5Ji°j^|ty_.. ®'' 
word " Q-ovemor" shall be used, the same shall be construed to mean the G-ovemor or .. Governor," &c. 



(*) It has been thought advisable to print these Acts in extenso, although many of 
the sections contain provisions not akin to the subjects treated in this collection. 
' See 22 "Tic. No. 12, ». 1, post, p. 3. 
See 22 Vic. No. 12, s. i.post, p. 3. 
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2 ACTS SHORTENING ACTS. 

otlier person for tlie time 'being lawfully administering the Q-overmnent of tliis Colony ; 
and wfienever any person holding or occupying a particular office or position shall be 
mentioned or referred to in general terms, such mention or reference shall be taken to 
include all persons who shall at any time thereafter occupy for the time heing the said ' 
office or position, unless a contrary intention shall appear. 
Words " in for 8. When any officer or office is referred to in any enactment, the same shall he taken 
"t New Soutt"^ *° ^^^"^ ^° *^® officer or office of the description designated within and for the Colony of 
Wales" to be New»South Wales ; and all reference to localities, jurisdictionSj and other matters and 
implied. things shall be taken to relate to such localities, jurisdictions, and other matters and 

things within and of .the said Colony, unless in any such case the contrary shall appear 
to have been intended by the Legislature. 
Power to appoint 9. Whenever power shall be given by any Act to Her Majesty, or to the G-ovemor of 
implies power to j-j^g Colony or to-any officer or person to make appointments to any office or place, it 
appoint' &o. shall, unless there are words to show a contrary intention, be intended that such power 
' shall be capable of being exercised from time to time as occasion may require, and that 

Her said Majesty and the said G-ovemor or such officer or .person shall have power to 
remove or suspend the person appointed, and to appoint pemjanently or temporarily, as ' 
the ease may require, another person in his stead, or in the place of any deceased, sick, or 
absent holder of such appointment. 
From time to XO. Whenever power shall be given to do, perform, or submit to any act, matter, or 

*""*• thing, such power shall be cSpable of being exercised from time to time as occasion may 

require, unless the nature of the thing or the words used shall indicate a contrary 
intention. 
Power to revoke 11. In every enactment whereby power shall be given to any officers or persons to 
and alter rules mate any rules, orders, or regulations, it shall be implied that such officers or persons 
to bllSen-e™^ may revoke, alter, or vary the same from time to time, as occasion may Ifequire, unless 
from power to the terms used, or the nature and objects of the power, shall indicate that such power 
make them. jg intended to be exercised finally in the first iostance. 

Power to admin- 12. Whenever any Court, Judge, Justice, Officer, Commissioner, Arbitrator, or other 
i^'*li°d'f' person shall be authorized by law, or by consent of parties, to hear and determine , any 

power to™ear matter or thing, such Court, Judge, Justice, Officer, Commissioner, Arbittator, and other 
and determine, person shall have authority to receive and examine evidence, and are hereby empowered 
to administer an oath to, or take an affirmation from, aU such witnesses as are legaJly 
' called before them respectively. 

False oath or 13. In all cases in which an oath or affirmation shall be authorized to be administered 

dSlaraUon ""^ °^ taken, any false evidence given by a party to -whom such oath shall have been admin- 
punishable, istered, or who shall have made such affirmation, shall be deemed to be a misdemeanor, 
and punishable as perjury ; and in all cases where a solemn declaration shall be required 
to be taken or authorized to be received, a false declaration made by any person slmll be 
deemed to be a misdemeanor and punishable vrith fine or imprisonment at the discretion 
of the Court before which such misdemeanor shall have been tried. 
All judicial 14 Whenever by any Act any penalty, fine, or forfeiture is made recoverable before, or 
on^ustices t"be ^^ authorized to be imposed by or before, any Justice or Justices of the Peace otherwise 
exercised sum- than in G-eneral or Quarter Sessions, and whenever by any Act a Justice or Justices is or 
' marily. are empowered to hear and determine otherwise than in G-eneral or Quarter Sessions, any 
matter, or to make any order, or do any act of a judicial character, such Act shall be 
taken to empower such Justice or Justices to adjudicate, orderf and act therein accordingly 
in a summary way j and such Act shall be taken to have enacted that no conviction or 
order made by any Justice or Justices of the Peace imder the authority of said Act, 
shall be quashed for want of form. 
Appropriation ot 15. Whenever any fine, penalty, or forfeiture shall be imposed or authorized to be im- 
ict^Umt*'**'' P°^®'^ ^y ""y -^"^ °^ CoxmcU, such Act shall be taken to provide that the same when 
recovered sliiU be paid, one moiety to Her Majesty, Her Heirs, and Successors, for the 
pubKo uses of this Colony, and in support of the G-ovemment thereof, and that the 
same shall be applied in such manner as may from time to time be directed by any Act 
or Acts of the G-ovemor and Legislative Council of New South Wales ; and that the 
other moiety thereof shall he paid "to the. informer or person prosecuting or suing for the 
same, unless the Act imposing the said fine, penalty, or forfeiture shall otherwise direct. 
Who may in • 16. Any fine, penalty, or forfeiture so imposed may be sued and proceeded for by any 
penalties™ person whomsoever,-unless by the Act imposing the same such right to sue or proceed 

shall be expressly given to any officer or person by name or designation.* 
No private Act 17. Whenever any Act of Council shall be passed in the nature of a Private Act, and 
of Crown 0°''^'^^ whereby the propeHy of any individual may be affected, nothing herein contained shall 
individuals not ^^ deemed to affect the rights of Her Majesty, Her Heirs, or Successors, or of any bodies 
named. politic or corporate, or of any person excepting those at whose instance, or for whose 

especial benefit, such Act may have been passed, and those claiming by, through, or under 

* See as to Eemission of Penalties, 33 Vic. No. 13. 
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them ; but all such rights shaU he deemed to be saved in any such Act, in the same 
manner aa if a proviso for that purpose had been expressly contained therein and enacted 
thereby. 

18. This Act shall commence and take effect from and immediately after the passing Commencement 
thereof. , °* ^"^ 



22 Vic. No. 12. An Act to. amend and extend the Act passed for 
shortening Acts of the Legislature. [7th October, 1858.] 

Whereas doubts have arisen whether the Act passed in the sixteenth year of Her Preamble. 
Majesty's reign, intituled "An Act for shortening Acts of the Legislative Council " ^^ ^'°- ^''' ^^ 
extends to or will embrace Acts passed or to ^be passed by the Legislature as at present 
constituted, and whether Acts commence by law (where no tiine is expressed) from the 
day of their receiving the Royal AssSnt or at an earlier date, and it is expedient to 
remove those doubts, and also to amend the said Act in some particulars : Be it there- 
fore enacted by the Queen's Most Excellent Majesty, by and with the advice and consent 
of the Legislative Council and Legislative Assembly of- New South Wales in Parliament 
assembled, and by the authority of the same as follows :-— 

1. The several provisions of the said Apt, applicable to Acts of Council, shall extend to Pi;ovisions of the 
every Act passed or to be , passed by the Legislature of this Colony for the time being, ^^^ ■*^'=' extend, 
however constituted, and the term " Session of Council " shall be taken to mean any ments? ™°^° ' 
Legisla.tive Session. And every Act passed in this Cplony, by whatsoever Legislature, 

may be cited or referred to by the words " Act passed in this Colony," or by the term 
"Act of the Legislature of New South Wales" • Provided that the word "Act" alone 
when used to indicate ai^ Enactment, shall equally be taken to mean an Act of the 
Legislature of this Colony, unless that construction be inconsistent with the context. 

2. Every Act heretofore or hereafter passed by the Legislature for the time being. Time of oom- 
shall be deemed to have commenced and shall take effect on the day on which such Act mencement of 
received or shall receive the Boyal Assent, unless a contrary intention be expressed "' 
therein. And the date purporting to be that of such Assent which shaU appear on the 

copy of any such Act printed by the Government Printer, or purporting so to be, or 
which shall be printed on the copy of any such Act in the Gazette, shall be received for 
all purposes as evidence cS the date of such Assent, and be judicially taken notice of. 

3. Provided, that every Act reserved for the signification of Her Majesty's pleasure Proviso, 
thereon, shall commence only on the day on which the fact of Her Majesty's Assent Reserved Acta. * 
shall be proclaimed by the G-ovemor in the Gazette, or on such day thereafter, if any, as 

the Act itself shall have prescribed. 

4. The repeal of an Enactment by which a previous Enactment was repealed, shall not Kepealed or 
have the effect of reviving such last-mentioned Enactment without express words : And ^^f?*^ enact- 
neither the repeal nor the expiration of an Enactment shall affect a.ny civil proceeding 
previously conmienced under the same, hut every such proceeding may be continued, and 

every thing in relation thereto be done in all respects as if the Enactment continued in 
force. 

5. Every Act amending an Act shall be construed with the amended Act and as part Amending Acts, 
thereof, unless the contrary be declared in the amending Act. 

6. The word "Gazette" used in this or any other Act shall be understood to mean the Orders ip 
JVeso South Wales Government Gazette, and the words " Petty Sessions " shall be under- Terms ''ea««e" 
stood to mean the Justices of the Peace assembled at any Court of Petty Sessions, or and -"Petty 
sitting in Sessions not being any General or Quarter Sessions. And every Proclamation Sessions." 

or order by the Governor, with the advice of the Executive Council, whether before or. 
after the passing of this Act, made or purporting to be made in pursuance of, any Act or 
Statute and published in the Gazette, shaU. be jfidicially taken notice of. 

7. In all indictments, and informations,' and all . pleadings and proceedings, civil or Term "Act" or 
criminal, the word " Statute," or the word "Act," used to indicate an Enactment, shall "Statute.' 
equally be taken to mean and include an Act of the Imperial Parliament, or an Act of 

the Legislature of this Colony,^-a3 the'context or the case may require. 

8. Where in any enactment passed after the present Session, a power'is conferred on When a power ia 
any officer or person by the wprd "may," or by the words "it shall be lawful," or the discretionary and 
words " shall and may be lawful," applied to the exercise of that power, such word or 

words shall be taken to import that the power may be exercised or not, at discretion ; but 
where the word " shall " is applied to the exercise .of any such power, the construction 
shaU be tha,t the pOwer conferred must be exercised. 

.9. Whenever a power is conferred or duty imposed by any Act upon any person by For protection of 
virtue or in the exercise of any pubho office or employment, and such person is sued in public officers, 
respect of anything done by him, which he shall allege to have been done in 'pursuance 
thereof, he may plead the general issue (with or without any other plea or pleas) and 
give the special matter in evidence under that plea ; and if he succeeds in the action such 



ACTS SHORTENING ACTS. 



peraon shall recover costs as between attorney and client ; ProTided, that he shall at the 

foot of his plea state the particular Act, and section or sections, upon which he intends 

to rely, and no other Enactments shall at the trial he relied on by him. 

Courts of 10. The term " Quarter Sessions " or " General Quarter Sessions " in any Act now 

General Sessions, o^ hereafter passed shall be taken equally to include a Court of Greneral Sessions of the 

Peace, and every such Court periodically sitting and ordinarily presided over by the 

Chairman of Quarter Sessions, or any Judge of a District Court acting as Chairman, 

shall be deemed to have had, and shall have,-the same jurisdiction and authority both in 

n civil and in criminal cases as a Court of Greneral Quarter Sessions. 

11. The time prescribed or allowed in an Act for the doing of a particular thing shall, 
in all cases, be taken to exclude the day of the act or event from or after which the time 
is to be reckoned, but shall include the day for the doing of that thing : Provided, that 
where that day falls on a Sunday, or on Christmas Day, or G-ood Fri^y, the thing may 
be done on the day following ; and distance of space mentioned or indicated in an Act 
shall be " computed according to the nearest road ordinarily used in travelling, unless 
measurement in a direct line be expressed or that construction be rendered necessary by 
the context. 
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ADVANCEMENT OP JUSTICE. 

5 Vic. No. 9. An Act for the further amendment of the Law and for the 
better advancement of Justice. [28th September, 1841.] 

27. And be it enacted. That it shall be lawful for the executors or administrators of 
any lessor or landlord to distrain upon the lands demised for any term or at will for 
arrears of rent due to such lessor or landlord in his life-time, in like manner as such 
lessor or landlord might have done j and such arrears may be distrained for after the 
end or determination of such term or lease in the same manner as if it had" not been 
determined : Provided that such distress be made within six calendar months after the 
determination of such term or lease, and during the continuance of the possession of 
the tenant from whom such arrears became due, and that all provisions in force by law 
relating to distresses for rent shall be applicable to every distress so made. 

28. And be it enacted, That in all actions hereafter brought by executors or admini- 
strators in right of their testator or intestate, such executors or administrators (unless 
the Court or a Judge shall otherwise order) shall he liable to pay costs to the defendant 
in ease of being nonsuited or a verdict passing against them, and in all other cases in 
which they would be liable to costs if suing upon a cause of action accruing to them- 
selves in their own right, and the defendant shall have judgment for such costs 
accordingly. 

30. And be it enacted, That actions of trespass or on the case, may be maintained by 
executors or administrators, for any injury to the real estate of their testator or intes- 
tate, committed in his life-time, for which the like actions might liave been maintained 
by him : Provided that every such action shall be brought within one year after the 
death of such testator or intestate, and- that the injury shall have been committed 
within six calendar moiiths before his death, and the damages, when recovered, shall 
form part of the deceased's personal estate ; and the like actions may be maintained 
against executors or administrators, for any vrrong committed by their testator or 
intestate to another, in respect of his property real" or personal: Provided that every 
such action shall be brought within six months after such executors or administrators 
shall have taken on themselves the administration of the estate of the deceased, and 
that the injury shall have been committed within the like period preceding Ms death, 
and the damages recovered in such action shpll be payable in like order of administra- 
tion as the deceased's simple contract debts. . I 

31. And be it enacted, That after the passing of this Act it shall be lavrful for the 
Sheriff, to whom aiiy vprit of fieri Jhcias issued out of the Supreme Court shall be 
directed (and for the Deputy Sheriff within the District of Port Phillip), to take in 
execution, and causp to be put up for sale, and sold under such writ, any equity of 
redemption, or other eqiiitable interest, or any chose in action ('), of or belonging to the 
defendant therein named ; and every such sale (the same being by public auction only, 
and, in cases of equity of redemption being previously advertised in the iVeio South 
Wales Government Gazette, and in one or more newspaper or newspapers, at least one 
calendar month before the same shall take place), shall be as valid and effectual, to pass 
all such defendant's right and title to, and interest in, such equity or equitable interest 
or chose in action, as if the same had been conveyed or assigned to the purchaser by 

(') So much of this section as authorizes the Sheriff to sell under a writ of fi, fa- 
any cTiose in action belonging to the defendant is repealed by 12 Yio. No. 1, d. 5. 
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saoh defendant himself : Provided that where any Buch equity or equitable interest or 
chose in action shall relate to real estate, a deed of " bargain and sale" thereof, or of 
such defendant's right and title to and interest therein, shall be executed by such 
Sheriff, or Deputy Sheriff, to such purchaser, and be' by him duly registered within one 
calendar month next after such sale. 

33. And be it enacted. That in every case where, after the passing of this Act, any ABsigiiments in 
debtor resident in this Colony sliall execute any conveyance or assignment by deed to a trust for oredi- 
trustee or trustees of alibis estate and effects whatsoever for the benefit of alT liis *°™>P™'^^!<'°^ 
creditors, f ) (to be named in a schedule annexed to such deed, with the amounts due to bills? °* 
them respectively), and such deed shall be executed by such debtor and trustee or 

trustees, and by the majority in number and in value of such creditors, or by the 
agents of such of them as shall be absent from the Colony, the person of such debtor, 
from and after the pubhcation of such notice as is hereinafter - mentioned, shall be 
absolutely free from arrest io execution at the suit of any creditor named in such 
schedule, in respect of any debt or sum therein included, and if, nevertheless, arrested 
by any such creditor, he shall (on proof of the facts to the satisfaction of any Judge of 
the Supreme Court) be discharged from custody, with or without costs, to be paid by 
the plaintiff, as such Judge shall think fit to order : Provided that no creditor whose 
debt is under fifty poimds shall (under this or the succeeding sections) be reckoned in 
number, but such debt shall be computed in value only : Provided also, that vrith 
respect to debts due on any outstanding biU of exchange or promissory note, the actual 
holder of which shall then be unknown, it shall be sufficient, if that fact be stated in the 
schedule, with the amount of such biU or note, and the date when the same vrill fall 
due, to give the name of the last-known holder, and the names of the immediate parties 
thereto. 

34. Provided always, and be it enacted. That every such deed shall be executed by Proceedings in 
such debtor and trustee or trustees respectively, in the presence of, and shall, be attested respect of such 
by, some Justice of the Peace, and that a notice of the same, attested in like manner "^sigmncnto. 
(and stating truly where such deed is lying for inspection and execution), shall, within 

fourteen days next after such execution, be published in the Qovermnent Gazette and 
one other newspaper pubHshed at Sydney, or (if the debtor be resident within the 
District of Port PMUip) in not less than two newspapers pubhshed at Melbourne_ in 
that district : Provided also that there shall be annexed to every such deed a true and Contents of 
particular account of all the property of every description (wearing apparel and assignment, 
necessaries to an amoxmt not exceeding twenty-five pounds only excepted) of which the 
debtor is possessed, or any person in trust for him, or to which he or any such person 
is entitled, legally or equitably, in possession, reversion, or expectancy, so far as such 
debtor can set forth the same, and that in case any part of such property be real estate 
situate in this Colony, a memorial of the deed, accompanied by a copy of such last- 
mentioned schedule, shall, within the hke period of fourteen days, be duly registered. (') , 

35. Provided also,,and be it enacted. That no such deed as aforesaid, nor any deed of Speoistl pro- 
the lite nature, shall be vaUd, (■*) if containing any provision for enabling the debtor to visions. 
retain possession of his property (except as aforesaid), or any part thereof, or to carry 

on his business (other than for the purpose of winding up the same), or for releasing 
him from his debts without full payment of the same, or for making bim any allowance 
out of such property or busiaess, unless such deed shall have been, executed by not less 
than four-fifths in number and in value of his' creditors ; but that where any deed shall 
be so executed as last aforesaid (whether at the time of, or subsequeijtly to, and in con- 
nexion with, such conveyance or assignment as ilrsfc aforesaid), the same and the several 
provisions therein shall be binding on all the creditors named in such schedule as afore- 
said, whether assenting or not. 

C) A deed of assignment of all the debtor's property for the benefit of all his 
creditors, executed under the provisions of "the '33rd and following sections, is not 
invaUd because of the accidental omission from the schedtde attached to the deed of 
the name of a creditoi? for the sum of £17 13s. 9d., it appearing that he was such 
creditor as well as a debtor in the sum of £30 9s. Nathan v. Meld, 3, S.O.K., p. 95 ; see 
also Shoveller v. JRamsay, ib., p. 99 ; and iievy v. Smifh', ib., p. 290. 

(') The omission to register a deed of assignment including a real estate renders the 
deed invalid. In re Ki/rehner's Trusteea, 5, S.C.R., p. 346. 

(*) A deed of assignment of all the estate of the debtor for the benefit of all his 
creditors, which contains a covenant to release the debtor, but is not executed by four- 
fifths in number and value of the .creditors is not vaKd as against an execution creditor, 
whose writ is lodged with the Sheriff. Such a provision renders the deed invalid 
within the meaning of the 35th section of the 5 Vic. No. 9, notwithstanding the 
insertion of a proviso in the deed, that any such release shall be void in the event of 
the deed not being executed by four-fifths in number and value of the debtor's creditors 
{per Hargrave, J., and Paucett, J.). Manson v. Zev^, 8, S.C.B., p. 38. 
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Deeds may be 36. ProTided f urtlier, and be it enacted, That every suoIl deed stall, at the instance 

frauTor^ltul °f ^"y creditor, on application to be made to the Court in a summary way for that ■ 
error or omission purpose, be liable to be set aside for fraud or for any wilful and material error or . 
omission in either of tbe schedules 'annexed to the conveyance or assignment as aforesaid, 
or (at tbe disoretiouof tbe Court) tbe debtor sbaU in such case be deprived of aU claim 
under any such deed, and of every benefit thereby, or by this Act, intended in that behalf 
to have been conferred upon him. 

37. And be, it enacted, That after the execution of any suoh^eod as aforesaid, and 
after the publication of such notice thereof, as in that, behalf is hereinbefore requiredj 
all and singular the property of the debtor having executed such deed, of any description 
whatsoever, and aU his rights and credits, including all debts due to him, shall be 
absolutely vested in the trustee or trustees therein named for the purposes in and by 
such deed declared, (') and such trustee or trustees may recover aU such property, and sue 
for and recover all such debts, in his, or their own name or names ; and every warrant of 
attorney, or cognovit actionem executed or given, and every assignment, or dehvery, or 
sale of goods by such debtor, for or on account of, or in satisfaction, or part satisfaction, 
or as security of or for any antecedent . debt due to any creditor or creditors, such 
warrant of attorney, or cognovit, or assignment, or delivery, or sale of goods, being within 
sixty days preceding the date of the first publication of such notice as aforesaid, shall, as 
against the creditors having signed such deed as aforesaid, or who shall afterwards sign 
the same, be and be adjudged and taken to be fraudulent and void ; and all such goods' 
as last aforesaid, (or the then value thereof in case of any sale or transfer to a third 
party), may be recovered accordingly by the trustee or trustees in such deed named 
from the creditor or creditors having taken the same for the benefit of all the 
creditors. 

39. And be it enacted. That after the passing of this Act all actions of debt for rent 
upon any indenture of demise, all aetions of covenant or debt upon any bond or other . 
specialty, and all actions of debt or scire Jadas upon any recognizance, and aJl actions of 
debt upon any award where the submission is not by specialty or for money levied under 
fieri facias, and all actions for penalties, damages, or sums given to the party grieved by 
any law now or hereafter in force in this Colony, shall be commenced and sued within • 
the time and limitation hereinafter expressed but not afterwards, that is to say, the said " 
actions of debt for rent or covenant, or debt upon any bond or other specialty, and 
actions 'of debt or scire facias upon recognizance, within ten years after the passing of 
this Act or within twenty years after the cause of such actions; the said actions by the 
party grieved, within one year after the passing of this Act or within two years after 
the cause of such actions ; and the said other actions within three years after th^ passing 
of this Act or -within six years after the cause of Such actions ; Provided that nothing 
herein contained shall extend to any actions giveuiby any Act or Statute, where the' 
time for bringing such action is, or shall be, thereby specially limited. 

40. And be it enacted, That if any person entitled to any such action or scire facias, 
shall be at the time the cause of action accrued, within ,the age of twenty-one years, 
feme covert, non compos mentis, or beyond sea, then such person shall be at liberty to 
conmience the same action within such times after being of full age, discovert, of sound 
memory, or returned from beyond sea, as other persons liaving no such impediment 
should have done ; and if any person against whom there shall be any such cause of 
action, shall be at the time such action accrued, beyond sea, then the party entitled to 
anysuoh cause of action shall be at liberty to bring the same against such person, within 
such times as are before limited after the return of -such person from beyond sea. 

41. Provided always. That if any acknowledgment shall have been made, either by 
writing signed by the party liable under any such indenture, specialty, or recognizance, . 
or his agent, or by part payment or satisfaction on account of the principal or interest 
due thereon, it shall be lawful for the person entitled to such actions, to bring his, action 
for the.money remaining unpaid and so acknowledged, within twenty years after such 
acknowledgment, or part payment, or satisfaction ; or in case any person entitled to such 
action shah, at the time of such acknowledgment, be under disability as aforesaid, or the 
party making such acknowledgment shall then be beyond sea, then. within twenty years 
after such disability shall have ceased, or such party shall have returned from beyond 
sea, as the case may be ; and in answer to a plea of this Act, the plaintiff in any such , 
action, may reply such acknowledgment, and that such action was l^i'ought within such 
time as aforesaid. ' , 
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(') An assignment deed having been executed under 5 Vic. No. 9, sect. 37, — Seld, that 
commission earned by an executor who was the assignor, and allowed raider sect. 17 of 
the Charter of Justice, would not pass to the trustees of the assignment deed (Milford, 
J., bowever, seeming inchned to think that in Equity the trustees would be entitled to 
such commission). Moss v. Samett, 1, S. 0. K., p. 313. 
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ALIENS. 
■ 39 Vic. No. 19. An Act to amend the La-w relating, to Aliens. [Reserved, 
29th June, 1875. Ass.ent notified in Gazette of 26th May, 1876.] 

Wheebas by tie Imperial Statute of the tliirty-tliird yeai' of Her present Majesty, PreiimWo. 
intituled "An Act to amend the Lam relating to the Legal Condition of Aliens and 
British Subjects," it is enacted that all laws, statutes, and ordinances, which may be duly 
made by the Legislature of any British Possession for imparting to any person the 
privileges or any of the privileges of naturalization, to be enjoyed by such person within 
the limits of such Possession, shall within such Hmits hare the authority of law, but 
shall be subject to be confirmed or disallowed by Her Majesty, in the same manner, and 
subject to the same rules, in and subject to which. Her Majesty has power to confirm or 
disallow any other laws, statutes, or ordinajices, in that Possession : And whereas it is ex- 
pedient to amend the Law of this Colony relating to Aliens, in order that the same 
should, as far as practicable, be assimilated to that in force in the United Kingdom, Be 
it therefore enacted by the" Queen's Most Excellent Majesty, by and with the advice and 
consent-of the Legislative Council and Legislative Assembly of New South Wales iii 
ParHament assembled, and by the authority of the same, as follows : — 

1. This Act shall come into force on the first day of January, one thousand eight Commencement 
hundred and seventy-six, and may be cited for all purposes as the " Naturalization Act of ™" ™"' **"^- 
New South Wales" 

2. The Acts of the eleventh and seventeeth years of Her present Majesty, intituled Repeal of 11 Vic. 
respectively "An Act to amend the Lams relating to Aliens within the Colony of New y?; ^Q°g ^^ 
South Wales," and " An Act to amend the Act relating to the Naturalization of Aliens" 

are hereby repealed ; but such repeal shall not operate in derogation or prejudice of any 
right, title, or capacity, whether vested^ contingent, or acquired, under either of the said 
Acts prior to the passing of this Act, nor shall such repeal affect any liabihty, or penalty, 
or forfeiture, accrued or iucurred'bef ore the passing of this Act, or the institution of any 
investigation or proceeding for ascertaining or enforcing any such liability, penalty, or 
forfeiture. 

3. Eeal and personal property of every description in New South Wales may betaken. Capacity of 
acquired, held, and disposed of, by an ahen, in the same manner in all respects as by a and'personaa* 
natural-bom British.subject, and a title to any sush property may be derived through, property. 
from, or in succession to an ahen, in the same manner in all respects as through, from, or 

in succession to, a natural-bom British subject. But nothing in this section contained — 

(1.) Shall qualify an alien for any office, or extend or be construed to confer any 
Parhamentary, Municipal, or other Franchise, in New South Wales. 

(2.) Shall qualify an alien to be the owner of a British ship. 

(3.) Shall affect any estate or interest in real or personal property in the said 
Colony to which any person has, or may become entitled, either mediately or 
immediately, in possession or expectancy, in pm-suance of any disposition made 
before the passing of this Act, or in pursuance of any devolution by law on 
the death of any person dying before the passing of this Act. 

(4.) Or shall entitle an ahen to any right or privilege as a British subject in the 
said .Colony, except such rights and privileges in respect of property, or other- 
wise, as are hereby expressly given or extended to him. 

4. An ahen who has resided in New South Wales for a term of not less than five Certificate of 
years, within such hmited time before making the application hereinafter mentioned, as naturalization, 
may be allowed by the Q-ovemor, either by general order, or on any special occasion, and 

who intends when naturalized to reside in the said Colony, may apply to the Governor 
for a certificate of naturalization. The applicant shall produce, in support of his appli- 
cation, his own statutory declaration, stating his name, age, birthplace, occupation, and 
residence, also a like declaration of some other person as to the apphcant-'s term of resi- 
dence within the said Colony, and give such further evidence of the completion by him 
of the said term of residence and of his intention to reside in the Colony, as the 
Governor may require, who, if satisfied with the evidence adduced, shall take the appU- 
cant's case into consideration, and may, with or without assigning any reason, give or 
withhold a certificate; as he thinks most conducive to the public good. And no appeal 
shall lie from his decision ; but.no such certificate shall have any effect until the apph- 
cant has taken the oath of allegiance hereinafter prescribed. 

5. If the Governor think fit to grant such certificate of naturalization, he shall direct Oath of alle- 
the apphcant to take the oath of allegiance prescribed by this Act, before some Judge of ^^^^°l^ 
the Supreme Court or of a District Court, or before some Police Magistrate or Justice of 

the Peace ,■ andupon the certificate of such Judge, Police Magistrate, or Justice, that the 
applicant has taken before him the said oath, he shall issue to the applicant a certificate 
of naturalization accordingly. wff t » rtm 

6. Every person to whom a certificate of naturahzation, under this Act, or the Act ™| of natural- 
eleven Victoria number thirty-nine hereby repealed, has been granted, shall, in this Cotag izatipn. 
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be entitled to all political and other rights, powers, and' privileges, and be subject to all 
obligations, to which a natiiral-bom British subject is entitled or subject in this Colony, 
anything in the " Constitution Act," seventeen Victoria number forty-one section two — the 
" Electoral Act of 1858," twenty-two Victoria number twenty sections eight and nine — or 
the " Jvu-y Act of 1847," eleven Victoria number twenty section three, to the contrary 
notwithstanding. 

7. Every married woman shall in this Colony be deemed to be a subject of the State 
of which her husband is for the time being a subject. And every alien woman, ma;rried 
to a natural-born British subject or person who shall have obtained a certificate of 
natm-ahzation under this or the last-mentioned Act, slmll be deiemed to be herself 
naturalized, and to have had in this Colony, from the time of her marriage, all the rights 
and privileges of a natural-born British subject. Every child under the age of sixteen 
years, whose father or mother shall, at the time of the birth of such child, have been an 
aUen, but shall have afterwards obtained a certificate of naturahzatioh, or whose mother 
being an alien shall have married a natural-bom British subject, shall, if such child shall 
have been resident in this Colony at any time while under that age, be deemed naturalized, 
and to have all the rights and privileges of a natural-born Britisb subject. 

8. When, any person resident in this Colony has previously obtained any certificate of 
naturalization in the United Kingdom, or in any "British Colony, and desires to be 
naturalized in this Colony, if he submit such certificate to the &ovemor, and if he further 
satisfy the Grovemor that he is the person named in such certificate, and that the same 
has been obtained' without any fraijd or intentional false statement, and that the 
signature and the seal (if any) thereto, are, to the best of his belief and knowledge, 
genuine, the G-overnor may, at his discretion, grant a certificate of naturahzation, without 
requiring from the applicant any further residence in this Colony or other condition. 

9. The Colonial Secretary shall enrol for safe custody, as of record, all certificates of 
naturalization granted under this Act, and shall demand and receive from every person 
to whom such certificate is granted, the fee of one pound in respect of such enrolment, 
and shall cause to be made proper indices to such certificates, and shall permit every 
person desirous of so doing, at all reasonable times, to inspect the same, and make copies 
of such certificates, on payment of the fee of one shilling for every such inspection ; and 
no person to whom any such certificate is granted, shall be liable to any other fees or 
charges for such certificate, enrolment, or otherwise. 

10. The Oath in tins Act referred to as the Oath of Allegiance shall be in the form 
following, that is to say — 

"I do swear that I wiU be faithful and bear true allegiance 

" to Her Majesty Queen Victoria Her Heirs and Siicoessors according to law : 
" So help me GOD." 

11. A certificate of naturahzation may be proved in any proceeding in any Court, by 
the production of ■ the original certificate, or of any copy thereof, certified to be a tme 
copy under the hand of the Colonial Secretary. 

12. In the construction of this Act, the word " Governor," where hereinbefore used, 
shall mean " Governor with the advice of the Executive Council." 



ALIENATION (by wife, of land op dkceased husband, when void). 
11 Henry YII. c. 20. [1494.J 

[Tliis statute is given in substance in Watkins on Conveyancing, - page 448. It was 
repealed, svJ> modo, in England, by the "Eines and Beooveries Abolition Act," 
3 and 4 Wm. IV. c. 74, sec. 17 (not in force in this Colony), and was commonly 
known as the " Statute of Jointures."] 



ALIENATION (of Crown Lands). 
(See in Appendix.) 



ANNE (Statute of). 

4 Ann cap. 16. An Act for tte amendment of the Law and the better 

advancement of Justice, [1705.] ' 

9. And be it further enacted by the authority aforesaid. That from and after the said 

oe gooQ, witn- fi""'' "1=7 of Trinity Term, all grants or conveyances thereafter to be made, by fine or 

out attornment otherwise, of any manors or rents, or of the reversion or reigainder of any messuages or 

of tenants. IniKa shall be good and effectual, to all intents and purposes, without any attornment 



All grants and 
conveyances to 
be good, with 



COMPANIES SEALS. 

of the tenants of any such manors, or of the land out of which such rent shall be 
issuing, or of the particular tenants upon whose particular estates any such reversions 
or remainders shall and may be expectant or depending, as if their attornment had been 
had and made. (*) 

10. Provided nevertheless, That no such tenant shall be prejudiced or damaged by Proviso, 
payment of any rent to any such grantor or conusor, or by breach of any condition for 
non-payment of rent, before notice shall be given to liim of such grant by the couusee 
or grantee. 

14. And whereas by an Act of Parliament made in the twenty-ninth year of King NuncupaMvo 
Charles the Second, intituled "An Act for prevention of Frauds and Perjwries," it is- ™"^- 
enacted, That no nuncupative will shall be good, where the estate thereby bequeathed 
shall exceed the value of Tliirty pounds, that is not proved by the oaths of three 
witnesses, at the least, that were present at the making thereof ; it is hereby declared, 
That all such witnesses as are and ought to be allowed to be good witnesses upon trials 
at law, by the laws and custonis of tliis realm, shall be deemed good wituesses to prove 
any nuncupative will, or any thing, relating therexmto. 

21. And be it further enacted by the authority aforesaid. That all- warranties which Warranty by 
shaU be made after the said first day of Trinity Term, by any tenant for life, of any TOiTm'"' "^'^ 
lands, tenements, or hereditaments, the same descending or coming to any person in 
reversion or remainder, shall be void and of none effect ; and likewise all collateral 
waiTanties, which shall be made after the said first day of Trinity Term, of any lands, 
tenements, or hereditaments, by any ancestor who haa no estate of inheritance in 
possession in the same shall be void against Ms heir. 

ASSIGNMENT DEEDS (for benefit op Creditors). 
(See Adva/ncement of Jusiioe.) . 

ATTAINDER. 

[On this subject and the kindred subjects of Escheats and Forfeitures, the following 

statutes may be consulted :— 8 Hen. VI u. 16 j 18 Hen. VI c. 6 ; Anne I c. 7 ; A 

39 and 40 Geo. Ill c. 88 ; 54 Geo. Ill, c. 145 ; and 1 Geo. IV o. 1, together 
with section 10 of the " Inheritance Act." The subjects of forfeiture and escheat 
are treated at length in Chitt^'s Prerogcctives of the Crown ; see also Watkins' 
Comj^ancinff, page 469. The statutes above cited are not considered of sufficient 
practical utility to warrant any more space being devoted to them in this collection 
than is sufficient for the purpose of reference.] 

ATTOENMENT. 

See Anne, Statute of (4 Ann cap. 16.) 

CHAETER OF JUSTICE. 
(See in Appendix.) 

COMMON LAW PEOCEDUEE. (t) 

COMPANIES SEALS. 

27 Vic. c. 19. An Act to enable Joint Stock Companies carrying on 
business in Foreign Countries to have Official Seals to be used in such 
countries. [13th May, 1864.] 

Wheebas there have been and may be established in the United Kingdom oompanics Preamble, 
whose business is to be carried on in countries not situate in the United Kingdom, and 
it is convenient. and desirable that investments maybe made, and niortgages, conveyances 
and leases taken, and contracts and engagements entered into, on behalf of the conipany 
in such countries, in name of the company : Be it therefore enacted as follows :— 

1. This Act may be cited for all purposes as " The- Companies' Seals Act, 1864." S'™* Title. 

(*) Warranties to bar estates tail and estates expectant thereon, were abolished in 
England by the 3 & 4 Wm. IV, e. 74 (not, however, in force in this Colony.) 
- (t) See the enactments in the Common Law Procedure Acts, 17 Vict. No. 21, ss. 119 
to 171, and in the 20 Vict. No. 31, ss. 7, 24, and 57, relating to procedure in Ejectment. 

(«) See Mate v. Kidd, 3, S. O.K., p. 200. 
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COMPANIES SEALS. 
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2. Any company, under " The Companies Act, 1862," -wliose objects require or com- 
prise the transaction of business, as hereinbefore mentioned, in foreign countries, may 
cause to be prepaired an official seal for and to be used in any place, district, or territory 
situate out of the United Kingdom in which the business of the company shall be 
carried on, and evtery such official seal may and shall be a facsimile of or as neariy as 
practicable a, facsimile of the common seal of the company, with the exception that on 
the face thereof shall be inscribed the name of each and every place, district, or territory 
in and for which it is to be used : Provided that it shall be lawful for any such com- 
pany as aforesaid from time to time to break up and renew any official seal or seals and 
to vaiy the limits within which it is intended 'to be used. 

3. Every company having or using any such official seal as is authorized by this Act 
may from time to time, by any iristrument or instruments in writing under the common 
seal of the company, empower any agent or agents specially appointed for the putpose, 
or any local agent, board, committee, manager, or commissioner appointed under the 
provisions of the articles of association of such company, in any place, district, or 
territory situate out of the United Xongdom where the business of the company shall for ' 
the time being be carried on, to affix such official seal to any deed, contract, or other 
instrument to which the company is or shall be made a party in such place, district, or 
territory, and no other order of the company or the boajd of directors thereof shall be 
necessary to order any such seal to be affixed to any dped; contract, or other instrument. 

4. Every power granted, under the last prece'ding section shall, as between the com- 
pany, their successors and assigns 'on the one hand, and the person or persons dealing 
with the agent or agents, board, committee, manager, or commissioner named in the 
instrument conferring the power, and all parties claiming through or under such person 
or persons on the other hand, continue in force during the period, if any, mentioned in 
the instrument conferring'the power, or if no power be there mentioned then untilnotice 
of the revocation or detennination of the power shaU have been given to such person or 
persons as aforesaid. 

5. Whenever any such official seal as aforesaid shall be affixed to any document, the 
person affixing the same shall by writing under his hand, and written on the document 
to which the seal may have been affixed, certify the date when and the place where the 
same was affixed ; and any document to which any such seal shall have been duly 
affixed within the district or territory or place, the name whereof is inscribed on such 
seal, shall bind the company in the same way and to the same extent and liave the same 
force and effect as if it had been duly sealed with the common seal of the company. 

6. The powers given by this Act shall be exercised by such companies only as are or 
shall be expressly authorized to exercise the same by their articles of association, or a 
special- resolution passed according to the provisions of " The Companies Act, 1862," 
and shall be exercised by such companies subject to any directions or restrictions in their 
articles of association or the special resolutions, contained. 

7. Nothing in this Act contained shall operate to repeal the provisions of the fifty- 
fifth section of " The Companies Act, 1862," but such section shall continue in force, 
and all acts done or to be done thereunder shah be as vaHd and effectual as if this Act 
had not been "passed. 
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COITVEYANCERS (CERTIFICATED). 

11 Vic. No. 33. An Act to regulate the taxation of Attorneys' BUls of 
Costs and the practice of Conveyancing. [2nd October, 1847.] 

13. And be it enacted. That from and after the first day of January next, (*) every person 
who shall for or in expectation of any 'fee, gain, or reward, directly or indirectly, draw or 
prepare any conveyance, or other deed or instrument in writing, relating to any real estate, 
or any proceedings in Law or Equity, (other than and except Barristers, or Attorneys and 
Solicitors of the Supreme Court, or Certificated Conveyancers as hereiuaf ter mentioned ; 
and other than and except persons solely employed to engross any deed, instrument, or 
other proceeding, not drawn or prepared by themselves, and for their own account 
respectively ; and other than and except Pubho Officers dramng or preparing official 
instruments applicable to their respective offices, and in the course of their duty), shall 
be deemed guilty of a contempt of the Supreme Court, and shall and may be punished 
accordingly, for every such offence, upon the appUcation of any person complaining 
thereof ; or shall, for every such offence, forfeit and pay 'the sum of twenty pounds, to 
be sued for and recovered in a summary way before any two or more Justices of the Peace, 
and in accordance with the provisions of an Act passed in the fifth year of His late 
6 Wil. IV No. 22. Majesty King WiUiam the Tburth, intituled "An Act to regulate Summary Froceeivngs 
h^ore Justices of the Peace." 

(*) i.e., Ist January, 1848. 



' . CONVEYANCES (FRAUDULENT). it 

14. And be it enacted, That eyery person except a Barrister, or Attorney and Solicitor Ccrtlflmte 
of the Supreme Court, who shall be desirous of practising as a conveyancer, shall, one <"'"^6y»""'®"- 
month at least before making application as hereinafter mentioned, give notice in- such iJotice. 
manner and form as the Judges of the Supreme Court shall direct, of his intension to 
apply to the said Court for a certiflcate to practise as a conveyancer, and any person, 
having given such notice as aforesaid, shall be at liberty to apply to the said Court 
touching his fitness to practise as a conveyancer, and thereupon the Judges, or one of 
them, shall direct that the appUeant shall be examined at the earliest convenient time by Examination for . 
the Master in Equity of the^ said Court (or such other one or two officers of the Court oertifloates. 
as the Judges may appoint to assist him), touching his, the applicant's sldll and knowledge 
in conveyancing, as well as to his character for integrity ; and the said Master or Us 
assistants shall be at liberty to put such questions to such appHcant in respect to the 
matters aforesaid, ^nd to require such proof of his character, as shaU be deemed proper ; 
and i£ the said applicant shall be considered of competent ability and knowledge, and a 
fit and proper person to practise as a oonveyau*er, then the said Master shall, and he is 
hereby empowered to grant a certificate to such applicant, authorizing him to draw, fill 
up, and prepare any conveyan6e, will, deed, bond, lease, or agreement for a lease, or other 
contract whatsoever, of or relating to any estate or property, whether real or personal ; and 
every such certificate shall be enrolled in the office of the Registrar of the Supreme 
Court, whereupon such applicant shall be deemed a certificated conveyancer ; and entitled 
to practise as such ; with power of appeal to the Court in case of refusal of such certificate 
by the Master as aforesaid. 

CONVEYANCES. (*j 



CONVEYANCES (FEAUDULENT). 

13 Eliz., Cap. 5. Aji Act against Eratidul6iit Deeds, Giftes, 

Alienations, &c. [1570.] (t) 

PoE the avoiding and abolishing of feigned, covinous and fraudulent feoffments, gifts. Fraudulent 
grants, alienations,- conveyances, bonds, suits, judgments, and executions, as well of deeds made to 
lands and tenements as of goods and chattels, more commonly used and practised in ofoai*rg gh^lbe 
these days tlian hath been seen or heard of heretofore ; which f eofEnients, ^fts, grants, void and the 
alienations, conveyances, bonds, suits, judgments, and executions, have been and are penalties, &c. 
devised and contrived of malice, fraud, covin, collusion or guile, to the end, purpose 
and intent, to delay, hinder or defraud creditors and others, of their just and lawful 
actions, suits, debts, accounts, damages, penalties, forfeitures, heriots, mortuaries and 
reliefs, not oidy to the let or hindrance of ' the due course and execution of law and 
justice, but also to the overthrow of all true and plain dealing, bargaining, and 
chevisance between man and man, without the which no commonwealth or civil society 
can be maintained or continued. - 

2. Be it therefore declared, ordained, and enacted, by the authority of this present ■*!' fraudulent 
Parliament, That all and every feofEment, gift, grant, alienation, bargain, and convey- made toxoid 
ance of lands, tenements, hereditaments, goods and chattels, or any of them, or of the debt or duty 
any lease, rent, common or other profit or charge out tof the .saine lands, tenements, o' others shall 
hereditaments, goods and chattels, or any of them, by vraiting or otherwise, and all and ™ - 
every bond, Buit,j|iudgment and execution, at any time had or made sithence the 
beginning of the ^een's Majesty's reign that now is, or at any time hereafter to be 
had or made, to or for any intent or purpose before declared and expressed, shall be 
from henceforth deemed and taken (only as against that person or persons, his. or their 
heirs, successors, executors, administrators, and assigns and every of them, whose 
actions, suits, debts, accounts, damages, penalties, forfeitures, heriots, mortuaries and 
reliefs, by such guileful, covinous or fraudtdent devices and practices as is aforesaid, are, 
shall or might be in anywise disturbed, hindered, delayed or defrauded) to be clearly 
and utterly void, frustrate and of none effect ; any pretence, colour, feigned consider- 
ation, expressing of use, or any other matter or thing to the contrary notwithstanding. (') 

(*) For the Early Statutes under this head, see 1, Chitty 's Sta1;utes; p. 822, 3rd Edition. 

(t) Made perpetual by 29 Elizabeth c. 5. 
V (') A. executed a settlement after marriage in pursuance of a verbal agreement made 
before marriage. At the time of execution an action by B. was pending, in which B. 
subsequently obtained a verdict, which he was unable to realize owing to the settlement. 
There had been convel'sations^ showing that A. intended that B. should get nothing, if 
he obtained a verdict. SelS, that under the circumstances the settlement waa fraudulent 
and void. Ferri/ v. Mmr, 2, S. 0. K., Eq., 1. 
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CONVEYANCES (FRAUDULENT). . 

3. And be it further enacted by the authority aforesaid, That all aAd every the 
parties to such feigned, ooTinous, or fraudulent feoffment, gift, grant, alienation, bargain, 
conveyance, bonds, suits, judgments, executions and- other things before expressed, and 
being , privy and .knowing of the same or any of them, Vfhich at any time after the 
tenth day of June next coming shall wittingly and willingly put in ure, avow, maintain, 
justify, or defend the same, or any of them, as true, simple, and done, had or made bond 
fide and upon good consideration ; or shall alien or assign- any the lands, tenements, 
goods, leases or other- things before mentioned to him or them conveyed as is aforesai'd, 
or any part thereof, — shall incur the penalty and forfeiture of one year's value of the 
said lands, tenements and hereditaments, leases, rents, commons, or other profits of or 
out of the same ; and the whole value of the said goods and chattels, and also so much 
money as are or shall be contained in any such covinous and feigned bond, the one 
moiety whereof to the Queen's Majesty, her heirs and successors, and the other moiety 
to the party or parties grieved by such feigned and fraudulent feoffment, gift, grant, 
alienation, bargain, conveyance, bonds, suits, judgments, executions, leases, rents, com- 
mons, profits, charges and other charges aforesaid, to be recovered in any of the Queen's 
Courts of record by action of debt, bill, plaint or information, wherein no essoin, pro- 
tection or wager of law shall be admitted for the defendant or defendants ; and also 
being thereof lawfully convicted, shall suffer impiisonment for one half-year without 
bail or mainprize. 

6. Provided also, and be it enacted by the authority aforesaid, That this Act, or any- 
thing therein contained, shall not extend to any estate or interest in lands, tenements, 
hereditaments, leases, rents, commons, profits,- goods or chattels, had, made, conveyed or 
assured, or hereafter to be had, made, conveyed or assured, which estate or interest is 
or shall be upon good consideration and iond fide la-wfuUy conveyed or assured to any 
person or persons, or bodies politic or corporate, not having at the time of such convey- 
ance or assurance to them made any manner of notice or knowledge of such covin, 
fraud, or collusion, as is aforesaid ; anything before mentioned to the contrai-y hereof 
notwithstanding. 



Preamble. 



27 Elizabetli cap. 4. An Act against Co-vinous and Fraudulent Con- 
veyances. [1585.] 

Poeasmuch: as not only the Queen's Most ExceUenfr Majesty, but also divers of Her 
Highness' s good and lo-viug subjects, and bodies politic and corporate, after conveyances 
obtained or to be obtained, and purchases made or to be made, of lands, tenements, 
leases, estates and hereditaments, for money or other good considerations, may have, 
incur and receive great loss and prejudice by reason of fraudulent and covinous con- 
veyances, estates gifts, grants, charges and limitations of uses heretofore made or here- 
after to be inade, of, in or out of lands, tenements, or hereditments so purchased or to 
be purchased ; which said gifts, grants, charges, estates, uses and conveyances were, or 
hereafter shall be, meant and intended by the parties that so make the same to ,be 
fraudulent and covinous, of purpose and intent to deceive such as have purchased or 
shall purchase the same ; or else by the secret intent of the parties the same be to 
their own proper use, and at their free disposition, colored nevertheless by a feigned 
countenance and show of words and sentences, as though the same were made bondjide, 
for good causes, and upon just and lavpf ul considerations. 

2. For remedy of which inconveniences, and for the avoiding of such fraudulent, 
ouuCTioivo lu- f^if^^'i ^^^ covinous conveyances, gifts, grants, charges, uses and estates, and for the 
chaaera'shairbe maintenance of upright and just dealing in the purchasing of lands, tenements and 
void. hereditaments. Be it ordained and enacted by the authority of thisifresent Parliament, 

That all and every conveyance, grant, charge, lease, estate, incumbranee and limitation 
of use or uses, of, in, or out of any lands, tenements or other hereditaments whatsoever, 
had or made at any time heretofore sithence the beginning of the Queen's Majesty's reign 
that now is, or any time hereafter to be had or made, for the intent and of purpose to 
defraud and deceive such person or persons, bodies poUtio or corporate, as have pur- 
chased, or shall afterwards purchase in fee simple, fee taU, for life, lives or years, the 
same lands, tenements and hereditaments, or any part or parcel thereof, so formerly 
conveyed, granted, leased, charged, incumbered, or limited in use, or to defraud and 
deceive such as have or shall purchase any rent, profit or commodity in or out of the 
same, or any part thereof, — shall be deemed and taken only as against that person and per- 
sons, bodiespolitio and corporate, his and their heirs, successors, executors, administra- 
tors and assigns, and against all and every other person £^nd persons lavffuUy haiving or 
claiming by, from or under them, or any of them which have purchased or shall there- 
after so purchase; for money or other good consideration, the same lands, tenements, or 
hereditaments, or any part or parcel thereof, or any rent, profit or commodity, in or out 
of the same, to be utterly void, frustrate and of none effect ; any pretence, color, 
feigned consideration, or expressing of any use or uses to the contrary notwithstanding. 
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3. Tkat all and every the parties to such feigned, coyinous and fraudulent gifts, The penalty of 
grants, leases, charges or conTeyanoes before expressed, or being privy and knowing of ^^part'eato 
the same or any of them, which after the twentieth day of April next coming shall TOy"nce"who"do 
wittingly and willingly put in ure, avow, maintain, justify or amend the same or any of avow the same, 
them, as true, simple and done had or made, bond fide, or upon good consideration, to the 
disturbance or hindrance of the said purchaser or purchasers, lessees or grantees, or of or 

to the disturbance or hindrance of their heirs, successors, executors^ administrators or 
assigns, or such as have, or shall lawfully claim, anything by, from, or under them, or 
any of them, shall incur the penalty and forfeiture of one year's value of the said lands, 
tenements and hereditaments so purchased or charged ; the one moiety whereof to be 
to the Queen's Majesty, her heirs and successors, and the other moiety to the party or 
parties grieved by such feigned and fraudulent gift, grant, lease, conveyance, incum-^ 
bra.nce, or limitation of use, to be recovered in any of the Queen's courts of record, by 
action of debt, bill, plaint or information, wherein no essoin, protection or wager of law 
shall be admitted for the defendant or defendants ; and also, being thereof lawfully 
convicted, shall suffer imprisonment for one half year, without bail or mainprize. ' 

4. Provided also, and be it enacted. That this Act or anything herein contained, shall Act not to 

not extend or be construed to impeach, defeat, make void, or frustrate any conveyance, a™J'T'^ convey- 
assigmuent of lease, assurance, grant, charge, lease, estate, interest, or limitation of use upon good 
or uses, of in to or out of any lands, tenements, or hereditaments heretofore at any time considerations, 
had or made, or hereafter to be had or made, upon or for good consideration and hon& 
fide, to any person, or persons bodies politic or corporate ; anything before-mentioned to 
the contrary hereof notwithstanding. 

5. And be it further enacted, by the authority aforesaid. That if any person or Lands first 
persons have heretofore sithence the beginning of the Queen's Majesty's reign that now conveyed -vrith 
is, made or, hereafter, shall make any conveyance, gift, grant, demise, charge, limitation ?evocaMon°or 
of use or uses or assurance of in or out of any lands, tenements or hereditaments, alteration, and 
with any clause, provision,, article or condition of revocation, determination- or alteration *"c'' ^old for 
at his or their wiU or pleasure, of such conveyance, assurance, grants, liinitations of uses ^oTconsidOT^ 
or estates of in or out of the said lands, tenements or hereditaments, or of in or. out tion. 

of any part or parcel of them, contained or mentioned in any writing, deed or inden- » 
ture of such assurance, conveyance,, grant or gift j and after such • conveyance, grant, 
gift, demise, charge, limitation of uses or assurance, so made or had, shall or do 
bargain, sell, demise, grant, convey, or charge the same lands, tenements or heredita- 
ments, or any part or parcel thereof, to any person or persons, bodies poUtie and 
corporate, for money or other good consideration paid or given (the said first convey- 
ance, assurance, gift, grant, demise, charge or limitation, not by him or them revoked, 
made void, or altered, according to the power and authority reserved or expressed unto 
him or them, in and by the secret conveyance, assurance, gift or grant), that then the 
said former conveyance, assurance, gift, demise and grant, as touching the said lands, 
tenements, and hereditaments, so after bargained, sold, conveyed, demised or charged 
against the said bargainees. Vendees, lessees, grantees and every of them, then* heirs, 
successors, executors, administrators and assigns, and against all and every person and 
persons which have shall or may lavrfuUy claim anything by, fmm or under them 
or any of them, shall be deemed taken and adjudged to be void, frustrate, and of none 
effect, by virtue and force of this present Act. . 

6. Provided nevertheless, That no lawful mortgage made or to be made land fide, Mortgages 
and without fraud or covin, upon good consideration, shall be impeached or impaired by lawfully made 
force of this Act, but shall stand in the like force and effect as the same should have 

done if this Act had never been had nor made ; anything in this Act to the contrary 
notwithstanding. 

COURT OF CLAIMS. 

5 W. IV. No. 21. An Act for appointing and empowering Commissioners 
to examine and report upon Claims to Grants of Lands under the 
Great Seal of the Colony of New South Wales. [2nd June, 1835.] 

Whereas a certain Act was passed by His Excellency the Governor, with the advice of Preamble. 

the Legislative Council of. New South Wales, in the fourth year of the reign of His 

present Majesty, intituled, " An Act for appomtinff and empowering CommUsionert to 

hear and def ermine upon Claims to Grants of Lands under the Great Seal of the Colony 

of New South Wales" (^) which Act is no longer in full operation, by reason of certain of 

the provisions thereof having been limited to a particular time. And the said Act having 

been found highly beneficial in settling disputed claims to grants of land, it is expedient 

(^) For the distinction between this repealed Act and the repealing Act see the well- 
known case of Cockcroft v. Homey, 9, S.C.K., App. 1. 
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to renew the same, ■with, certain alterations and amendments ! Be it therefore enacted 
by His Exeellenoy the Gt-overnorof New South Wales, with the advice of the'Legislative 
OouncU thereof, that it shall and may be lawful for the Q-ovemorof this Colony to 
issue one or more Commission or Commissions under the Gtreat Seal of this Colony, as 
the same may become necessary, and thereby to nominate and appoint three or more 
persons to be " Commissioners for examining and reporting upon claims to Grants of 
Land within the Colony of New South Wales," and one of the said persons shall be 
appointed by the G-overnor to be President of the said Commission, and the said Com- 
missioners or any two of fJiem, of whom the President shah be one, shall have full 
power and authority to hear, examine, and report upon all applications for grants of 
land under the Great Seal of this Colony, that shall or may be referred to them under 
and by virtue of the provisions of this Act ; and each of the said Commissioners shall, 
before proceeding to act as such, take and subscribe before one of the Judges of the 
Supreme Court the oath set forth iu the Schedule hereunto annexed, marked A, 
and 'the Colonial Secretary shall cause the said oaths so subscribed to be recorded in 
his o&ce. 

2. And be it further enacted, That some fit and proper person shall from time to 
time, as the same may become necessary, be appointed by the said Governor to perform 
the duties of Secretary to the said Commissioners ; and the said Secretary shall,. before 
exercising any of the duties of his office, take and subscribe before one of the Judges of 
the Supreme Court the oath set forth in the Schedule hereunto annexed, marked B and 
the Colonial Secretary shall cause the said oath so subscribed to be recorded in his office. 

3. And be it further enacted. That it shall be lawful for the Governor of the said 
Colony, as often as to His Excellency shall seem fit, to refer the claims' of all persons to 
have grants of land in due form of law executed to them, in virtue and in performance 
of the promise of any Governor for the time being, to the said Commissioners, to the 
end that all such claims may be duly examined and reported upon for the information 
and guidance 'of the Governor : And the said Commissioners, or any two of them, of 
whom the President shall be one, shall proceed to hear, examine, and report thereon, in 
manner hereinafter mentioned : (') Provided always, that nothing herein contained 
shall- authorize the said Commissioners to receive or report upon any claims but such as 
shall be referred to them by the Governor as aforesaid. 

4. And be it further enacted. That in hearing and examining all claims to grants as 
aforesaid, the said Commissioners shall be guided by the real justice and good conscience 
of the case, without regard to legal forms and solemnities, and shall direct themselves 
by the best evidence , that they can procure, or that is laid before them, whether the 
same be such evidence as the law would require in other eases or not ; and in ease they 
or any two of them shall be satisfied that the person or persons claiming such lands, , 
or any part thereof, is or are entitled in equity and good conscience to hold the said 
lands, and to have a grant thereof made and delivered to such person or persons under 
the Great Seal of the said Colony, they the said Commissioners, shall report the 'same, 
and the grounds thereof, to the Governor accordingly ; and shall set forth the situation, 
measurement, and boundaries by which the said lands shall and may be described iu 
every such grant : Provided however that nothing ierein contained shall be held to 
oblige the Governor to make and deliver any such grant as aforesaid, unless His 
Excellency shall deem proper so to do. 

5. And be it further enacted. That the meetings of the said Commissioners' shall be' 
holden at such place as the said Governor shall from time to time appoint, and the said 
Commissioners shall proceed with all due -despatch to investigate and report upon the 
claims referred. 

6. And be it further enacted, That "it shall and may be lawful for the said Commis- 
sioners upon receiving any such claim for report as aforesaid, to appoint' a day by notice 
in the G-overnme^t Gazette for hearing such claim, and to issue summonses requiring 
all such persons as shall therein be named to appear before the said Coinmissioners at 
the day and time therein appointed, to give evidence as to all matters and things known 
to any such person respecting any claim as aforesaid, and to produce in evidence all 
deeds, instruments, or writings in the possession or control of any such persons which 
they might by law be required and ' compelled to give evidence of, or to produce in 
evidence, in any cause respecting the like matters depending in the Supreme Court of 
this Colony, in so far as the evidence of such persons, and the production gf sudh deeds, 
instruments, and writings, shall be necessary for the due investigation of any such claim 
as aforesaid, depending before the said Commissioners ; and that all such evidence shall 

(°) In all grants issued in accordance with the reports of the Commissioners, it would 
appear that the reservation originated by Governor Darling's Proclamation has been 
introduced. That proviso is iu the following terms : " Provided also, that the lawful 
rights of all parties, other than the grantee hereofi in the land hereby granted shikll 
enure and be harmless — ^anything herein to the contrary, notwithstanding." As to 
effect of this proviso, see case last cited. 
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be taken do^vm in -writing, in the presence of the witnesses respectively giving the same, 
and shall at the time be signed by them, or in case of their refusing; or being unable 
to sign, by the Secretary to the said Commissioners j and that all such evidence shall be 
given on oath, -which oath it shall and may be lawful for the said Commissioners to 
administer to every person appearing before them to^ve evidence ; and that any person 
taking a false oath in any case wherein an oath is required to be taken by this Act shall 
be deemed guUty of -wilftd and corrupt perjury, and being thereof dvdy convicted shall 
be liable to such pains and penalties as by any laws now in force any person convicted 
of wilful and corrupt perjury is subject and hable to. 

7. And be it further enacted. That whenever any person who being duly summoned Witnesses not 
to give evidence before the said Commissioners as aforesaid, his or her reasonable appearing, or 
expenses having been paid or tendered, and not having any la-wful impediment allowed evide^M. ^ " 
by the said Commissioners, shall fail to appear at the time and place specified in. such 
summons, or after appearing shall refuse to be sworn or to answer any la-wful question, 

or to produce any deed, instrument, or -writing which he or she may lawfully be required 
to produce, or without leave obtained from the said Commissioners shall -wilfully -with- 
draw from further examination, then and in every - such case the said Coinmissioners 
shall cause such default, or refusal, or vrilful withdrawing, to be certified in writing j 
and thereupon it shall and may be lawful for the person at whose instance, or on whose 
behalf such summons as aforesaid was issued, to take out the process of the Supreme 
Court for summoning such last-mentioned person to appear before the said Court at 
the time therein specified, summarily to show cause why he or she should not be 
attached, fined, or imprisoned, for such default, Tefusal, or wilful -withdrawing as afore- 
said ; and if such person, having such last-mentioned summons duly served upon him or 
her, shall at the time therein specified, fail to show cause for his or her "Said default, 
refusal, or -withdrawing, to the satisfaction of such ^Court, it shall and may be lawful 
for such Court, on proof, by the return of the officers serving the same, or by affidavit 
of the due service of the said summons to give evidence, and of the said summons to 
show cause, and on production of a copy of the said certificate under the hand of the ' 
Secretary of the said Commissioners, to grant a warrant to apprehend the person so 
failing to show cause, and to commit him or her to prison, and there to remain -without 
bail, until he or she shall submit to be sworn, and to answer all such questions, and to 
produce all such deeds, instruments! or vrritings a3„ aforesaid, in so far as shall la-wf uUy 
be required of him or her, and further to set such fine upon such person as the Court 
shall think meet ; and unless the same shall be forthwith paid, to grant process for levy- 
ing the amount thereof upon the property of such person j and every such fine, or the 
amount thereof which shall be levied, shEull forth-with be paid to the Chief Clerk of the 
said Court, and the said Chief Clerk shall forth-with, out of the amount of such fine, 
pay to the person at whose instance the sentence imposing^ the fine was obtained, the 
expenses incurred in summoning the person fined, and in obtaimng such sentence, as 
taxed by the said Chief Clerk, and shall account for and pay over the residue of such 
fine, in like manner as he is by law required and directed to account for and pay over 
fees or fines received by TiJTn as Chief Clerk of such Court. 

8. And be it further enacted, That all mortgages and judgments which would have Effect of mort- 
bound the said lands, or 'any part of them, in case grants thereof had been given under ^^A*"*? J"^S- 
the G-reat Seal of the Colony before such mortgages or judgments were made or given, ^^^i P^™j_ 
shall have the same force and effect -with respect to such lands, after grants thereof shall 

have been made and delivered in pursuance of the provisions of this Act, as if the same 
had been made and delivered previous to the dates of such mortgages or judgments as 
aforesaid, any law to the contrary in anywise not-withstanding, j 

9. And be it further enacted. That the said Commissioners shall and may receive for The siim of three 
their own use, for every final report made by them in manner and form aforesaid, upon gxiineas to be 
any claim or claims to a grant of land, the sum of three guineas ; and that the Secretary ^^^' ®*° 

to the said Commissioners shall and may receive for his services for every case referred 
to such Commissioners the sum of one pound ; which said sunxs, respectively, it shall and 
maybe lawful for His Excellency the Q-overnor to order and direct by warrant under 
his hand to be paid from and out of the Public Treasury of the said Colony, and the 
same shall be the whole of the remuneration of the said Commissioners and Secretary, 
and every of them respectively, for and in respect of their said offices.* 

10. And be it further enacted. That there shall be paid to the Secretary of the said -pees to be taken 
Commissioners by every person making a claim to a grant of land which shall he referred by Secretary to 
by the G-overnor to the said Commissioners for examination as hereinbefore is provided, CommissiQners 
the several fees specified in the Schedule hereunto annexed, marked 0, and the said 

Secretary shall duly account for the fees so paid to him as aforesaid, and shall pay the 
same into the hands of the . Colonial Treasurer on the last day of every month, to be 
appropriated to the pubhc uses of the said Colony and in support of the Q-overnmeiit 
thereof : Provided always, and be it further enacted, That it shall and may be lAwful 



* Section 9 repealed by 18 Vie. No. 11, which substitutes other fees. 
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for the said CommisBioners, or any two of them, of whom the President shall be one, to 
admit any poor person to appear and prosecute his claim as aforesaid ■without the pay- 
ment of any fees, if it shall appear to the said Commissioners that sueh person is poor 
Repeal of 4 Gul. ^^^ ^°^ ^ ^ condition to pay the same. 

IV No. 9, 11. And be it further enacted, S'at from and after the passing of this Act, the said 

except as to recited Act of the GToyemor and Council, passed in the fourth year of the reign of his 

tUnCT actually Present Majesty, shall be and the same is hereby repealed, Bairing and excepting as to all 

commenced. matters and things actually Commenced, and stm pending and undetermined, all which 

said matters and things shall and may be done, performed, determined, and completed 

under the said recited Act in like manner as if the same had continued in full force and 

operation. ' 

SCHEDULE C. 
Pees to be received by the Secretary to the Commissioners. 

£ s. d. 
For every summons for witnesses, each summons containing four names, by 

the party requiring the same ... ... ... ... ... ... 026 

Eor every witness examined, or document or voucher produced in evidence, 

by the party on whose behalf examined or produced ... 010 

For taking down the examination of any witness ... ... 010 

For every one hundred words after the first hundred additional ... ... 10 

For every certiiicate granted by Commissioners, of default, refusal to answer,^ 

or wilful withdrawing of any witness ... ... ... 100 

For every final report, to be paid by the party or parties in whose favour , 

report made (*) ... ... ... ... ... ... 2 
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(See Equity Practice.) 
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54 Geo. Ill c. 15. An Act for the more easy recoveiy of Debts in His 
Majesty's Colony of New South Wales. [6th December, 1813.] 

4. And be it fui'ther enacted, That, from and after the said 25th day of June, 1814, . 
Lands &c. in the houses, lands, and other hereditaments and real estates, situate or being within the 
plantation liable said Colony of New South Wales or its dependencies, belonging to any person indebted, 
to satisfy debts. ^^]\ j^g ]iable to and chargeable with all just debts, duties, and demands of what nature 
or kind soever, owing by any such person to His Majesty or any of his subjefcts, and 
shall and may be assets for the satisfaction thereof, in like manner as real estates are by 
the law of England Uable to the satisfaction , of debts due by bond or other speciaUty, 
and shall be subject to the hke remedies, proceeding, and process, in any court of law or 
equity in the said Colony of New South Wales or its dependencies, for seizing, extend- 
ing, selling or disposing of any such houses, lands and other hereditaments and real 
estates, towards the satisfaction of such debts, duties, and demands, and in hke manner 
as personal estates in the said Colony are seized, extended, sold, or disposed of, for the 
satisfaction of debts. ('") 

(*) Fees increased b^ 6 Vic. No. 11 and 18 Vic. No. 11. 

('") In 1849 W. died having duly executed a will whereby he devised, subject to the 
payment of his debts, all his realty to his four cliildren, directing that "these four 
children, together with their mother, will possess the 30-acre farm for their own abso- 
lute use. My wife shall live on the farm as long as she is alive, and she can never let, 
sell, or mortgage the property ; my children can equally divide it among themselves 
after the' death of their mother, and when the youngest is twenty years of age or 
married;" and lie appointed S. and his widow liis executors. The will was never 
proved, but shortly after his death (in 1850), his executors sold, for the purpose of 
paying his debts, 10 acres out of the 30, which 10 acres, after being several times sold 
to successive purchasers with the consent of the executors, were at last, with the like 
consent, purchased by E.. No conveyance was executed to R. of the 30 acres, or to any 
of the successive pm-ohasers of the 10 acres, but they had all remained in quiet posses- 
sion from the time of their several pvu-chases. The eldest son on coming of age brought 
an action of ejectment against E.., who thereupon filed his bill, praying an injunction to 
stay the action, and for a conveyance of the 30 acres and 10 acres to him. Held, that R. 
was entitled to a legal conveyance, both of the 30 acres and the 10 acres. Seld also, 
that the sale by the executors, though acting as execxitors de son tort of the 10 acres, 
was a good and effectual sale by them under the circumstances. JECeld also, following 
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11 G. IV & 1 "W. IV c. 47. (*) An Act for consolidating and amending 
the La-ws for facilitating the Payment of Debts out of Ileal Estate. 
[16th July, 1830.] 

Wheeeas an Act was passed in tte third and fourth, years of King William and Queen 3 & 4 W. and M. 
Mary, intituled, " An Act for the relief of Creditors against franivlerti Devises," which "■ ^*- 
was made perpetual by an Act passed in the sixth and seventh years of King William 6 & 7 W. Ill o. 14. 
the Third, intituled, "An Act for contimiing several Laws therein mentioned" and whereas 
an Act was passed hy the Parliament of Ireland in the fourth year of Queen Anne, * Anne c. 5 (1). 
intituled, "An Act for relief of Creditors. against frandnlent Devises" and whereas an 
Act was passed in the forty-seventh year of His late Majesty King Q-eorge the Third, ^^ ^' m <^- ^*- 
intituled, "An Act for more effectually securing the Payment of Debts of Traders : " and , 
whereas it is expedient that the provisions of the said recited Acts should be enlarged, 
and that the said recited Acts should be repealed in order that all the provisions relating 
to this matter should be consohdated in one Act : Be it therefore enacted by the King's 
Most Excellent Majesty, by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, and by the authority of 
the same, That the said several recited Acts shall be and the same are hereby repealed, Recited Acta re- 
but so as not to afBect any of the provisions and remedies of the said Acts, or any of them, pealed. 
to the benefit of wjiich any persons are entitled, as against any estate or interest in any 
lands, tenements, hereditaments, or other real estate, of any person or persons who died 
before the passing of this Aot. 

2. And whereas it is not reasonable or just that by the practice or contrivance of any For remedying 
debtors their creditors should be defrauded of their just debts, and nevertheless it hath ^"^^ erStora 
often so happened that where several persons having by bonds, covenants, or other j,y ^jg, 
specialties- bound themselves and their heirs, and have afterwards died seised in fee 

simple of and in manors, messuages, lands, tenements, and hereditaments, or had power 
or authority to dispose of or charge the same by their wills or testaments, have, to the 
defrauding of such their creditors, by their vrills or testaments, devised the same or dis- 
posed thereof in such manner as such creditors have lost their said debts ; for remedying 
of which, and for the maintenance of just and upright dealing, be it therefore further 
enacted. That all wills and testamentary limitations, dispositions, or appointments, already 
made by persons now in being, or hereafter to be made by any person or persons whom- 
soever, of or concerning any manors, messuages, lands, tenements, or hereditaments, or - 
• any rent, profit, term, or charge out of the same, whereof any person or persons, at the 
time of his, her, or their decease, shall be seised in fee simple, in possession, reversion, or 
remainder, or have power to dispose of the same by his, her, or their last wills or testa- 
ments, shall be deemed or taken (only as against such person or persons, bodies pohtio 
or corporate, and his and their heirs, successors, executors, administrators, and assigns, 
and every of them, with whom the person or persons making any such wills or testa- 
ments, limitations, "dispositions, or appointments shall have entered into any bond, covenant, 
or other specialty binding his, her, or their heirs) to be fraudulent, and clearly, absolutely, 
and utterly, void, frustrate, and of none effect; any pretence, color, feigned or pre- 
sumed consideration, or any other matter or thing to the contrary notwithstanding. 

3. And, for, the means that such' creditors may be enabled to recover upon such bonds. Enabling credit- 
covenants, and other specialties, be it further enacted. That in the cases before mentioned „pon°bond™'&o. 

Sullen and A' Beckett (see infra), that though the Imperial Act for the more easy 
recovery of debts in New South Wales, 54 G-. III. o. 15, renders real estates in this 
Colony hable for debts of every kind, the creditor must proceed in respect to the real 
estate as he would in respect of the personal estate, but in both instances against the 
person in whom the property is vested. Seld, that as in this case the person entitled 
to the real estate was made defendant, he was bound to effectuate the sale of the 10 acres 
by the executors. The Court never sets aside bond fide sales or contracts which would 
be admitted to be valid if made under decree, merely because such sanction has not been 
obtained to a just administration. See Sose v. Woodland and others. — 6, S.C.E.., Eq., 
p. 50. As to obligation of real estate to pay debts of testator under 54 Gr. III. c. 15, see 
M'Zean v. Dight, 5, S.C.B., p. 95 ; and Sullen v. A^ Beckett, 1 Moore's P.O.C, N.S., 
223, in which case it was held that the object of the Statute was to render real estates in 
New South Wales liable for simple contract debts, as land is hable in England for bond 
and speciahty debts ; but that a creditor is bound to proceed in respect of the real estate 
against the person in whom the property is vested. Stephen, O.J., delivering the judg- 
ment of the Court in Maclean v. Dight, 5, S.C.R., p. 95.; said that, " Every devise is by 
the combined effect of the several statutes (sc. 3 and 4 Wm. and M. c. 14, 54 &eo. III. 
c. 15, and 1 Wm. IV. e. 47) void against the testator's .unpaid creditors of every degree, 
and therefore the land remains (or becomes) vested in the heir for their benefit." 
(•) Adopted by 5 W. IV No. 8. , 
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every Bucli creditor' shall aud may have and maintain Lis, her, and their action and aotions 
of debt or covenant upon the said bonds, covenants, and specialties against the heir and 
heirs at law of such obligor or obligors, covenantor or covenantors, and such devisee and 
devisees, or the devisee or devisees of such first-mentioned devisee or devisees jointly, by 
virtue of this Act ; and such devisee and devisees shall be liable 'and chargeable for a 
false plea by him or them pleaded, in the same manner as any heir should have been for 
any false ^plea by him pleaded^ or for not confessing the lands or tenements to liJTn ■ 
descended. 

4. And be it further enacted. That if in any case there shall not be any heir at law 
against whom jointly with the devisee or devisees a remedy is hereby given, in every 
such case every creditor to whom by this Act relief is so given shall and ma,y_ have and 
maintain his, her, and their action and actions of debt or covenant, as the case may be, 
against such devisee or devisees solely j and such devisee or devisees shall be liable for 
false plea as. aforesaid. 

5. Provided always and be it further enacted, That where there ha,th been or shall be 
any Kmitation or appointment, devise, or" disposition, of or concerning any manors, mes- 
suages, lands, tenements, or hereditaments, for the raising or payment of any real and 
just debt or debts, or any portion or portions, sum or sums of money, for any child or ■ 
chEdren of any person, according to or in pursuance of any marriage contract or agreement 
in writing bon&fide made before such marriage, the same and every of them shall be in 
full force, aud the same manors, messuages, lands, tenements, or hereditaments shall 
and may be holden and enjoyed by every such person or persons, his, her, and their heirs, 
executors, administrators, and assigns, for whom the said limitation, appointment, devise, 
or disposition was made, and by his, her, and their trustee or trustees, his, her, and their 
heirs, executors, administrators, and assigns, for such estate or interest as shall be so 
limited or appointed, devised, or disposed, until such debt or debts, portion or portions,, 
shall be raised, paid, and satisfied, anything in this Act contained to the contrary notwith- 
standing. 

6. And be it further enacted, That in all cases where any heir at law shall be liable to 
pay the debts or perform the covenants of his ancestors, in regard of any lands, tene- 
ments, or hereditaments descended to him, and shall sell, ahen, or inake over the same,. 

tote before action before any action brought or process sued out against bin, such heir at law shall be 
brought. answerable for such debt or debts, or covenants, in an'action or actions of debt or coven- 

ant, to the value of the said landfe so by him sold, aUened, or niade over, in which cases all. 
creditors shall be preferred as in actions against executors and administrators ; and such 
execution shall be taken out upon any judgment or judgments so obtained against such 
* heir, to the value of the said land, as if the same were his own'~proper debt or debts ; 
saving that the lands, tenements, and hereditaments, "bond fide aHened before the action 
brought, shall not be liable to such execution. 
Where an action V. Provided always and be it further enacted, That Trhere any action of debt or cove- 
brwSit against "'''°'' ^P°° ^"7 specialty is brought against the heir, he -may plead riens per descent at 
the Mr ^ may tl^B time of the original writ brought or tlje bill filed against him, anything herein oon- 
^lead riens per tained to the" contrary notwithstanding ; aud the plaintiff in such action may reply that 
he had lands,*tenements, or hereditaments from his ancestor before the original writ 
brought or bill filed ; and if upon the issue joined thereupon, it be found for. the plaintiS, 
the jury shall inquire of the value of the lands, tenements, or hereditainents so descended, 
and thereupon judgment shall be given and execution shall be awarded as aforesaid ; but 
if judgment be given against such heir by confession of the action, without confessiag 
the assets descended, or upon demurrer or nihil dicit, it shall be for the debt and damage, 
without any writ to inquire of the lands, tenements. Or hereditalments so descended. 

8. Provided always and be it further enacted. That all and every the devisee and 
devisees made liable by this Act, shall be liable and chargeable in the same manner as 
the heir at law by force of this Act, notwithstanding the lands, tenements, and here- 
ditaments to Mm or them devised shaE be aliened before the action brought. 

9. And be it further enacted, That from aud after the passing of this Act, where any 
Bhall be assets to person being, at the time of his death, a trader, within the true iijtent and meaning of 
in Courts o/"^^ ^^^ laws relating to bankrupts, shall die seised of or entitled to any estate or iiiterest in 
Equity.- lands, tenements, or hereditaments, or other real estate, which he shall not by his last will 

have charged with or devised subject to or for the payment of his debts, and which 
would be assets for the payment of his debts due on any specialty in which the heirs 
were boimd, the same shall be assets to be administered in Courts of Equity for thS pay- 
ment of aU the just debts of such person, as well debts due on simple contract as on 
spfecialty f^and that the heir or heirs at law, devisee or devisees of such debtor, and the 
devisee or devisees of such first-mentionad devisee or devisees, shall be Kable to all the 
same suits in equity, at the suit of any of the creditors of such debtor, whether creditors 
by simple contract or by specialty, as they are liable to at the suit of creditors, by spe- 
Creditors by oialty in which the heirs were bound: Provided always, that in the administration of 
paid first assets by Courts of Equity, under and by virtue of this provision, all creditors by spe-' 

, oialty, in which the heirs are bound, shall be paid the full anabnnt of the debts due to 
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them, before any of the creditors by simple contract or by specialty, in which the heiJS 
are not bound, shall be paid any part of their demands. 

10. And be it further enacted, That from and after the passing of this Act, where any Parol shall not 
action, svdt, or other proceeding- for the payment of debts, or any other purpose, shall be aldnst infants 
commenced or prosecuted by or against any infant under the a^e of twenty -one years, 

either alone or together with any other person or persons, the parol shall not demur, but 
such action, suit, or other proceeding shall be prosecuted and ^carried on in the same 
manner and as effectually as any action or suit could before the passing of this Act be . 
carried on or prpseonted by or against any infant, where, according to law, the parol did 
not demur. 

11. And be it further enacted. That where any suit hath been or shall be instituted in Infanta tp make 
any Court of Equity, for the payment of any debts of any person or persons deceased, to under^order of 
which their heir or heirs, devisee or devisees, may be subject or Kable, and such Court of the Court. 
Equity shall decree the estates liable to such debts, or any of them, to be sold for satis- 
faction of such debt or debts, and by reason of the infancy of any such heir or heirs, ' 
devisee or devisees, an immediate conveyance thereof cannot, as the law at present stands, 

be compelled, in every such case such Court shall direct, and if necessary compel, su-ch 
infant or infants to convey such estates so to be sold (by all proper assurances in the_ 
law) to the purchaser or purchasers thereof, and in such manner as the said Court shall 
think proper and direct ; and every such infant shsdl make such conveyance accordingly ; 
and every such conveyance shall ^e as valid 'and effectual to all intents and purposes as 
if such person or persons, being an infant or infants, was or were at the time of execu- 
ting the same of the full age of twenty-one years. 

12. And be it further enacted. That where any lands, tenements, or hereditaments hath Persons having a 
been or shall be devised in settlement by any person or persons whose estate imder this (Jonvev^the fee^^ 
Act, or by law, or by his or their will or wUls, shall be liable to the payment of any of his if the estate is 
or their debts, and by such deidse shall be vested in any person or persons for life or ordered to be 
other limited interest, with any remainder, limitation, or gift over, which may not be ^°''^- 

vested, or may be vested in some person or persons from whom a conveyance or other 
assurance of the same cannot be obtained, or by way of executory devise, and a decree 
shall be made for the sale thereof for the payment of such debts or any of them, it shall 
be lawful for the Court by whom such decree shall be made to direct any such tenant 
for life, or other person having a hmited interest, or the first executory devisee thereof, to 
convey, release, assign, surrender, or otherwise assure the fee simple or other the whole 
interest or interests so to be sold to the purchaser or purchasers, or in such manner as 
the said Court shall think proper ; and evej-y such conveyance, release, surrender, assign- . 
ment, or other assurance shall be as effectual as if the person who shall make and execute 
the sam£ were seised or possessed of the fee simple or other whole estate so to be sold. 

13. And be it further enacted. That nothing in this Act shall extend, or be deemed or ?°f*oo J?''^ wr 
construed to extend, to repeal or alter an Act made by the ParHament of Ireland in the y^^^^ to debts 
thirty -third yeai- of the reign of King G-eorge the First, intituled, " An Act for the tetter due to bankera. 
securing the payment of BanJcer^ Notes and for providing a more effectual remedy for ' 

the Security and payment of the Debts due hy SanJcers." 

21 Vic. No. 6. An Act for further facilitating the.payment of Debts out 
of Real Estate. [31st May, 1858.] 

Wkbebas it is expedient to extend the provisions contained in the eleventh and twelfth Preamble. 

sections of the,Imperial Act 11 Geo. IV and 1 Wm. IV c. 47 adopted and applied to 

this Colony by the Act of Council 5 "Wm. IV No. 8 in like manner as the same have been 

extended ia England by the Imperial Acts 2 and 3 Vic. c. 60 and 11 and 12 Vici c. 87, — 

Be it therefore, &c., &c. : — ' 

1. The said sections shall extend and the same are hereby extended to authorize Courts of Equity 
Courts of Equity to direct mortgages as well as sales to be made of the estates of such ™j'^t'i^ort^„e3 
infant heirs or devisees as are referred to in the said eleventh section of the said Act, and ^a well aa sfies. 
also of lands, tenements, or hereditaments devised in settlement as mentioned in the said 

twelfth section, and to authorize such sales and mortgages to be made, in cases where the 
tenant for Uf e, or other person having a limited interest, or the first executory devisee, as 
referred to in the said Act, is an infant. 

2. When any such sale or mortgage shall be made, the surplus (if any) of the money Surplus of money 
raised by -such sale or mortgage which shall remain after answering the purposes ^o"^ ^jfj^''^ Ster*"^ 
wliich the same shall have been raised, and defraying aU legal costs and expenses, shall be aefraymg ex- 
considered in all respects of the same nature, and descend or devolve in the same peuaes to des- 

■ manner, as the estate or the lands, tenements, or hereditaments so sold or mortgaged, and oend or devolve 
shall belong to the same persons, be sutject to the same limitations and provisions, and ^ ® ^^^ ^• 
be applicable to the same purposes as such estate, or such lands, tenements, or bpredita- 
ments would have belonged and been subject and applicable to, in case no such sale or 
mortgage had been made. 
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Provisions ex- 3. Ju cases in other respects falling within the said hereinbefore recited provisions of 

&o'"'of deceS *'^° ^^^'^ ^''^' ^^^ ^^'"^ twelfth section thereof shall extend, and is hereby extended to any 
debtor in oer- case in which any lands, tenements, or hereditaments of any deceased person shall by 
tain cases. descent, or otherwise than by devise, be vested in the heir or co-heirs of such person, sub- 

ject to an executory devise over in favour of a person or persons not existing or hot 
ascertained : And in any such case it shaU 'be lawful for the Court by whom any 
decree shall be made as mentioned in the said Act, to direct such heir or co-heirs, 
altho.ugh an infant or infants, to convey, release, assign, surrender, or otherwise assure the 
fee simple or other the whole interest to be sold to the purchaser or purchasers, or as 
such Court shall think proper : And every such conveyance, release, assignment, surrender, 
or other assurance shall be as effectual as if the heir or co-heirs maldng and executing the 
same, was or were seised Or possessed of the fee simple or other whols interest and estate 
BO to be sold, and, if an infant or infants, was or were of full age. 



Preamble. 

9 Geo. IV c. 83, 

see. 12. 



Vic. No. 4. 
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DECEASED PERSONS' ESTATES. 

11 Yic. No. 24. An Act for tlie better preservation and management of 
the Estates of Deceased Persons in certaia cases. [1st OctoBer, 1847.] 

Wheeeas by an Act of Parliament, passed in the ninth year of the reign of His late 
Majesty King George the Fourth, intituled, " An Act to provide for the Administration 
of Justice in New South Wales and, Van Diemen's Land, and for the more effectual 
Government thereof, and for other purposes relating thereto," it was amongst other 
things enacted, "that in all cases where the executor or executors of any will, upon being 
duly cited, shall refuse or neglect to take out probate, or where the next of kin shall be 
absent, and the effects of the deceased shaU appear to the Supreme Court to be exposed 
and liable to waste, it shall be lawful for the said Court to authorize and empower the 
Registrar, or other ministerial officer of the said Court, to collect such effects, and hold or 
deposit or invest the same, in such manner and place, or upon such security, and subject 
to such orders and directions as shall be made, either as appUoable in all such cases, or 
specially in any case, by the said Court in respect of the custody, control, or disposal 
thereof : " And whereas by an Act of the Q-overnor and Council of New South Wales, 
passed in the first year of the reign' of Her present Majesty, intituled, " An Act for the 
investment of moneys belonging to Intestate JSstates, hy the Supreme Court in the New 
South Wales Savings Sank at Sydney" provision is made for the investment of moneys 
belonging to estates of persons dying intestate, under the control of the Supreme Court of 
New South Wales, in the said Bank, and for the withdrawal thereof : And whereas it is 
expedient to extend the power of collecting, managing, and administering the es1»tes of 
deceased persons, in cases where there shall not be any person empowered to collect, 
administer, or manage the same, and otherwise to regulate the powers and duties of the Judges 
of the said Supreme Court and of the officer appointed to collect the said estates ; Beit 
therefore enacted by His Excellency the Q-overnor of New South Wales, with the advice 
and consent of the Legislative Council thereof. That any officer appointed or to be 
appointed hereafter by the said Supreme Court to collect the estates of. deceased persons, 
under the provisions of the said Act of Parliament, shall, in respect ofhi« said office, be 
' styled " Curator of Intestate Estates," and shall perform the duties, and have the powers 
and rights, and be subject to the liabilities hereinafter expressed, declared, and contained j 
and such officer shall from time to time procure and give security by bond or recog- 
nizance to Her Majesty the Queen and her Successors, in the sum of two thousand 
pounds, by himself and such sureties as Her said Majesty or Her Successors may think fit, 
conditioned for the collection and due payment of and accounting for aU moneys which 
shall come to his hands by virtue of his office of Curator of Intestate Estates : Provided 
always, that no surety for such officer shall fee liable beyond the separsite amount in 
which he may have bound himself, and also thafevery such surety may withdraw from 
any further, liabihty for the future under any such bond or recognizance, by gilang to 
Her Majesty's Attorney General for New South Wales three months' notice in writing 
of his intended withdrawal, without prejudice nevertheless to his liability for any pre- 
vious breach of the condition of such bond or recognizance. 

2. And be it enacted. That the Curator of Intestate Estates shall, from time to time, so 
soon as conveniently may be after receiving information, on oath, of the death, of any 
person leaving any personal estate liable to be coUeoted by him, apply to the said Court, 
or one of the Judges thereof, for an order authorizing him to ooUeet, manage, and admin- 
ister such estate ; and the said Court or Judge shall, if satisfied that the ease is within the 
provisions of the said Act of Parliament, or of -this Act, make such order ; which order, 
when made, shall give to the Curator of Intestate Estates the same power over the per- 
sonal estate of the deceased person, except as hereby enacted, as he woxtld have had if 
letters of administration of such personal estate had been granted to the said officer, sub- 
ject nevertheless to any order or orders which may from time to time be made by the 
e%id Court, or one of the Judges thereof, on petition as hereinafter mentioned, touching 
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the said estate, or tlie collection, management, or administration thereof : Provided never- Order to collect, 
theless that an order to collect, manage, and administer any estate shall not, either before j "■ ' g°t}^ 
or after the same shall be made, prevent the proving of any •mil, or the obtaining of any subsequent 
letters of administration to the personal estate of any person dying intestate, or limit or proving of a 
afEect the powers or duties of any executor or administrator of the same estate. ™''' *"■ 

3. And be it enacted. That after an order to coUeot, manage, and administer the estates ¥°^^ °' prooeed- 
of deceased persons shsdl have been made, all disputes and matters touching the coUec- ™ff ""^^'t'"'* 
tion, management, or administration of the same, within the provisions of the said Act of 
Parliament or of this Act, and all claims and demands thereon, except as hereinafter pro- 
vided, shall be decided by the said Supreme Court or one of the Judges thereof, on 

petition, in like manner as if the matter w^re in the equitable jurisdiction of the said 
Court ; and the Judges of the said Court shall from time to time make such general rules 
and orders touching such petitions, and the proceedings thereon, as to them shall seem 
expedient ; and all petitions and orders presented and made under the provisions of the 
said Act of Parhament or of this Act, and all affidavits used in aupport of or in opposi- 
tion to such petitions, or otherwise -relating to the estates of such deceased persons as 
aforesaid, and all accounts of the oolleotion of intestates' estates, passed or to be passed, 
shaU be filed in such office of the Supreme Court as the said Judges shall from time to 
time direct : Provided nevertheless, that if the said Supreme Court, or the Judge to 
"whom any petition shall be presented touching the matters aforesaid, shall think it 
desirable that the matter in question should not be decided on petition, the said Court or 
Judge shah-order such proceedings to be instituted at law or in equity as shall be con- 
sidered proper for the decision thereof. 

4. And be it enacted. That aU orders which shall be made by the said Court, or a Enforcing 
Judge thereof, shall be enforced by the same process as the hke orders would be enforced orders. 
by, if they were madehy the said Supreme Court in its equitable jurisdiotion j and that 

all affidavits made in respect of the collection, management, or administration of the 
estates of deceased persons, under the provisions of the said Act of Parhament or of this 
Act, or relating thereto, or to any proceedings at law or in equity, under the provisions 
of this Act, or relating thereto, may be sworn before a Commissioner of the Supreme 
Court for teking Affidavits, or (in pbces beyond the County of Cumberland) before any 
Justice of the Peace, who is hereby empowered to administer the same, anything in an 
Act passed in the ninth year of Her Majesty's reign, intituled, "An Act for the more Vic. No. 9. 
effectual abolition of Oaths and Afp/rmations. taJcen and made in various Departments of 
the Oovernment of New South Wales, and to substitute Declarations in lieu thereof, and 
for the suppression of voluntary/ and esctra-j'udicial Oaths and Affidavits," to the con- 
trary notwithstanding. * 

5. And be it enacted, That the Curator of Intestate Estates shall apply for an order to col- Persons dying 
lect, manage, and administer_the estate of any deceased person, and the said Court or Judge beyond the 
thereof shall have authority to make such order, whenever such person shall have died the CoS'"' 
beyond the jurisdiction of the said Court, but leaving personal property within the juris- 
diction thereof, which would be held to be vrithin the provisions of the said Act of Par- 
hament, or of this Act, if such person had died within the jurisdiction of the said Court. " 

6. And be it enacted. That when any person shall have died, having made a will, and Caaea where no 
named executors or an executor thereof, bequeathing personal property within the juris- Probate within 
diction of the said Courts and probate thereof or letters of administration with the will °'* P'°°t''* 
annexed, shall not have been obtained within six calendar months after the death of the 

testator, the Curator of Intestate Estates, upon information on^oath being given to him of the 
said facts, shall cite the executors named in the said will to come in and prove the same, or 
show cause within fourteen days after such citation why an order should not be made 
for the said officer to collect, manage, and administer the said estate j and such citation 
shaU be by notice under the hand of the Curator of Intestate Estates, which notice shall 
(with respect to such of the said executors as shall have a place of residence within this 
Colony known to the said Curator), be served personally, or by delivery at such residence ; 
and (with respect to such of them as may be out of the Colony, or have no known place 
of residence within it) shall be tvdce inserted in the G-overnment Gazette ; and if at the 
expiration of the said fourteen days, the said will shall not be proved, or cause shown to 
the satisfaction of the said Court or a Judge thereof why the order should not be made, 
such order shah upon the petition of the said officer be made accordingly. (*) 

1. And be it enacted. That when any person shall have died intestate (or if he shall The like where 
have made a will, vpithout naming any executor thereof), leaving personal property within "° executor 
the jurisdiction of the said Supreme Court, and letters of administration shall not have ™^e. " "° "' 
been obtained within three calendar months after the death of such deceased person, the 
Ciirator of Intestate Estates, upon information on oath being given to him of the said 
facts, shah cite in manner aforesaid the widow and next of kin who may be entitled to 
administer, to apply for and obtain letters of administration, or show cause within one 
calendar month after such citation why an order should not be made for the said officer 
to collect, manage, and administer the said estate ; and if at the expiration of the said one 

(*) See 15 Vic. No. 8, post. ' ^ ' 
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calendar month, letters of administration shall not have been obtained, or cause shown to 
the Court, or a Judge thereof, why such order should not be made, such order, upon the 
petition of the said officer, shall be made. 

8. And be it enacted. That in all proceedings under the said Act of Parliament or 
imder this Act, and in all proceedings at law or in equity, the said officer shall' sue and 
be sued by his name, with the addition of the words " Curator of Intestate Estates," and 
it shall not be necessary for him, or the person or persons suing hi m , to state or prove his 
general authority to collect, manage, and administer the estates of the deceased persons 
leaving property within the provisions of the said Act of Parliament, or of this Act, but 
merely -the order made on the petition of the said Curator for such purposes, in the 
Bpeciflo estate to which the proceeding may relate ; and whenever the office of " Curator 
of Intestate Estates" shall, become vacant, by the death or removal of the officer 
appointed for the time being to collect, manage, and administer the estates of deceased 
persons, and another officer shall be appointed to that office during the pendency of any 
petition, action, suit, or other proceeding such petition, action, suit, or proceeding shaU not' 
abate or become defective, but the petition, action, suit, or other proceeding shaU be 
continued by or against the officer newly appointed; and his name be used in all future 
proceedings in lieu of the name of the officer so deceased or removed. 

9. And be it enacted, That the Curator of Intestate Estates shaU mate, or cause to be 
made, an inventory or list of aU the personal estate of the persons whose estates he shall 
have been ordered to collect, manage, and administer, and shaU retain the same in his 
office, and shall keep an account of all his receipts, payments, and dealings in every such 
estate, and shall retaia all letters received, and copies of all letters written by him, and all 
deeds, papers, and writings of and relating to such estates, and shall permit all persons to 
inspect and take copies of the same, and of ■ all proceedings relating thereto, at all 
reasonable hours, or shall furnish office copies thereof on payment of the fees mentioned " 
in the schedule-hereto annexed, and shaU convert into money all such personal estate as 
shaU not consist of money, unless order be made to the contrary by the said Court or a 
Judge thereof. 

10. And be it enacted. That the Curator of Intestate Estates shall, at such times as he 
shall think fit, cause advertisements to be inserted in the New South Wales Goverrnnent 
Oazette, and such other public papers as he shall deem expedient, calKng upon the 
creditors of the persons whose estates he shall have been ordered to collect, manage, and 
administer, to come m and prove their debts before himj and the said Curator of Intestate' 
Estates shall allow any claim which may be made before him, if the same shall amount 
to the sum of twenty pounds or upwards, upon the like proof as would be required by 
the Master in Equity for proof of a claim made before him, upon a reference to take an 
account of debts in a suit instituted by a creditor on behalf of himself and others, 

•against an executor or administrator ; and shall allow any claim not amounting to the 
sum of twenty pounds, upon the affidavit of the claimant alone, or where he shall think 
fit to call for further evidence upon such further evidence as he shaU require, and the 
said Curator of Intestate Estates shall, as soon after the expiration of the time allowed 
for proof of debts as he conveniently can, pay the debts proved, if the whole thereof can 
be paid, and if not shall declare and pay a dividend thereon ; and if he shall collect any 
further assets after making such payment, he shall, in case any part of the debts proved 
remain unpaid, pay the same, and any debts subsequently, proved before him (or a 
dividend thereon, as the case may be) , but such debts as shall be subsequently proved 
shall first be paid a dividend, in proportion to thrar amount, equal to the dividend paid 
to creditors having previously proved their debts ; and after paynient of all debts, fees, and 
expenses incident to the collection, management, and administration of such personal estate, 
shall pay over the residue to the personal representative of the intestate or testator (as 
the case may be) so soon as such representative shall have been duly constituted. 

11. Provided always, and be it enacted. That nothing in this Act contained shall be 
construed to repeal or affect (except as herein expressly enacted) the provisions of the 
said recited Act of Council, or any general rule or rules made or to be made by the 
Judges of the said Court, with respect to the investment of money belonging to the 
estates of intestate persons in the New South Wales Savings Sank ; save and except that 
any order for the withdrawing of any such moiiey may be made by the said Court or 
one of the Judges thereof. 

12. And be it enacted. That after the expiration of twelve calendar months from the 
time fixed by the advertisement for creditors to come in and prove their debts, if no 
debt shall be proved, or no creditor having proved his debt shall remain unpaid, it shaU 
be lawful for any Judge of the Supreme Court, if he shall think fit so to do, to order the 
Curator of Intestate Estates to pay any sum, not exceeding fifty pounds, to any person 
claiming to be a party in distribution, or to be a legatee under a will, without letters of 
administration having been obtained, or the wiU being proved, and without legal proof of 
the right or title of the party so claiming j and the said Curator of Intestate Estates 
shall pay the money so ordered to be paid, or, if necessary, shall remit the same in such 
manner as he shall think most safe and conyenieut. 
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13. And he it enacted, That tie Curator of Intestate Estates shall, once in every Passing Curators 
quarter of a year, on a day to he fixed by a Judge of the Supreme Court, or oftener if advertising"^ 
required by the said Court, pass his accounts in each estate before one of the Judges of same, to. 

the said Court ; but the passing of such accounts shall not prevent his being thereafter 
liable to any claim -which may be at any time made on him in respect of any sum 
received and not accounted for, or any sum which might have been received by Mm but 
for his wilful neglect or default ; and the Curator of .Intestate Estates shall, in every year, 
in the month of Januajy, transmitto Her Majesty's Principal Secretary of State for the 
Colonies, a return of all moneys paid, received, and invested in the Savings' Bant, in 
respect of all the estates of deceased persons entrusted to him for eolleotion during the 
preceding year, distinguishing the particular estate in which t"he same have been so 
received, paid, or invested ; and he shall also publish twice in every year, in the months of 
January and July, a like return in the Neto South Wales Qovernment Gazette, in respect 
of the six months preceding. 

14. And be itenaoted,That the Curator of Intestate Estates shall have the same powewto Discharge to 
require aaplease and discharge upon the winding up any estate in his charge, and handing „"^di^g^ 
over the^woperty which may be in his hands to the person or persons entitled thereto, estate. 

as any executor, administrator, or any other trustee now has in the lite circumstances. 
' 15. And be it enacted; That the clerts . to the several Benches of Magistrates within Agents to 
the Colony of New South Wales, shall, at the request of the Curator of Intestate Estates, Curator, 
act as his agents in the collecting and getting in of all property within their districts 
respectively, belonging to deoeased persons whose estates shall have been duly ordered to 
be collected ; and where any such property shall be situate in any part of the Colony to 
which there shaJl have been no such clert appointed, the Curator of Intestate Estates shall 
appoint as his agent, to doUeot and get in the property of the deceased, such person as he 
shall thint fit ; and such clerts and agents shall collect all such property, and convert the 
same (if so directed) into money, and remit the proceeds, or pay debts due by the 
deceased person out of the same, and otherwise act in the premises, under the direction of 
the Curator of Intestate Estates, who shall not be answerable for any act or omission of 
aaj such clert or agent, not in conformity with any such direction, or which shall not 
have happened by the said Curator's own default or "neglect. 

16. And'be it enacted. That the Curator of Intestate Estates shall take, retain, and p-ees to be taken 
receive the fees set out in the Schedule hereilnto dnnexed, and also a commission at the and appropria- 
rate of five pounds per centum, on all sums of money which shall be collected by him, *''"^ thereof, 
whether personally, or by any clert or agent as aforesaid, and pay the same into the Colonial 
Treasury : Provided that in respect of all sums of money which shall he collected or 
come to the hands of any clerk to a Bench of Magistrates, or other agent employed by 
the said Curator, he shall mate an aUowanoe at the rate of three pounds per centum' to 
such clerk or agent out of such commission, as a remuneration for his services. (*) 

SCHEDULE EEEEEEED TO. 

£ s. d. 

For every order to coUect where effects shall appear to be above £50 7 6 

Where effects shall appear to be £50 or- under 5 

Eor every order to pay money if £10 and under £20 2 6 

If £20 and under £50 5 

If £50 and under £100 0-10 

And on every £100 above the first , 2 6 

Eor every common order 2 6 

Eor every special order 5 

Eor every oflice copy 3d. per folio 

On every audit of accounts including the direction to invest assets, if 
the amount which shall have been in the Curator's hands be 

under£20 5 

If £20 and under £50 -. 7 6 

H £50 and under £100 •. 10 

Eor every £100 above the first 2 6 

15 Vic. No., 8. An Act to amend, in certain particulars, the Act passfed 
for the better preservation of the Estates of deceased persons.- 
[9th December, 1851.] 

Whebbas under the Act of His Excellency the Q-ovemor of New South Wales and the Recital. 
I/egislative Council thereof, passed in the eleventh year of the reign of Her present ^^ 1^.^ ^^ ^ 
Majesty, intituled, " An Act for the better preservation and management of the Estates g^ g ^nd 7. ' 
of deceased persons in certain cases," an order for the Curator of Intestate Estates to 

(*) The remaining five Sections of- this Act have been omitted, as not being of any 
general utility. 
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collect the personal estate of a deceased ■ person cannot he applied for, in certain cases, 
until after the expiration of three months from the time of the death of the party, or in 
certain other cases until after the expiration of six months from such death : And 
whereas it is expedient that in the cages hereinafter mentioned proTision should be made 
for the granting of orders to collect before the expiration of those periods, and for the 
granting of such orders -when executors or the persons primarily entitled to letters of 
administration shall renounce probate, or shaU be unwilling or unable froln any cause 
to take out letters of administration : Be it therefore enacted by His Excellency the 
G-oTcmor of New South Wales, with the ad-vice and consent of the Legislative Council 
thereof, that the Curator of Intestate Estates shall apply for, and may at any time after 
Cases where the the death of any deceased person, and without previous citation, obtain an order to 
^°°h\l" h Dur- ""^l^"') nianage, and administer the estate of such person, in any of the cases mentioned 
lojned or des- respectively in the sixth and seventh sections of the said recited Act, where the Supreme 
troye± Court of New South Wales, or the Judge applied to for such order, shall be satisfied by 

affidavit that the effects of the deceased will otherwise be probably purloined, lost, or 
destroyed, or that great expense will- be incurred by delay in the matter. Jlk 
Cases where no 2. And be it enacted. That the like order shall or may be applied for aScL may be 
wifl probably be obtained in any of the said oases (after due citation, as mentioned in the said sections 
obtamed. respectively, and after the expiration of thirty days after the death of the deceased 

person), where the'said Court or the Judge applied to shall be satisfied by affidavit that 
there is no reasonable probability of probate or letters of administration being obtained 
within the aforesaid period of six months or three months (as the case may be) after the 
death of such deceased person. 
Cases of remm- 3. And be it enacted, That whenever the Curator of Intestate Estates shall have received 
cia ion. information on oath that any person has died either having made a vriU or intestate, and 

that the several persons named as executors have renounced probate of such vtill, or that 
all the persons primarily entitled to letters of administration have, by a memorandum or 
declaration in writing filed in the Office of the Registrar of the Supreme Court, declined 
to take out such letters, the said Curator shaU apply for an order to cbUeot, manage, and 
administer the estate of such deceased person ; and the Supreme Court of' New South 
Wales, or any Judge thereof, shall or may thereupon, without citation, and at any time 
after the death of the deceased person, if satisfied of those facts, make such order accord- 
ingly. 

S"^'rt'ora" *' '^^^ ^^ ^* enacted. That in all ca,se3 where an order to collect shall have been or 
Judge shall shall be made under the said recited Act, or under this Act, or under the Statute passed 

direct. in the ninth year of the reign of Eng Greorge, the Fourth in that behalf, it" shall be 

lavpf ul for the Court, or any Judge thereof, on the petition of the Curator or any person 
interested in the estate, to make sucli order or orders from time to time touching the 
collection, sale, investment, and disposal of the estate, as to such Court or Judge shall seem 
meet. 
Curator may 5. And be it enacte^d. That it shall be lavrful for the Curator at any time or times 

wjth conMnt ot Jiereaf ter, with the consent in writing of one of the Judges, to depute the actual coUeotion 
an ofl^ial of any estate or estates, and the goods, debts, and moneys therein, to one of the Official 

assignee in insol- Assignees in Insolvency ; and thereafter every assignee so deputed in respect of every 
^°™y "f ■="'" estate committed to him under this section, shall be deemed an- agent of the Curator 
"■' "■ within the meaning of the aforesaid recited Act, and shall be bound to account from 

time to time to him, as and when such Curator (or as the Supreme Court, or "any Judge 
thereof) shall from time to time require, and shall pay over all balances in his hands 
to the Curator monthly or oftener if so required, and shall be entitled, to retain to his 
ovm use, out of the property realized and moneys collected by him, a commission of not 
less than three, nor more than five per cent., as one of the Judges may in each case 
appoint as a remuneration for his services therein. 
Curator or his 6. And be it enacted. That neither the Curator of Intestate Estates, nor any of his 
agents not liable aggntg^ g^ali \,g personally liable to any person in respect of goods or chattels in the 
the performance possession of any intestate at the time of his death, which shall be sold by the Curator or 
of their duties, any such Agent, as the goods of such intestate, unless such Curator or Agent shall know, or 
have actual notice before the sale, that such goods or chattels were not in fact the pro- 
perty of such intestate ; and generally neither the Curator nor any of his Agents shaU be 
liable for any act done by him or them bond fide in the supposed and intended perform-" 
anoe of their duties respectively, unless it shall be shown that such act wm done not only 
illegally but wilfully or vrith gross negligence : Provided always, that in case of any sale 
by the Curator or his agents, of goods or chattels belonging in fact to any third person, 
the amount realized by such sale thereof shall be paid over by him or them to the owner 
upon proof by him of such ownership, unless the same shall have been applied in the 
payment of the debts of the deceased, or shall have been distributed accoi-ding to any 
will of the deceased, or in the ordinary course of administration, whilst the said Curator 
or anjwuch agent was in ignorance and without actual notice of the claim of such person 
to the goods or chattels so sold. 
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19 Vic. No. 1. An Act to amend the Law relating to the Administration 19 vie. No. 1. 
of the Estates of deceased persons. [18th July, 1855.] (*) 

WhebeAS it is expedient that the law whereunder the real and personal assets of Preamble, 
deceased persons are administered should be amended : Be it enacted by His Excellency 
the Governor of New South Wales, with the advioe and consent of the Legislatiye 
CrfUncil thereof, as follows : — 

When any person shall, after the thirty-first of December, one thousand eight Heir or devisee 
hundred and fifty -fiTe, die seised of or entitled to any estate or interest in any land or other o£ real estate 
hereditaments which shall atHihe time of his death be charged with the payment of any ^en'ofmorSo 
sum or sums of money by way of mortgage, and such person shall not, by his will or out of perso^T 
deed or other document, have signified any contrary or other intention, the heir or assets, 
devisee to whom such land or hereditaments shaU descend or be devised shall not be 
entitled to have the mortgage debt discharged or satisfied out of the personal estate or 
any other real estate of such person, but the land or hereditaments so charged, shall- as 
between the different persons claiming through or under' the deceased person, be 
primarily liable to the payment of all mortgage debts with which the same shall be 
charged, every part thereof according to its value bearing a proportionate part of the 
mortgage debts charged on the whole thereof : Provided always, that nothing herein 
contained shall afiect or diminish any right to the mortgagee of such lands or heredita- 
ments to obtain full payment or satisfaction of his mortgage debt, either out of the 
personal estate of the person so dying as aforesaid or otherwise : Provided also, that ^^^ (^ affect 
nothing herein contained shall affect the rights of /any person claiming under or by rights claimed 
virtue of any will, deed, or document already made or to be made before the first day V"'^®^ *"y '"''> 
of January, one thousand eight hundred and fifty-six. jMiua^^lSsI* 

DECEASED WIFE'S SISTER (MARRIAGE WITH). 

39 Vic. No. 20. An Act to declare valid the Marriage of a man with 
the Sister of his Deceased Wife. [Reserved, 21st July, 1875. 
Assent notified in Gazette, 26th May, 1876.] 

Wheebab doubts have arisen in New South Wales, as to the validity of the marriage Preamble, 
of a man with the sister of his deceased wife, and it is expedient to remove such doubts : 
Be it therefore enacted by the Queen's Most Excellent Majesty, by and with the advice 
and consent of the Legislative Council and Legislative Assembly of Kew South Wales 
in'Parliament assembled, and by the authority of the same, as follows : — 

1. Every marriage otherwise lawful, which has been heretofore or which shall be Marriage with 
hereafter celebrated within the Colony of New South Wales, between any person and deceased wife's 
the sister of his deceased wife, shall be deemed and is hereby declared to have been and ^'''*'" ™ "• 
to be vaHd and of full force and effect, any law or custom to the contrary notwith- 
standing. 

DESERTED WIVES AND CHILDREN. 

22 Vic. No. 6. An Act to amend the Act for the Maintenance of Deserted 
Wives and ChUdren. [25th August, 1858.] 

4. A ■vdie deserted by her husband may at any time after such desertion apply ex wife may apply 
parte to the Supreme Court, or to any Judge thereof, (t) for an order to protect any personal to Supreme 
property which she may acquire after such desertion, against her husband or his creditors ^^g ^p *° * 
or any person claiming -under him, and such order shall in all cases be made on such gr^er to protect 
Court or Judge being satisfied by afiidavit of the fact of such desertion, and that the personal pro- 
same was without reasonable cause, and shall contain a statement of the day of such P'^Z "SSJf "* 
desertion, and shall have the effect of protecting all personal property, acquired by such desertfon by'her 
wife at any time after such desertion, from her husband and his creditors and aU persons husband, 
claiming under him ; and while such order shall continue in force, such wife shall, with 
respect to such personal property as aforesaid, and to all contracts in reference thereto, 
and to all other contracts entered into by her after the making of such order, and not 
relating to real estate, be regarded in aU respects as a feme sole ; and if theTiusband or 
any of his creditors, or any person claiming under him shall, without the permission of 
the wife, seize, take, or hold possession of any property protected as aforesaid, such wife is 
hereby empowered to sue such husband, creditor, or other person for the restoration of 
the specific property seized, taken, or held as aforesaid, and to recover in such suit, in the 
event of such property not being restored, a sum equal to double the value of the same, 

(*) This Act is adopted from 17 & 18 Vic, cap. 113. 
.(+) Or District Court JuSge iinder s. 31 of 22 T. No. 18, 
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Common law 
liability of hus- 
band preserved 



■with double costs of suit : Provided always, tliat it shall be lawful for the husband or .any 
of his creditors, or any person claiming under him, at any time after the maldng of any 
such order as aforesaid, to apply on notice to the wife to the Supreme Court, or to any 
Judge thereof, that such order may be rescinded, and the same shall be rescinded in all 
cases where it shall be proved to the' satisfaction of such Court or Judge, by affidavit or 
by vivd voce examination, or both, that such wife was not deserted without reasonable 
cause, pr that since the making of the order she and her husband have cohabite'd or 
resided together, and on such order being so rescinded, the husband shall have and enjoy, 
with respect to all personal property protected by such order, the same rights as he 
would have had if such order had. not been made, and shall be entitled to sue on any 
contracts which his wife may have made while such order was in force, and shall be 
liable to be sued on all such contracts in the same manner as though they had been 
made by his-wife before his marriage with her. 

5. Nothing in this Act shall take away or diminish the common law liability of a 
husband in respect to contracts made by a wife deserted by her husband without 
reasonable cause. 



11 Geo. IV c. 65. 
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DISTRIBUTIONS (STATUTES OF). 

22 & 23 Charles II, c. 10. 1 James II, c. 17, s. 7. An Act for the better 
settling of Intestates. 

TjE following is the effect of the Statutes of Distributions, as given in WatMns, on 
Corvoeyancmg, 8th Ed., p. 432. 

It shoidd be observed, in the first place, that the above Statute does not extend to the 
estate of a married woman, so that the husband takes the whole of her personal effects, 
he being entitled by the Common Law to administer to his deceased wife. 

If the intestate leaves a widow and children, the widow takes one-third, and the 
children take the remaining two-third* equally. 

If he leaves a widow and no children, she takes a moiety, and the next of kin the 
other moiety as after-mentioned. 

If he leaves no vridow, the entirety is distributed among his children equally ; and if 
he leaves but one child it devolves upon such only child. 

If some of the children of the intestate die in his lifetime leaving children, such 
children or their lineal representatives in infinUum take per stirpes equally. 

If all the children of the intestate die in his lifetime leaving children, such children, 
or if all of such children die in the lifetime of the intestate leaving children then all 
such grandchildren, take equally per capita, claiming in their own right and not by 
representation. 

If all the children of the intestate die, after his decease, but before distribution is 
made, their shares vest at the decease of the intestate, and their lineal representatives 
in infinitum take per stirpes equally. 

Where distribution is made among the Children of the intestate, such cluldreii 
(excepting the- heir-at-law) must bring into hotchpot any advancement made by the 
intestate in his Kfe-time. 

The lineal descendants of the intestate in infinitum' are preferred to all descendants or 
collaterals. 

If the intestate leaves neither widow, child, nor descendant of child, the jiext of Kn 
are entitled ; that is, the father if living takes the whole, but if dead the mother, 
brothers and sisters of the intestate take equally, the children of deceased brothers and 
sisters standing in loco parentis. 

But this right of representation, being among collaterals, extends no farther than to 
the children of the brothers and sisters of the intestate ; thus, a sister's son excludes a 
brother's grandson, and an uncle the son of a deceased aunt. 

If there be beither brother nor sister, nor the child of a brother or sister, the mother 
takes the whole. 

But a mother-in-law takes nothing. If there be no mother,' the brothers and sisters 
take equally ; and the children of a deceased brother or sister stand in loco parentis. 

If th^re be neither mother, brother, sister, nor children representing a brother W 
sister, distribution is made, vrithout preference, among those who are next in degree of 
kindred to the intestate, according to the civil law. 

Paternal and maternal relations in equal degree take together. 

(*) 11 Greo. IV c. 65, adopted by 5 W. IV No. 8, but not printed in this colleotion, 
as relating rather to Equity Procedure than to Property Law. 
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If there be neitlier mother, brother, sister, nor ohildrgn representing a b];other or Grandfather, &o. 
sister, the grandfather, or, if he is dead, the grandmother, takes, they being preferred 
before the children of a deceased brother or sister, claiming in their own right and not 
aa representatiTes. 

Next the grandfather, the great-grandfather (or, if he is dead, the great-grandmother), Great-grand- 
tincles, aunts, nephews, and nieces claiming in their own right, tate together, as being in ***''^''> *"■ 
equal degree. 

If there be none entitled in this degree, then the great-great-grandfather (or, if he is Great-great- 
dead, the great-great-grandmother), great-uncle, first-cousin (or uncle's son), and great- 6*andfather, &e. 
nephew (or brother's grandson) take together, being equal in degree. 

Distribution is not to be made until twelve months after the decease of the intestate. Distribution. 
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22 Vic. No. 18. An Act for establisMng District Courts and for 
enabling the Judges thereof to act as Chairmen of Quarter Sessions. [12th 
November, 1858.] 

7. AU pleas of personal actions wherein the amount claimed is hot more than two In personal " 
hundred pounds, whether on balance of account^ or after an admitted Set-off, or ^""""^ 
otherwise, may be holden in the Courts established under this Act. Provided always that 
no such Court shall have cognizance of any action in which the title to land (") or the 
vahdity of any devise, bequest, or hmitation under any will or settlement shall be in 
question, or shall have jurisdiction in any action for seduction or criminal conversation. 
Provided, nevertheless, thal^ if such title as aforesaid shall incidentally come in question 
in any action, the Court shall have power to decide the claim which it is the immediate 
object of the action to enforce; but the judgment of the Court shall not be evidence of 
title between the parties, or their privies, in any other action in that Court, or in any 
proceedings in any other Court. 

78. It shall be lawful for the Eegistrar of every such Court, by himself, or his depiities, E^strar to take 
to be by him appointed and duly authorized under his hand and seal, and for whose acts exM^ti^ 

he shall be accountable during his continuance in such office and their employment by 
him, to seize and take under any writ of execution whereby he is directed to levy any 
sum of money, and to cause to be sold, all and singular the la^s, tenements, and heredita- 
ments, of or to which the person named in the said writ is or may be seized or entitled, 
or which he can either at Law or in Equity assign or dispose of. 

79. In case of any sale by the said Eegistrar, by himself or his deputy, of the right. Registrar to 
title, and interest of any person of, to, or in any lands, or hereditaments, the said Eegistrar ^il""** ^''^ 
is hereby required to execute a proper deed of bargain and sale thereof to the purchaser, 

which deed of bargain and sale shall operate and be effectual as a conveyance of the 
estate, right, title, and interest of such person. Provided, nevertheless, that no such deed 
of bargain and sale shall so operate and be effectual as aforesaid, until the same shall have 
been duly registered in the proper office for the Eegistration of Deeds, and be indexed Q') 
in the index book thereof, 'in the name of the person whose interest in such lands and 
hereditaments is intended to be thereby conveyed. 

80. It shall be lawful for a "R n.ilffF of any of the said Courts, by himself, or his Bailiff to seize 
deputies to be by him^ppointed and duly authorised under his hand and seal, to seize and Sfrtv" ''™" 
take under any vrrit of execution whereby he is directed to levy any sum of money, and 

to cause- to be sold, all and singular the goods, chattels, and other personal property of, 
or to which the person named in the s%id writ is or may be possessed, or entitled, 
or which he can either at Law or in Equity assign or dispose of. Provided that the 
wearing apparel, bedding, tools, and implements of trade of the defendant and his 
family to the value of ten pounds in the whole, shall be protected from seizure. 



81. JiTo Vrit of execution under this Act shall bind ani^nds unless registered in the Executions not 



proper office for Eegistration of Deeds with, the Eegistra^Who shall duly register the j^gg registered"' 
same in a book to be kept for that purpose. 

C) Fer Hargrave, J., A conditional purchaser's right of occupying his selection 
before grant issued to him, is not a "title" in the technical sense used in the 7th 
section ; and accordingly, although he is compellable to show his parliamentary right 
to occupy, he may -do this in the District Court. JE!x parte M'lEvoy, 8, S. C'^ E., p. 16. 

(") A free selector's conditional purchase was sold under an execution upon a 
judgment in a District Court. The Eegistrar executed a deed of bargain and sale to the 
purchaser ; but this deed was not registered and indexed. The purchaser, however, 
-having entered and ejected the former owner, — held, that the purchaser was a tres- 
passer, as by the 79th section of the District Courts Act of 1858 the registration and : 
indexing of such deeds of bargain and sale were indispensably requisite to give a title 
and right of eiitry, Matthews t. Soviell, 10, S. C. E., p. 331. 
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82. The provisions of this first seotion of the Act of Council 13th Victoria No. 13 
enabling Bailiffs of the Courts of Bequests to sell by auction mthout a license Bhall 
apply to Registrars and BaihfEs of District Courts held under this Act, and to 
their assistants. 

83. The precise time when any application shall be made to a Eegistrar to issue a 
Warrant or Writ of Execution against the lands or goods of a party, shall be entered 
by him in the Execution Book and on such Warrant or Writ, and when more than 
one such Warrant or Writ shall he delivered to any Begietrar or BaiUfE to be executed he 
shall execute them in the order of the times so entered. 

84. When a Writ against the lands or goods of a party to any suit has issued out of the 
Supreme Court and a Warrant or Writ of Execution against the lands or goods of the same 
party has issued out of any District Court, the right to the property seized shall be 
determined by the priority of the time of the deUvery of the Writ so issued out of the 
Supreme Court as aforesaid, to the Sheriff to be executed, or of the appUcation to the 
Registrar for the issue from such District Court of the Warrant or Writ of Execution 
and the Sheriff shall on demand inform the Begistrar of the precise time of such 
deUvery of the Writ so issued out of the Supreme Court as aforesaid, and the 
Eegistrar on demand shall inform the Sheriff, or any Sheriff's Officer, of the precise 
time of the application to suchEegistrar for the issue foom such District Court of the 
Warrant or Writ of Execution. And any Warrant granted in pursuance of any Writ 
of Execution issued out of the Supreme Court, or any District Court, and the iadorse- 
ment thereon. And any Warrant issued by the Eegistrar of any District Court 
authorizing the Bailiff of such District Court to give possession of premises, as herein- 
before mentioned, shall, respectively, be sufficient justification to any Eegistrar, Baihff, 
or Sheriff's Officer acting thereon. 

DOWER. 

7 W. IV No. 8. An Act for adopting certain Acts of Parliament passed 
in the Third and Fourth Years of the Reign of His present Majesty 
King William the Fourth ia the Administration of Justice in New 
South Wales in like manner as other Laws of England are applied 
therein. [12th August, 1836.] 

Wheeeas certain Acts of jfarhament were passed in the third and fourth years of the 
reign of His present Majesty King Wil1ia,m the Pourth, intituled respectively; " An M 
for the amendment of the Lma relating to Dower," and " An Act for the amendment of 
the Law of Inheritance" ; and whereas, it is expedient to adopt and apply the said recited 
Acts of Parliament in the administration of justice in New South Wales : Be it there- 
fore enacted, by His Excellency the Grovemor of New South Wales, with the advice of 
the Legislative Council thereof. That the said recited Acts of Parliament, and eveiy 
clause, provision, and enactment therein respectively contained (save and except as here- 
inafter is provided), shall he, and the same are, and is hereby adopted and directed to be 
applied in the administrationr of justice in the said Colony and its Dependencies, in liie 
manner as other Laws of England are therein applied. 

2. And whereas it is expedient that the said recited Acts of Parhament should not 
commence or take effect in the Colony of New Soiith Wales until the first day of 
. January next ensuing : Be it enacted. That the said recited Acts of Parhament shall not 
commence or take effect in the Colony aforesaid before the first day of January, in the 
year one thousand eight hundred and thirty-seven, and that every clause and provision in 
said recited Acts, shaJl, from and after the said first day of January, have only the same 
force and effect in the Colony of New South Wales, as the same have had in His Majesty's 
Kingdom of England, from and after the thirty-first day of December, in the year one 
thousand eight hundred and thirty-three, and the first day of January, in the year one 
thousand eight hundred an^hirty-four, respectively. * 

3 and 4 W. IV c. 105. An Act for the amendment of the Law relating to ' 
Dower. [29th August, 1833,] (") 

Meaning of the Be it enacted by the King's Most Excellent Majesty, by and with the advice and consent.of 

words in the Act the Lords Spiritual and Temporal and Commons in this present Parliament assembled, and 

by the authority of the same. That the words and expressions hereinafter mentioned, 

(•') An appointment under deed of conveyance to such uses as purchaser shall appoint, 
remainder to purchaser in fee, bars dower of purchaser's vridow married before Dower 
Act. Semhle, dower barred in equity after twenty years by analogy to Statute of Limita- 
tiona. Semhle, want of means to prosecute such claim not sufficient excuse of such 
laches as would ordinEtrily disentitle claimant to relief in equity. Carr r. Bovism, 10, 
S. C. K., Eq., 107. 
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which ia their ordinary sigmfication have a more eonflned or a different meaning, shall in 

this Act, except where the nature of the provisioii or the context of the Act shaB. exclude 

such construction, be interpreted as follows ; that is to say, the word " Land" shall extend " Land." 

to manors, advowsons, messuages, and all other hereditaments, whether corporeal or 

incorporeal (except such as are not liable to dower), and to any share thereof ; and every 

word importing the singular number only shall extend and be applied to several persons Number. 

or things as well as one person or thing. 

2. And be it further enacted. That when a husband shall die, beneficially entitled to Widows to be 
any land for an interest which shall not entitle his widow to dower out of the same at out olequitoWe'^ 
law, and such interest, whether wholly equitable or partly legal and partly equitable, shall estates. 

be an estate of inheritance in possession, or equal to an estate of inheritance in possession 
(other than an estate in joint-tenancy), then his widow shall be entitled in equity to 
dower out of the same land. 

3. And be it further enacted, That when a husband shall have been entitled to a right Seisin shall not 
of entry or action in any land, and his widow would be fcntitled to dower out of the same give tlue w'' 

if he had recovered possession thereof, she shall be entitled to dower out of the same dower, 
although her husband shall not have recovered possession thereof : Provided that such 
dower be sued for or obtained within the period during which such right of entry or 
action might be enforced. 

4. And be it further enacted. That no widow shall be entitled to dower out of any land No dower out ot ; 
which shall have been absolutely disposed of by her husband in his lifetime, or by hia «|'^t«3 <"sposed 
will. 

5. And be it further enacted. That all partial estates and interests, and all charges Priority to 
created by any disposition or will of a husband, and all debts, incumbrances, contracts, c^gea^a^'' 
and engagements to which his land shall be subject or liable, shall be valid and effectual specialty debts, 
as against the right of his widow to dower. 

6i And be it further enacted. That a widow shall not be entitled to dower out of any Dower may be 
land of her husband when in the deed by which such land was conveyed to him, or by 5eJ^™«Jn ;„ . 
any deed executed by him, it shall be declared that his widow shall not be entitled to deed- 
dower out of such land. 

7. And be it further enacted, That a widow shall not be entitled to dower out of any Or by a, declara- 
land of which her husband shall die wholly or partially intestate, when by the wiU of her huabSid^s^will 
husband, duly executed for the devise of freehold ^states, he shall declare his intention 

that she shall not be entitled to dower out of such land or out of any of his land. , 

8. And be it further enacted, That the right of a widow to dower shall be subject to Dower shall be 
any conditions, restrictions, or directions which shall be declared by the will of her re^cti^^g 
husband, duly executed as aforesaid. 

9. And be it further enacted, That where a husband shall devise any land out of which Devise of real 
his widow would be entitled to dower if the same were not so devised, or any estate or ^^^^an\ar 
interest therein, to or for the benefit of his widow, such widow shall not be entitled to her dower, 
dower out of or in any land of her said husband, unless a contrary intention shall be 

declared by his vrill. 

10. And be it further enacted, That no gift or bequest made by any husband to be for Bequests of 
the benefit of his widow of or out of his personal estate, or- of or out of any of his land to tl?°widow 
not liable to dower, shall defeat or prejudice her right to dower, unless a contrary shall not bar her 
intention shall be declared by his will. dower. 

11. Provided always, and be it further enacted, That nothing in this Act contained Agreement not 
shall prevent any Court of Equity from enforcing any covenant or agreement entered *°l'*^'i"^^'' 
into by or on the part of any husband not to bar the right of his widow to dower out of ' ^ ^ ' 
his lands or any of them. 

12. And be it further enacted. That nothing in this Act contained shall interfere with Legacies in bar ' 
any Rule of Equity, or of any Ecclesiastical Court, by which legacies bequeathed to entiSedto 
widows in satisfaction of dower are entitled to priority over other legacies. preference. 

13. And be. it further enacted. That no widow shall hereafter be entitled to dower Certain dowers 
ad ostium ecclesitz or dower ex assensu patris. abolished. 

14. And be it further enacted. That this Act shall not extend to the dower of any Act not to take 
widow who shall have been or shall be married on or before the first day of January, one effect before the 
thousand eight hundred and thirty-four, and shall not give tp any will, deed, contract, ]^g3^ anuary 
engagement, or charge executed, entered into, or created before the said first day of 

January, one thousand eight hundred and thirfy-four, the effect of defeating or prejudic- 
ing any right to dower. 

14 Vic. No. 27. An Act to amend the Law of Dower in certain respects, 

[1st October, 1850.] 

Whbeeas titles to land in New South Wales are often unfairly prejudiced by claims of Preamble. 
Dower made or maintainable by women who have never resided with their husbands in 
the said Colony, and of whose existence the purchasers of such land had no notice at 
the time of the sale thereof, by the husbands of such women : And whereas titles to 
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land, subject to contingent claims of dower, are prejudiced to an extent beyond the inst 
maintenance of such, claims, and improvements upon property after sale thereof by the 
- . husbands of the claimants, are injuriously retarded by the ' apprehension of such claims 

dower'maSain- ^^'''S extended to the additional value resulting from such improvements : Be it there- 
able against a " ^°^^ enacted by His ExceUeuoy the Q-ovemor of New South Wales, with the advice and 
purchaser unless consent of the Legislative Council thereof. That no claim to dower, on the part of the 
theColoi^brfore ''"4°^ °^ "'"^ deceased owner of land, shall have' any force at Law or in Equity, against 
sale or fact of ^^f person claimiag by purchase from such owner for valuable consideration, unless it 
marriage known shaU be proved that the claimant resided in New South Wales with, and as the wife of 
to purchaser. such deceased ovmer before his sale of the land; or that the purchaser had notice before 
or at the time of sale, of the fact of the deceased owner having been married to the 
claimant ; and in case the defendant resisting such claim shall derive title through the 
original purchaser from such deceased owner, it shall not be sufficient to prove such 
knowledge on the part of the original purchaser, without also showing that before the 
defendant purchased the land, either the claimant h^id resided vrith herbusband in the 
said Colony, or the defendant had become acquainted with the said fact of marriage. 
<^»™ 'oi" dower 2. And be it enacted. That the claim to dower out of any land by the Vidow of any 
^Mer UnuS to PS''?°" '^^° ^^ oy stall have alienated such land for valuable consideration, shall be 
one-third of rent limited to one-third of the estimated rent for the time being of such land, considered as 
or estimated if remaining in the state of improvement in which the same shall have been at the time 
real at time_of pf g^^jj alienation, and shall not be recoverable by metes and bounds, but shall be assign- 
able by a Court of Equity only, with liberty nevertheless to such Court to direct 'the trial 
at law of any issue of fact on which the assessment of the claim shall depend. 

See also Uses, Statute of, and Seal Estate of Intestates Distribution Act 
(26 Victoria No. 20, sec. 2.) 

EQUITY EXPENSES. 

16 Vic. No. 3. An Act to diminish, the delay and expense of proceedings 

in the Supreme Court in its jnrisdifction as a Court of Equity and in 
Infancy and Lunacy. [27th July, 1852.], (*) 

EQUITY PRACTICE. . 

17 Vic. No. 7. -An Act to amend the Practice and Course of Proceeding 

in the Supreme Court in Equity. [8th July, 1853.] 

Whebeas it is expedient to amend the practice and course of proceeding in the Supreme 
Court in the Equity Branch of its Jurisdiction : Be it enacted by His Excellency the 
G-ovemor of New South Wales, with the advice and consent of the Legislative Council 
thereof, as follows : — 
'B^^f^'bj 3g_ It shall be lawful for any person claiming to be a creditor of any deceased person, 

administration "'^ interested under his vrill, to apply for and obtain in a summary way, in the manner 
of real estate. hereinbefore provided with respect to the personal estate of a deceased person, an order 
for the administration of the real estate of a deceased person where the whole of such 
real estate is by devise vested in trustees who are by the will empowered to sell such 
real estate, and authorized to give receipts for the rents and profits thereof, and for the 
produce of the sale of such real estate j and all the provisions hereinbefore contained with 
respect to the application for such order in relation to the personal estate of a deceased 
person, and consequent thereon, shall extend and be applicable to an application for such 
order as last hereinbefore mentioned with respect to real estate. 
Court may direct 37. It shall be lawful for the Court in any suit for the foreclosure of the equity of 
saleofmortg^ed redemption in any mortgaged property, upon the request of the mortgagee or of any 
o?forecU)Bure subsequent incumbrancer, or of the mortgagor, or any person claiming under them 
respectively, to direct a sale of such property, instead of a f oreclosurfe of such equity of 
redemption, on such terms as the Court may think fit to direct, and if the Court shall 
BO thiiik fit, without previously determining the priorities of incumbrances, or giving the 
usual or any time to redeem ; provided that if such request shall be made by any such 
subsequent incumbrancer, or by the mortgagor, or by any person claiming xmder them 
respectively, the Court sball not direct any such sale, without the consent of the mort- 
gagee or the persons claiming under him, unless the party making such request shall 
deposit in Court a reasonable sum of money, to be. fixed by the Court, for the purpose o£ 
securing the performance of such terms as the Court may think fit to impose on the 
party making such request. 

(*) The title only of this Act is given, the Act itself being mainly one regulating 
procedure. 
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4A. Jf after a suit shall have been instituted in the said Court, in its equitable juris- Court may order 
dictiop, in relation to any real estate, it shaU appear to the Court that it wUl be necessary sqm ^?ft^^i?™,^ 
or expedient that the said real estate or any part thereof should be sold for the purposes ' °5™'*"- 
of such suit, it shall be lawful for the said Court to direct- the same to be sold at any 
» time after the institution thereof, and such sale shall be as valid to aU intents and pur- 
poses as if directed to be made by a decree or decretal order on the hearing of such 
cause ; and any party to the suit in possession of such estate, or in receipt of the rents and 
profits thereof, shall be compelled to deliver up such possession or receipt to the purchaser 
or such other person as the Court shall direct. 

45. Where any real or personal property shall form the subject of any proceedings in Where properly 
the Supreme Court in Equity, and the Court shall be satisfied that the same will be more * rooeedin^^°* "' 
than sufficient to answer all the claims thereon which ought to be prov^ed f orin such suit, CoiSfmay^allow 
it shall be lawful for the said Court, at any time after the commencement of such pro- to parties the 
ceediugs, to allow to the parties interested therein, or any one or more of them, the whole a™™^ income, 
or part of the annual income of such real property, or a part of such personal property, 
or a part or the whole of the income thereof, up to such time as the said Court shall 
direct, and for that purpose to mate such orders as may appear to the said Coiirt necessary 
or expedient. * 

49. In cases where, according to the present practice of the Court in its Equity Juris- Court may 
diction, such Court declines to grant equitable relief untU the legal title or right of the determine legal 
party or parties seeking such rehef shaU have been established, in a proceeding at law, ' ^'' 
the said Court may itself determine such title or right Vfithout requiring the parties to 
proceed at law to establish the same. 

53.. This Act shall commence and take effect on and from the first day of September Commencement 
now ensuing. (*) Provided that it shall be lavrf ul for the said Judges to make and issue "* ■^°'- 
any such general rules or orders as aforesaid, at any time after the passing of this Act, so 
as the same be not made to take effect before the said first day of September. 

EQUITIES OF REDEMPTION— AND EQUITABLE INTERESTS 
(Sale of, by ■ Sheriff) j See Advancement of Justice. 

EVIDENCE. 

1 1 yic. No. 38. An Act to facilitate tLe proof of Letters Patent or Deeds 
of Grant from the "Crown. • [2nd October, 1847.] See Grants. 

1 3 Vic. No. 1 6. An Act to amend the Law of Evidence, and to facilitate 
the admission as Evidence of certain Official and other Documents; and 
to give Protection to Persons employed in the Printing and Publica- 
tion of Papers by the order or authority of the Legislative Council or 
a Committee thereof. [7th August, 1849.] 

Whebbas it IB provided by many Acts of the Legislative Council of the Colony of JJ'ew Preamble. 
South Wales, that various certificates, and official and public documents, and. documents 
and proceedings of corporations, and of joint stock and other companies, and certified 
copies of documents, and by-laws and entries in registers and ^other books, shall be 
receivable in evidence of certain particulars in Courts of Justice, provided they be res- 
pectively authenticated in the mannner prescribed by such Acts : And whereas the 
beneficial effect of these provisions has been found by experience to be greatly diminished 
by the difficulty of proving that the said documents, are genuine ; And whereas it is 
expedient to make provision for the admission in evidence of certain judgments, and 
other proceedings by the production of certified copies thereof; as also to facilitate 
the admission in evidence of such and the like documents Be it therefore enacted by Copies of judg- 
His Excellency the Governor of New South Wales, with the advice and consent of the .m^nts decrees 
Legislative Council thereof , that copies of all judgments, decrees, rules, and orders, filed or o( luprane " 
recorded in the Supreme Court of the said Colony at Sydney, or in the Supreme Court 'court to be 
of the said Colony for the District of Port Phillip, shall be admitted as evidence of the received in 
contents thereof by all Courts, Judges, Justices, and other Legal Tribunals, and in every certme^to ^ 
judicial proceeding in the said Colony, without production of the originals of such Maater Protho- 
documents respectively, provided the copies of such orders and decrees made in the notary Chief 
Equitable Jurisdiction of the said Supreme Court at Sydney, be certified under the Beri^trar'^^'^'^ 
hand of the Master in Equity of, the said Court ; and that such copies of all judgments, respectively, 
decrees, rules, and orders, made in the Common law and Ecclesiastical Jurisdiction of 

(*) i.e., 1st September, 1853. 
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EVIDENCE. 

the said Supreme Court at Sydney, be certified under the hand of the Prothonotary or 
Chief Clerk thereof, and that such eopjes of such orders, decrees, judgments, and rules, 
made either in the Equitable or in the Common Law, or in the Eoolesiastioal Jurisdiction 
of the said Supreme Court for the District of Port Phillip, be respectiTely certiiled 
under the hand of the Deputy Registrar or Other proper officer thereof. 

2. And be it enacted, that wheneyer by any Act now in force, or hereafter to be in 
force, any certificate, or official or pubUo document, or document or proceeding of any 
corporation, or joint stock or other company, or any certified copy of any document, or 
by-law, or entry in any register or other "book, or of any other proceeding, shall be 
receiyable in evidence of any particulars in any Court of Jiistice, or before any Legal 
Tribunal or before the Legislative Council of the said Colony, or any Committee thereof 
or in any judicial proceedmg, the same shall respectively be admitted in evidence, pro- 
vided they respectively purport to be sealed or impressed with a stamp, and signed, as 
directed by the respective Acts made, or to be hereafter made, without any proof of the 
seal or stamp where a seal or stamp is necessary, or of the signature, or of the official 
character of the persqns appearing to have signed the same, and vrithout any further 
proof thereof, in every case in wMch the origiual record or document could Imve been 
received in evidence. 

3. And be it enacted. That all Courts, Judges, Justices, Masters in Equity, Commia- 
sioners or other persons officiating judicially, shall henceforth take judicial notice of the 
signature of any of the Judges of the said Supreme Court of this Colony at Sydney, and 
any resident Judge of the said Supreme Court of the said Colony, resident at any other 
place in the said Colony, and also of the Prothonotary, and .Master in Equity and Chief 
Clerk thereof respectively, and of the Deputy Kegistrar of the said Supreme Court for 
the District of Port Phillip : Provided such signature shall purport to be attached or 
appended to any decree, order, cer|ificate, or other judicial or official document. 

4. And be it enacted, That all copies of the Private Acts of the Legislative Council of 
the said Colony, and all Proclamations and Commissions issued, by His Excellency the 
G-ovemor of the said Colony, or by the Officer administering the G-overnment thereof, 
for the time being, if purporting to be printed by the Government Printer, or by. the 
authority of the Government, shall be admitted primd facie evidence thereof by all 
Courts, Judges, Justices, and others, in the said Colony, without proof being given that 
such copies were so printed. 



16 Yic. No. 14. An Act to amend the Law of Evidence. 
[19th August, 1852.] 

Whbeeas it is expedient to amend the Law of Evidence in divers particulars : Be it 
therefore enacted by His Excellency the Governor of New South Wales by and ■with 
the advice and consent of the Legislative Council thereof as follows : — 

5. Nothing herein contained shall repeal any provision contained in the " Act for the 
amendment of the Laws with respect to Wills," adopted by the said Governor arid 
Council in the third year of Her Majesty's reign. 

6. Whenever any action or other legal praceeding shall henceforth be pending in 
the Supreme Court of this Colony, such Court and ^oh of the Judges thereof, -may 
respectively, on application made for such purpose by either of the litigants, compel the 
opposite party to allow the party making the application to inspect all documents in the 
custody or under the eontrol of such opposite party relating to such action or other 
legal proceeding, and, if necessary, to take examined copies of the same, or to procure the 
same to be duly staBiped, in all cases in which previous to the passing of this Act a 
discovery might have been obtained by filing a bill, or by any other proceeding in a 
Court of Equity at the instance of the party bo making ap;plication as aforesaid, to the 
said Court or Judge. 

7. All proclamations, treaties, and other Acts of State of Great Britain, or of any ■ 
Foreign State or British Colony, and all judgments, decrees, orders, and other judicial 
proceedings of any Court of Justice in Great Britain, or of any Foreign State or British 
Colony, and all affidavits, pleadings, and other legal documents, filed or deposited in any 
such Court, may be proved in any Court of Justice, or before any person having by Uiw 
or by consent of parties authority to hear, receive, and examine evidence, either by 
examined copies or by copies authenticated as hereinafter mentioned ; that is to say, if &s 
document sought to be proved be a Proclamation, Treaty, or other Act of State, the 
authenticated copy to be admissible in evidence must purport to be sealed with the Seal 
of Great Britain or of the Foreign State or British Colony to which the original docu- 
ment belongs ; and if the document sought to be proved be a judgmerit, decree, order, or 
other judicial proceeding, of any British, Foreign, or Colonial Court, or an affidavit, 
pleading, or other legal document, filed or deposited in any such Court, the authenticated 
copy to be admissible in evidence must purport either to be sealed with the Seal of the 
Court to which the original document belongs, or in the event of sucli Court having no Seal, 
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to be signed by tbe Judge, or, if there be more tban one Judge, by any one of the Judges 
of the said Court ; and such Judge shall attach to his signature a statement in -writing 
on the said copy, that the Court whereof he is a Judge has no Seal, but if any of the 
aforesaid authenticated copies shall purport to be sealed or signed as hereinbefore 
respectively directed, the same shaJl respectively be admitted in evidence in every case in 
which the original document could have been received in evidence, -without any proof of 
the Seal, -where a Seal is necessary, or of the signature, or of the truth of the statement 
attached thereto, -where such signature and statement are necessary, or of the judicial 
character of the person appearing to have made such signature and statement. 

9. Whenever any book or other document is of such a pubUo nature as to be admissible Proof of books 
in evidence on its mere production from the proper custody, and no Statute or Act qf *° ^^ p^^™ 
Council exists -which renders its contents provable by means of a copy, any copy thereof nature by oerti^ 
or extract therefrom shall be admissible in evidence in any Court of Justice, or before fled copies or 
any person now or hereafter haviug by law or by consent of parties authority to hear, 6^*™"™- 
receive, and examine evidence, provided it be proved to be an examined copy or extract, or 
provided it purport to be signed and certified as a true copy or extract by the officer to 
whose custody the original is intrusted, and which officer is hereby required to furnish 
such certified copy or extract to any person applying at a reasonable time for the same, 
upon payment of a reasonable sum for the same, not exceeding four-pence for every folio 
of ninety words. 

12. This Act shall come into operation on the first day of October in this present Co^moement 

20 Vic. No. 23. An Act to declare ttat Instruments affecting Real Estate 
in this Colony, executed out of tlie Colony, are admissible in. E-vidence 
therein, although not stamped. [Eeserved, 11th March 1857. 
Assented to, 11th August, 1858.] 

Whebbas doubts exist whether Conveyances and other Instruments affecting Eeal Preamble. 
Estate in this Colony, if executed at any place out of the Colony where Stamp Laws 
are in force, axe admissible in evidence in this Colony without being stamped, and it is 
expedient to remove such doubts : Be it therefore declared and enacted by the Queen's 
Most Excellent Majesty, by and -with the ad-vice and consent of the Legislative Council 
and the Legislative Assembly of New South Wales, in Parliament assembled, and by the 
authority of the same, as follows : — 

1. No Conveyance or other Instrument affecting Eeal Estate -within this Colony, or No Deed affect- 
Power of Attorney authorizing the execution or registering of any such Conveyance or cl^onv'to™ "'*'' 
other Instrument wheresoever executed, shall be inadmissible in e-yidence in this Colony require stamps. 
by reason of the same not being stamped. 

22 Vic. No, 7. An Act for the further amendment of the Law of 
Evidence. :[25.th August, 1858.] 

6. When any -writing whatsoever, shall have been copied by means of any machine, or Machine copies 
press, which produces afac-simile impression or copy of such -writing, such impression or *° ^^ evidence, 
copy shall upon proof to the satisfaction of the Court or person having by law, or by con- 
sent of parties, authority to hear, receive, and examine evidence, that the same was taken 
or made from the original writing, by means of such machine or press as aforesaid, be 
primd facie e-vidence of such writing, -without any proof "that such impression or copy 
■was compared with the said original thereof, and without any notice to produce such 
original. 
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31 & 32 Vic. 0. 37. An Act to amend the La-w relating to Documentary 31 & 32 Vic 
Evidence in certain cases. [25th June, 1868.] 

Wheeeas it is expedient to amend the Law relating to Evidence : Be it enacted as 
follows : — . . 

1. This act may be cited for all purposes as "The Documentary B-vddence Act, 1868." Short title. 

2. Primd facie evidence of any proclamation, order, or regulation issued before or after yiai.& of proving 
the passing of this Act by Her Majesty, or by the Privy, Council, also of any proclama- certain docu- 
tion, order, or regulation issued before or after the passing of this Act by or under the ™«°*»- 
authority of any such department of the Q-overnment or officer as is mentioned in the 
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first column of the schedule hereto, may he given in all courts of justice, and in all legal 
proceedings whatsoeTei^, in all or any of the modes hereioaf ter mentioned j that is to say ; 

(1.) By the produotiou of a copy of the Gaxette purporting to contain sueli 
proclamation, order, or regulation. 

(2.) By the production of a copy of such proclamation, order, or regulation purport- 
ing to be printed by the G-oyernment Printer, or, where the question arises in a 
court in any British Colony or Possession, of a copy purporting to be printed 
under the authority of the legislature of such British Colony or Possession, 

(3.) By the production, in the case of any proclamation, order, or regulation issued 
by Her Majesty or by the Privy Council, of a copy or extract purporting to is 
certified to be true by the Clerk of the Privy Council or by any one of the Lords 
or others of the Privy Council, and, in the case of any proclamation, order, or 
regulation issued by or under the authority of any of the said departments or 
officers, by the production of a copy or extract purporting to be certified to be 
true by the person or persons specified in the second column of the said 
schedule in connexion with such department or officer. 

Any copy or extract made in pursuance of this Act may be ia print or writing, or 
partly in print and partly ia writing. 

No proof shaJl be required of the ha,ndwriting or official position of any person 
certifying, in pursuance of this Act, to the truth of any copy of or extract 
from any proclamation, order, or regulation. ' 

Act to be in force 3. Subject to any law that may be from time to time made by the legislature of any 
British Colony or Possession, this Act shall be in force in every such Colony and 
Possession. 

4. If any person commits any of the offences following, that is to say, — 

(1.) Prints, any copy of any proclamation, order, or regulation which falsely 
purports to have been printed by the Government Printer, or to be printed 
under the authority of the Legislature of any British. Colony or possession, or 
tenders in evidence any copy of any proclamation, order, or regulation wldeh 
falsely purports to have been printed as aforesaid, knowing that the same was 
not so printed j or 

(2.) Forges or tenders in evidence, knowing the same to have been forged, any 
certificate by this Act authorized to be annexed to a copy of or extract from 
apy proclamation, order, or regulation j he shall be guilty of felony, and shall, 
on conviction, be Uable to be sentenced to penal servitude for such term as is 
prescribed by " The Penal Servitude Act, 1864," as the least term to which an 
offender can be sentenced to penal servitude, or to be imprisoned for any term 
not exceeding two years, with or without hard labour. 
6. The following words shall in this Act have the meaning hereinafter assigned to them, 
imless there is something in the context repugnant to such construction, that is to say : 

" British Colony and Possession" shsJl, for the purposes of this Act, include the 
Channel Islands, the Isle of Man, and sueh territories as may for the time 
being be vested in Her Majesty by virtue of any Act of Parliament for the 
government of India and all other Her Majesty's dominions. 

" Legislature" shall signify aiiy authority other -than the Imperial Parliament, or 
Her Majesty in Council, competent to make laws for any Colony or Possession. 

" Privy Council" shall include Her Majesty in Council, and the Lords and others of 
Her Majesty's Privy Council, or any of them, and any committee of the Pri^j 
Council, that is not specially named in the schedule hereto. 

" Government Printer" shall mean and include- the printer to HerMajesty, and. 
any printer purporting to be the printer authorized to print the Statutes, 
Ordinances, Acts of State, or other public Acts of the Legislature of any British 
Colony or Possession, or otherwise to be the Government Printer of such 
Colony or Possession. 

GozeWe shall include the London Gazette, the JSdinlurgh Gazette, and. the JMm 
Gazette, or any of such Gazettes. 
6. The provisions of this Act shall be deemed to be in addition to, and not in 
derogation of, any powers of proving documents given by any existing statute or existing 
at common law. 
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EXECUTOES (STATUTE OF). 
21 Heniy VIII cap. 4. The Sale of Lands by part of the Executors 

lawful, [1529,] 

Part of the ex- Pebamblb, &c, : Be it enacted, &a., That where part of the executors named in any 
ecutors who take such testament of any such pers.ou so making or declaring any such will of any 
cKe'of™ 'will lands, tenements, or other hereditaments to be sold by his executors, after the deith 
may sell any ' of any such testator, do refuse to take upon liim or them the administration and 
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ohargs of tlie same testament and last will wherein they be ao named to be executors, land deviaed by 
and. the residue of the same'exeoiitors do accept and take upon them the care and P'° 'f^**'"' '" 
chaj-ge of the same testament and laat will, — that then all bargains and sales of such ° "" 
lands, tenements, or other hereditaments, so willed to be sold by the executors of any 
such testator, aa well heretofore made as hereafter to be made by him or them only of 
the said executors that so doth accept, or that heretofore hath accepted and taken upon 
him or them any such care or charge of administration of any such wiU or testament, 
shaE be as good and as effectual in the law as if all the residue of the same executors 
named in the said testament, so refusing the administration of the same testament, had 
Joined with him or them in the making of the bargain and sale of such lands, tene- 
ments, or other hereditaments so willed to be sold by the executors of any such testator, 
which heretofore hath made or declared, or that hereafter shall make and declare any ■ 
such win, of any such lands, tenements, or other hereditaments after his decease, to be 
sold by his executors. 



FELONS. 

6 Vic. c. 7. An Act to amend tte law affecting transported Convicts with 
respect to pardons and tickets of leave. [3rd April, 1843.] 

Sect. 4. ProTided always, and be it declared and enacted. That no felon under sen- Holders of 
tence of transportation who shall hold a ticket of leave shall be capable of acquiring or tickets of leave 
holding any estate in lands or tenements other than as tenant for years or for some able^of holdi^" 
less term or estate, determinable in each ease upon the revocation of the ticket of leave, real property, 
until after such felon shall have- duly an absolute or conditional pardon from the 
Glovemor or Lieutenant Governor of the place to which he shall have been so trans- 
ported, pursuant to the provisions hereinbefore contained. 



FENCES. 

9 Geo. IV No. 12. An Act to regulate'the dividing"" Fences of adjoining 
Lands.; [2nd August, 1828.] 

Wheeeas it is expedient to make provision for the erecting and upholding of Pences, Preamble, 
dividing Lands adjoining, and abutting on other Lands : Be it enacted by His Excellency 
the Gfovernor of New South Wales, by and with the advice of the Legislative .Council, 
G?hat from and after the passing of this Act, it shall and may be lawful for the owner or Owners of land 
owners of lands, adioining or abutting upon any other lands, and having no sufficient ™*y '^"jnire per- 
dividing fence, to require, by writing, under his, her, or their hand or hands, the owner or tjjg adjoLing 
owners, person or persons legally possessed of and holding any adjoining lands (except- lands to assist in 
ing such lands as shall be held of the Crown, by temporary occupation only), his, her, or makingf and re- 
their agents respeptively, to assist in equal proportions, to make or repair any or all the §iSg (faces. "" 
dividing fences, between such lands respectively ; and in case the owner or owners of such 
adjoining lands, or person or persons legally possessed of and holding the same, or his, 
her, or their agent, shall refuse or. shall neglect to assist, or fail to use due diligence in the 
making or repairing such dividing fences, for the space of six months after the receiving 
of such requisition or notice (or shall not give to the ovmer of siioh adjoioing land, from 
- whom he shall have received such requisition or notice, a sufficient and reasonable excuse 
for not having assisted in carrying such fencing or enclosiu-e iato effect), then, and in 
either such case, it shall and may be lawful for the owner or owners of such adjoining 
land?, who shall have given such requisition or notice as aforesaid, and who shall have 
completed, his, her, or their share of such dividing fence, to engage and contract with any 
person or persons, to complete and execute, or repair such dividing fence, audit shall be 
lawful for such person or persons, so giving notice as aforesaid, and his, her, or their 
servants or the person or persons, contracting to execute, complete, or repair such fencing, 
and his, her, or their servants respectively, to cut upon thefarm or lands of the person or 
persons so neglecting, or refusing as aforesaid, all such indigenous timber, or other indigen- 
ous trees (excepting such as shall have been planted or preserved for ornament), and 
materials, as shall be necessary for executing and completing, or repairing such fencing 
and enclosing as aforesaid j and such owner or owners, contractor or contractors, his, her, 
or their servants respectively, shall not be answerable or chargeable for any act of trespass 
which he, she, or they respectively may have committed on such adjoining lands, for the 
purpose of cutting and carrying away any such indigenous timber as aforesaid ; and iu 
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case a sufficient quantity of the materials necessary for the executing and completing, or 
repairing of such fenping, cannot he obtained upon such adjoining lands, it shall be law- 
ful for the person or persons, authorized to make and repair such dividing fences, or the 
person or persons irith whom, he, she, or they shall so contract, to procure and purfchase 
the materials necessary for the executing and completing, or repairing of such fencing ; 
and all sums of money which shall or may be so expended or laid out under the pro- ■ 
visions of this Act, shall be reooTerable as for money laid out for the benefit of the owner 
or owners of such lands. ('*) 
Persona who 2. And be it further enacted, That if any person or persons shall, from and after the 

shall enclose passing of this Act, enclose his, her, or their lands, before the lands immediately adjoining 
the'laSs'adjSn- ^ aforesaid shall have been duly granted by the Crown, or otherwise held as private 
ing have heen property, the owner or owners of lands so enclosed, shall be authorized to claim and 
granted shall be recover, from the person or persons who shall afterwards become the proprietor or pro- 
recover ftom'anv P"''*°™ °^ ^^°^ adjoining lands one-half of "the actual value of the wall, hedge, orfence, 
future proprietor forming the dividing line or fence between the said adjoining land8,'and such value shall 
one half of the , be ascertained immediately, or as soon as may be, after such adjoining land- shall have 
aotiml value of ^gen granted by the Crovm, or otherwise held as private property as aforesaid, by the 
fence." arbitration of two persons, to be mutually chosen by the parties, and the amount which 

shall be awarded under such arbitration, as one-half of the value of such dividing fence, 
shall be recoverable by due course of law, if not paid within twelve months after the 
date of the award : Provided always, That in case such two persons, so mutually chosen 
as aforesaid, shall not agree in the amount of the sum to be paid for one-half of the value 
of such dividing fence, within the space of one calendar month next after such reference 
shall be made to them, then, and in such case, the same shall be referred to the determina- 
tion of such indifierent person as the said arbitrators, by any vrriting under their hands, 
shall nominate and appoint as umpire in the case ; and the decision of such umpire shall 
be conclusive : Provided also. That in case either of the parties in difference shall neglect 
or refuse, for the space of one calendar month, after notice in writing, given by the other 
party for that purpose, to join in the appointment of such arbitrators as aforesaid, it 
shall and may be lawful for the arbitrator to be chosen by the party giving such notice, 
to mate an award ex parte, which shall be binding and conclusive, in like manner as if 
the party so neglecting or refusing had chosen an arbitrator, who had actually joined and 
made an award therein. 
Cases of dispute 3. Provided always, and be it further enacted, That in all cases where there shall be 
to be referred to natural boundaries between adjoining land, or where any dispute or difference shall arise 
arbitration. beween the respective owners or persons legally possessed of such adjoining lands, as to the 

necessity or sufficiency of any dividing fence as aforesaid, then, and in every such case, 
the same shall be referred to arbitration in like manner, and shall be subject to the like 
award and final decision as hereinbefore provided and directed with respect to the value 
of dividing lines or fences as aforesaid. 
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29 Car 2 c. 3. An Act for prevention of Frauds and Perjuries. [1676.] (*) 

jParol leases and " For prevention of many fraudulent practices, which are commonly endeavoured to 

h* M™h \ih^' ^^ upheld by perjury and subornation of perjury :" Be it enacted, that aE leases, 

the force of estates, interests of freehold or terms of years, or any imcertain interest, of, in,to, or 

estates at will out of any messuages, manors, lands, tenements, made or created by livery and seisin 

""•y- only, or by parol, and not put in writing and signed by the parties so making or 

creating the same, or their agents thereunto lawfully authorized iy writing, shall have 

the force and effect of leases or estates at will onlyj and shall not, either in law or 

equity, be deemed or taken to have any other or greater force or effect — any consideration 

for making any such parol, leases, or estates to the contrary notvrithstanding. 

(*) For sections of this Act relating to devises, see title " WUls," j^ost. 

('*) In an action in a District Court, for money paid and laid out for the defendant 
in fencing a side line between the plaintiff and defendant's properties, of which notice 
had been given under the 9 Q-eo. IV No. 12, plaintiff had written a letter to the 
defendant, as foUows : — " I wish to apprise you that it is my intention to have, within 
six months' time from this day, a new three-railed fence completed between my land 
and your property, now in the occupation of Mr. L., &o." Seld, that the notice wss 
sufficient within the statute. Held also, that the defendant was liable under the Act as 
owner, although the land was, at the time of both the notice and the fencing, under 
lease. Semite (per Stephen, C. J.), that the tenant is also liable under the Act. Fari^ 
Y. Sowman, 6, S. C. B.; 101. 
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II. Except nevertlieless aJl leases not exceeding the term of tliree years from the Except leases 
making thereof, whereupon the rent reserved to the landlord, during such term, shall not exceeding 
amount unto two third parts at the least of the full improTed value of the thing three years, to. 
demised. , 

III. And, moreover, That no leases, estates, or interests, either of freehold or terms No leases or 
of years, or any uncertain interest not heing copyhold or customary interest, of, in, to, h^^'^l'fi'b^^" 
or out of any messuages, manors, lands, tenements, or hereditaments shall at any time assiiined,granied, 
after the said four and twentieth day of June be assigned, granted, or surrendered, or surrmdered 
unless it be by deed or note in writing, signed by the party so assigning, granting, or ^y '^™^- 
surrendering the same, or their agents, thereunto lawfully authorized hi/ writing or by 

act or operation of law. 

IVi And be it further enacted. That no action shall be brought whereby to charge Promises and 
any executor or administrator upon any special promise' to answer damages out of his agreements by 
own estate, or whereby to charge the defendant upon any special promise to answer for ^°'™ ' 
the debt, default, or miscarriages of another person ; or to charge any person upon any 
agreement made upon consideration of marriage ; or upon any contract or sale of lands, 
tenements, or hereditaments, or any interest in or concerning them^) ; or upon any 
agreement that is not to be performed within the space of one year from the making 
thereof; unless the agreement upon which such action shall be brought, or some 
memorandum or note'thereof shall be in writing, and signed by the party to be charged 
therewith, or some other person thereunto by him lawfully authorized. 

TIL And be it further enacted. That all declarations or creations of trusts or confi- All declarations 
dences of any lauds, tenements, or hereditaments, shall be manifested and proved by or creations of 
some writing signed by the party who is by law enabled to declare such trust, or by his ^tto|. '" 

last wHl in writing, or else they shall be utterly void and of none effect. 

VIII. Provided' always. That where any conveyance shall be made of any lands or Trusts arising, 
tenements by which a trust or confidence shall or may arise or result by the implication transferred, or . 
or construction of law, or be transferred or extinguished by any act or operation of law, fmSiJ^ion or 
then and in every such case, such trust or confidence shall be of the like force and lawnot excepted, 
effect as the same_would have been if this Statute had not been made, anything herein- 
before contained to the contrary notwithstanding. 

IX. And be it further enacted. That all grants and assignments of any trust or confi- Assignments of 
dence shall likewise be in writing, signed by the party granting or assigning the same, *rust in writing. 
or by such last wiU or devise, or else shall likewise be utterly void and of none 

effect. 

X. And be it further enacted. That it shall and may be lawful for every sheriff or Lands, &c., shall 
other officer to whom any writ or precept is or shall be directed, at the suit of any be hable to the 
person or persons, of, for, and upon any judgment, statute, or recognizance hereafter cesUi^qmtrust— 
to be made or had, to do, make, and deliver execution unto the party in that behalf 

suing, of all such lands, tenements, rectories, tithes, rents and hereditaments, as any 

other person or persons be in any manner of wise seised or possessed, or hereafter shall 

be seised or possessed, in trust for him against whom execution is so sued, like as the 

sheriff or other officer might or ought to have done, if the said party against whom 

execution shall be so sued had been seised of such lands, tenements, rectories, tithes, 

rents, or other hereditaments of such estate as they be seised of in trust for him at 

the time of the said execution sued j which lands, tenements, rectories, tithes, rents, and held free 

and other hereditaments, by force and virtue of such execution, shaU accordingly be ^°^^ 'he jneum- 

held and enjoyed, freed and discharged from all incumbrances of such person or pg^o^g seised 

persons as shall be so seised or possessed in trust for- the person against whom such intrust. 

execution shall be sued ; and if any cestuy que trust hereafter shall die, leaving a trust Trusts shall be 

in fee simple to descend to his heir, then and iu every such ease such trust shall be assets in the * 

deemed and taken and is hereby declared to be assets by descent, and the heir shall be hands of heirs. 

liable to and chargeable with the obligation of his ancestors for and by reason of such 

assets as fully and amply as he might or ought to have been if the estate in law had 

descended to him iu Uke manner as the trust descended, any law, custom, or usage to 

the contrary in anywise notwithstanding. 

XI. Provided always, That no heir that shall become chargeable by reason of any No heir shall by 
estate or trust made assets in his hands by this law, shall by reason of any kind of plea, reason thereof 
or confession of the action, or suffering judgment by ment dedire, .or any other matter, ableS^ls"™ 
be chargeable to pay the condemnation out of his own estate ; but execution shall be estate. 

sued of the whole estate so made assets in his hands by descent, in whose hands soever 
it shall come after the writ purchased in the same manner as it is to be at and by the 
common law, where the heir at law pleading a true plea, judgment is prayed against him 
thereupon ; anything in this present Act contained to the contrary notwithstanding. 

,^ , — — ■ — - 

(") A sale of a then growing crop of oranges, with power to the purchaser to enter 
and pick them during the ensuing eleven months, is not a sale of an interest in or con- 
cerning land within the 4th section of the Statute of Frauds. Cullan v. Fearse, 3, S.C.K.; 
p. 200 ; and see Sogcm v. Sogan, 7, S.O.E., Bq., 81, 
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XIII. " And whereas it liatli been found misoliieToua that judgments in the Eng's 

Courts at Westminster do many times relate to the first day of the term ■whereof they 

are entered, or to the day of the return of the original or filing the bail, and bind the 

defendant's lands from that time, although in truth they were acknowledged or suffered 

and signed in the vacation time aftef the said term, whereby many times purchasers 

feel themselyes aggrieved :" 

Tho day of sign- XIY. Be it enacted, That any Judge or officer of any of His Majesty's Courts of 

™S ?"? ^Vy^lf' Westminster that shall sign any judgments, sh'all, a* the signing of the same, without 

enteral on tho ^^^ ^°^ doing the same, set down the day of the month and year of his so doing upon 

margent of the the paper, book, docket, or record which he shall sign, which day of the mouth and 

'■o^' year shall be also entered upon the margent of the roll of the record where the said 

judgment shall be entered. 
And such judg- XV. And be it enacted, That such judgments as against purchasers bond Jide for 
purohaaera^™ll '^^^n^l^ls consideration of lands, tenements, or hereditaments, to be charged thereby, 
relate to such shall, in consideration of law, be judgments only from such time as they shall Be so 
time only. signed, and shall not relate to the first day of the term whereof they are entered, or the 

day of the return of the original, or filing the bail — any law, usage, or course of any 
Court to the contrary notwithstanding, 
^"ts of execu- XVI. And be it further enacted, Tijp,t no writ of .^eW facias or other writ of eiecu- 
thTproperty of ^^°^ ^^^ ''™* ^^ property of the goods against whom_ such writ of execution is 
goods but from sued forth but from the time that such writ shall be dehvered to the Sheriff, Under 
the time of their Sheriff, or Coroners to be executed : And for the better manifestation of the said time, 
offioCT'^ *° *''* *^^ Sheriff, Under Sheriff, and Coroners, their deputies and agents, shall, upon the 
receipt of any such writ (without fee for doing the same), endorse upon the back 
thereof the day of the month or year whereon he or they received the same. 
Contracts for XVII. And be it further enacted. That no contract for the sale of any goods, wares, and 

£10^0?'*'°°'''''°' ™®'^°^''''"^^^^' ^°^ *^® P""® °^ *™ pounds sterling or upwards, shall be allowed to le 
good, except the buyer shall accept part of the goods so sold, and actually receive the 
same, or give something in earnest to bind the bargain or in part of payment, or that 
some note or memorandum in writing of the said bargain be made and signed by the 
parties to be charged by such contract or their agents thereunto lawfully authorized. 
the day of the XVIII. That the day of the month and year of the enrolment of the recogiuzauoes shall 
rM0CT?2an °\ te set down in the margent of the roU where the said recognizances are enrolled j and that 
shallbe set down ^° recognizance shall bind any lands, tenements, or hereditaments, in the hands of any 
and lands in the purchaser horid fide and for valuable consideration, but from the time of such 
*an(^ of pDTcha- enrolment, — any law, usage, or course of any court to the contrary in any wise not- 
sere bound from ^4.v,„i;„„jL» y ' = • .' J J 
that time only. Withstanding. 

22 & 23 Car 2 XXV. And for the explaining one Act of this present Parliament, intituled, "An Ad 

c. 10. ' fi^ '** better settling of Intestates' Estates," be it declared by the authority aforesaid, 

Husbands not That neither the said Act, nor anything therein contained, shall be construed to extend 
compellable to to the estates of femes coverts that shall die intestate, but that their husbands may 
distribute estate demand and have administration of their rights, credits, and other personal estates, and 
of wives. recover and enjoy the same as they might have done before the making of the said 

Act. 

[Made perpetual by 1 Jao. 2 p. 17, s.5.] 

FRIENDLY AND OTHER MUTUAL BENEFIT SOCIETIES. 

37 Vic. No. 4. An Act to consolidate and amend the Law relating to 
Friendly and other Mutual Benefit Societies. [28th November, 1873.] 

Building for 32. It shall be lawful for the Trustees for the time being of any Friendly Society 

Society's purpose formed and established under this Act, or under any of the Acts hereby repealed, with 
SSed^orlkased t^« consent of the majority of the members thereof present at a special meeting of the 
Society, "to purchase, build, hire, or take upon leaise any building for the purpose of holding 
such meetings and to adapt and furnish the same, or to purchase or hold upon lease any 
land for the said purpose of erecting thereupon a building for holding the meetings m 
the'Sooiety, and such Trustees shall thereupon hold the same in trust for the use of sum 
Society ; and with the like consent as aforesaid, such Trustees may mortgage, sell, 
exchange, or let such building or any part thereof, and the receipt in writing of such trus- 
tees for the time being shall be a legal discharge for the money arising from such mort- 
gage, sale, exchange, or letting j and no mortgagee, purchaser, tenant, or assignee shall M 
bound to inquire into or ascertain or prove the consent aforesaid, to verify his title ! 
Provided always, that any building purchased, or appropriated for the purpose aforesaid, 
already belonging to, or in possession of, any such Society heretofore formed and estab- 
lished under any of the said repealed Acts, may be holden and dealt with, as if it had been 
acquired under this Act, and the land or buildings, which may be vested in the treasurer. 
Trustees, or other officer thei^of for the time being, shall thereupon vest in the Trusteet 
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for the time being of such Society, for the same estate and interest as the said treasurer, 
Trustees, ojt other officer may hare therein, without any conveyance or assignment -what- 
ever ! Provided nevertheless that all money spent in purchasing, building, hiring, or 
taking upon lease, any building, for the purpose of holding such meetings, and in adapting 
and furnishing the same, be raised according to the rules of the Society in such behaS 
inserted. 

33. All real and personal estate whatsoever, belonging to any such Society established ^op^T'r °' , 
under this Act or any of the Acts hereby repealed, shaU be vested in such Trustees for inS°^eaf 
the time being, for the use and benefit of such Society and the members thereof j and the 

real or personal estate of any branch of a Society shall be vested in the Trustees of such 
branch, and he under the control of such Trustees, their respective executors or adminis- 
trators, according to their respective claims and interests j and upon the death or removal 
of any such Trustee, the same shall vest in the succeeding Trustee or Trustees, for the 
same estate and interest as the former Trustee ox Trustees had therein, and subject to 
the same trusts, without any conveyance or assignment whatsoever ; and in all actions 
or suits or indictments or summary proceedings before magistrates touching or concerning 
any such property, the same shall be stated to be the property of the person or pefsons 
for the time being holding the said office of Trustee or Trustees, in his or their proper 
name or names as Trustee or Trustees of such Society, without any further descrip- 
tion. 

34. The Trustees of any such Societies are hereby authorized to bring or defend, or Actions, &c. , by- 
cause to be brought or defended, any action, suit, or prosecution, in any Court of Law or °^ *S*""' theva. 
Equity, touching or concerning the property, right, or claim to property of the Society for 

which he or they are such Trustees as aforesaid, and such Trustees shall and may in all 
oases concerning the real or personal property of such Society, sue and be sued, plead and 
be impleaded, in any Court of Law or Equity in their proper name or names as Trustees 
of such Society, -without other description, and no such action suit or prosecution shall be 
discontinued or shall abate by the death of any Trustee, or his removal from the office 
of Trustee, but the same shall and may be proceeded in, by, or against the succeeding 
Trustee or Trustees, as if such death or removal had not taken place, and such succeeding 
Trustee or Trustees shall pay or receive the like costs as if the action or suit or prose- 
cution had been commenced in his or their name or names for the benefit of, or to be 
reimbursed from, the funds of such Society. 

35. Provided nevertheless, that-no Trustee of any such Society shall be liable to make Limitatioi} ol 
good any deficiency which may arise or happen in the funds of such Society, but shall be siSty.' "^ 
liable only for the money which shall be actually received by him on account of such 

Society. 

36. In any proceedings agaiost any such Society, established under this Act or any of P'ooeedinga. 
the Acts hereby repealed, it shall ,be sufficient to make the secretary or other public 

officer- of such Society the defendant in such proceedings, by his name 'and the title of 
the office he holds in the Society, and such proceedings shall be commenced and carried 
on against such""officer, oh behalf of such Society, and shall not be abated or prejudiced • 
by the death, resignation, or removal, or by any act of such officer after the commence- 
ment thereof, and the summons to be issued to such officer may be served by lea-ving it 
at the -office or place of business of such Society. 

42. The Trustees of any such Society established under this Act or any of the said £^??„j°' 
repealed Acts, from time to time, -with the consent of the committee of management of . 
such Society, or of a majority of the members of such Society present -at a general or 
special meeting thereof, or in accordance -with the rules of such Society, may deposit the 
funds of such Society in any Q-ovemment Savings' Bank, or invest such funds or any 
part thereof to any amount in any Colonial Grovemment Fund or Debentures, or in such, 
other security as the rules of such -Society may direct, not being the purchase of house 
or land (save and except the purchase of buildings wherein to hold the mfeetings or 
transact the business of such Society, as hereinbefore mentioned), and not being the pur- 
chase of shares in any joint stock or other company -with or vrithout charter or incorpo- 
ration, and not being personal security, except in the case of a member of one full year's 
standing at least, and in respect of a sum not exceeding one-half the amount of his 
assurance on hfe, such member providing the written security of himself and two 
satisfactory sureties for repayment, and in case of such member's death before repayment, 
the amount of such advance -with interest money be deducted from the sum so assured, 
without prejudice in the meantime to the operation of such security. 

PART rv. 

Benefit BuiiiaNa liOis akd Investment Societie8. 
49. It shall be lawfjd for any number of persons to form themselves into and establish For what pur- 
Societies— • posesBenefit 
(1.) For the purpose of raising by the monthly or other subscriptions of the several other™ocfet.iea 
members of ruch Societies, in shares not exceeding the value of two hundred may be estab- 

lisbed. 
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certain par- 
ticulaxs. 




pounds for each, share (such, suhsoriptions not to eiceed thirty shillings per 
month for each share), a stock or fund for the purpose of enabling each member 
thereof to receive out of the funds of such Society the amount or value of his 
share or shares therein and to erect or purchase a dwelling-house or dwelling- 
houses, or to acquire other real or leasehold estate to be secured by way of 
mortgage to such Society until the amount or value of his share slmll We 
been fully repaid to such Society with the interest thereon, and all fines or other 
payments incurred in respect thereof. 
(2.) For creating a loan fund for the use of members, with a periodical repayment 

of principal and interest by instalments. 
(3.) For any other purpose of mutual benefit and advantage to the members only, 
which the Law Officers of the Crown shall certify to be legal, and such as in 
their opinion is deserving of the extension thereto of the facilities andprivileges 
by this Act conferred on Societies within the meaning of this Part. 
And such persons may make rules subject to the provisions of this Act for the better 
carrying out any of the aforesaid purposes. 
Rules to contain 50. The rules of every Society so to be established, shall provide for the several par- 
ticulars following (that is to say) — 

SI.) The name, objects, and place of business of the Society. 
2.) The mode of appointing a committee of management, and their duties and 

The mode of appointing and removing officers of the Society. 
The number of shares to be held by any one member. 
The manner of making new jTules and altering or repealing existing rules. 
(6.) The manner of settling disputes between the Society and any officer or member 

thereof, or person claiming on account of a member. 
(7.) The manner of collecting the subscriptions of the members, of providing for 
the safe keeping thereof, and mode of investing and applying the same and the 
other funds of the Society to the purposes of the Society. 
(8.) The auditing of accounts, and the publication of a general balance of the assets 

and liabilities of the Society at least once a year. 
(9.) The faithful performance of their duties by the paid officers of the Society, 
having the custody or management of any moneys of the Society, and the 
amount and nature of security to be given by such officers. 
(10.) The manner of winding up the affairs of the Society and dissolving the same 
and distributing the assets thereof. 
51. No member shall receive or be entitled to receive from the funds of any snob 
Society, established under this or the Act hereby repealed relating to Benefit Building 
Societies, any interest or dividend by way of annual or other periodical profit upon any 
shares in such Society, until the amount or value of his shares shall have been realized, 
except on the withdrawal of such member according to the rules of such Society. 
Society may 52. It shall be lawful for any such Society to receive from any member thereof any 

receive sums of g^jjj pf money by way of bonus on any share or shares, for the privilege of receiving tbe 
SlmS^ '' '"'^ same in advance, prior to the same being realized, and also any interest for the share or 

shares so received or any part thereof. 
Forms of con- 53. It shall be lawful for any such Society, in and by the rules thereof, to describe tbe 

veyance,&e.,maiy form or forms of conveyance, mortgage, transfer, agreement, bond, or other instrument 
be specifled m -^jjich may be necessary for carrying the purposes of the said Society into execution, and 
which shall be specified and set forth in a Schedule to be annexed to the rules of such 
Society. 

54. The Trustees named in any mortgage, whether already made or hereafter to be 
made, on behalf of any Society estabUahed under this Act or the Act relating to Benefit 
Building Societies hereby repealed, or the survivors or survivor of them, or the Trustees 
for the time being, may endorse upon any mortgage or further charge given or to be 
given by any member of any such Society to the Trustees thereof, for moneys advanced 
or to be advanced by any such Society to any member thereof, a receipt for all moneys 
intended to be seciu-ed by such mortgage or further charge, which receipt shall be sufficient 
and effectual to vacate the said security, and to vest the estate of and in the property 
comprised in such security, in the person or persons for the time being entitled to tbe 
equity of redemption, to the uses and upon the trusts, to or upon which the equity of 
redemption then stands limited, without it being necessary for the Trustees of any such 
Society to give or execute any reconveyance of the property so mortgaged : Provided 
always that the form of such receipt shall be specified in a schedule to be annexed to 
the rules of such Society. 

65. A copy of any resolution appointing any person to the office of Trustee of anysuon 
Society, and signed by the secretary and any. three members thereof, deposited with the 
Eegistrar, shall be conclusive evidence as to the fact of such appointment, and of its 
sufficiency in favour of all persons accepting any conveyance or release or otherwise 
dealing with such trustee And.no such person shall be bound to inquire into the 
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partictilars of any sijoh appointment, except aa disclosed by. the copy of resolution so 
deposited, or prejudiced by any breach, or neglect of the rules of such Society, or pro- 
visions of this Act in reference thereto. 

56. The foUowing sections of Paj^t III of this Act shall and may be applied to every Application of 
Society heretofore or hereafter to be established, for any of the purposes hereinbefore in gfOTs^of^art'lII 
this Part mentioned or referred to, unless the rules of such Society make other provision (rtiendly 

in respect of the several matters in the said sections contained inconsistent with the Societies), 
application thereof to such Society (that is to say) — 

-With reference to the dissolution of Societies, and the awards of the Registrar, 
Sections 21 to 26 inclusive. 

With reference to the union of Societies and transfer of engagements. Section 27. 

With reference to appointment of Trustees, Section 28. 

With reference to minors and list of charges, Sections 29 and 31. 

With reference to purchase or lease of buildings for holding meetings, &c.. Sec- 
tion 32. 

With reference to vesting of property in Trustees, actions by or against them, limita- 
tion of l^eir Habili|;y, and proceedings against a Society, Sections 33 to 36 
inclusive. 

With reference to security by and accountability of treasurer. Sections 37 and 38. 

With reference to recovery of property on death or insolvency of officers. Section 39. 

With reference to returns to Registrar, Sections 45 and 46. 

* And for the purpose of the better giving effect to the provisions of this section, all words 
and expressions in the said sections or any of them, shall be ar such extended or qualified 
meanings as may be necessary to make the provisions of the said sections appUcable 
hereto. 

PART T. 

CO-OPEEATITE TEADINa AND InDTJSTEIAL SOCIETIES. 

57. Any number of persons, not being less than seven, may establish a Society under Constitution of 
this Act for the purpose of carrying on any labour, trade, or handicraft, whether wholesale partV. "™ °' 
or retail, except the business of banking, which the members of such Society voluntarily 

unite to carry on or exercise, and of applying the profits to any lawful purposes ; and the 
buying and selMng of land, and the working of mines and quarries, shall be deemed to be 
a trade within the meaning of this section. 

58. The rules of every such Society shall contain provisions in respect of the several ^rtotX^-"**'" 
matters following, viz. : — ticulars. 

(1.) Object, name, and place of office of the Society, which must in all cases be 
registered as one of limited liability. 

(2.) Terms of admission of members. 

(3.) Mode of holding meetings and right of voting and of making or altering rules. 

(4.) Determination whether the shares or any number thereof shall be transferable 
or not, and iii case it be determined that the shares or any number thereof shall 
be transferable, provisions for the form of transfer and registration of shares, and 
for the consent of committee of management, and confirmation by the general 
meeting of the Society, and in case shares shall not be transferable, provision for 
paying to members balance due to them on withdrawing from the Society. 

(5.) Provision for the audit of accounts. 

(6.) Power to invest part of capital in another Society : Provided that no such 
investment be made in any other Society not registered under this Act. 

(7.) Power and mode of withi&iwing from the Society, and provisions for the claims 
of executors, administrators, or assigns of members. 

(8.) Mode of application of profits. 

(9.) Appointment of managers and other officers, and their respective powers and 
remuneration. 

59. A certificate of registration, according to the form set forth ia the third Schjedule Kegistratlon of 
hereto, shall be given by the Registrar in all cases where the requirements of this Act Society, 
have been complied with, and such certificate shall in all cases be conclusive evidence that 

the Society mentioned therein has been duly registered. 

60. The granting of such certificate to a Society by the Registrar shall have the effect Inoorjjoiatlon 
of incorporating the members of such Society by the name described in such certificate, "' Society, 
with perpetual succession and a common seal, with power to hold lands and buildings 

and to erect, purchase, lease, mortgage, seU, and convey the same respectively, and with 
limited liability as hereinafter provided. 

61. The certificate of registration shall vest in the Society all the property that may at Certificate to 
the time be vested in any person in trust for the Society ; and all legal proceedings then of Sod'efy pre-*' 
pending by or against any such person or any other officer on account of the Society, may viously held 

be prosecuted by or against the Society in its registered name without abatement. in trust. 
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69. The rules of ercry suoli Society shall bind the Society, and the members thereof, 
to the same extent as if each member had subscribed his name and affixed his seal 
thereto, and as if there -werS ia such rules contained a coYenant on the part of himself, 
his heirs, executors, and administrators to conform to such rules, subject to the provision 
of this Act, and aU moneys payable by any member to the Society in pursuance of such 
rules shall be deemed to be a debt due from such member to the Society. 



SECOND SCHEDULE. 
Scale of Fees payable to Eegistrar. 



For Friendly Societies 

within the meaning 

of Part ni. 



For Benefit Building 

and other Societies 

witliin Part IV. 



For Co-operative 
Trading and Indus- 
trial Societies within 
PartV. 



Certificate of rules of new 
Society 

Certificate of new or amended 
rule or change of name. . . , 

Award 



£ B. d. 
110 



5 
3 3 



£ s. d. 

2 2 

10 6 

5 5 



£ ». d. 
2 2 

10 6 



GEANTS (OF LAlfD) CONFIRMATION. 

6 W. IV No. 16. An Act to remove doubts concerning lie validity of 
Grants of Land in New South "Wales. [9tli June, 1836.] 

Preamble. Wheeeas the Governors, Lieutenant Q-overtiors, and persons administering the Govern- 

ment of New South Wales, have from time to time been authorized and empowered by 
His present Majesty, and His Majesty's two last Eoyal predecessors, by Commission under 
the Great Seal, to grant and dispose of the waste lands of New South Wales : And 
whereas, in exercise of the power and authority in them so vested as aforesaid, the 
respective Governors, Lieutenant Governors, or persons administering the Government 
of New South Wales, have from time to time made and issued grants or conveyances 
of lands situated in the said Colony to divers of His Majesty's subjects j but such grants 
or conveyances have been made in the names of the said Governors, Lieutenant Gover- 
nors, or persons administering the Government for the" time being, and not in the name 
of His Majesty, or either of His Majesty's Royal predecessors : And whereas doubts have 
been entertained whether such grants or conveyances made and-issued as aforesaid, by reason 
of the informality thereof, are valid in the law, or binding upon His Majesty, his heirs, 
and successors : And whereas to remove such doubts, and quiet the titles of His 
Majesty's subjects holding or entitled to hold any lands in New South Wales so granted 
or conveyed as aforesaid. His Majesty hath, through the Bight Honorable Charles 
Viscount Glenelg, one of His Majesty's Principal Secretaries of State, graciously signified 
-his Boyal will and pleasure that all graflts or conveyances of land made by any such 
Governor, Lieutenant Governor, or person lavvfully administering the Government for 
the time being, in the exercise or supposed exercise of the powers and- authorities in 
them so vested as aforesaid, should be declared to be valid in the law, and binding upon 
Declaring the His Majesty, his heirs, and successors : Be it therefore enacted by His Excellency 
validity of grants the Governor of New South Wales, with the advice and consent of the Legislative 
iflstwd^jv'thcT'" Council thereof , That all grants, deeds, or conveyances, at anytime heretofore made and 
Governors of the issued by or in the name of any Governor, Lieutenant Governor, or jaerson lawfully adminis- ' 
Colony. tering the Government of New South Wales, of any lauds situated in the said Colony, . 

and notwithstanding such grants, deeds, or conveyances shall not be in the name of His 
Majesty, or of either of His Majesty's two last Royal predecessors, shaU be and be deemed, 
taken, and held to be, and to have been, from the respective dates thereof, as valid and 
efEectual in the law to grant and convey such lands, and shall be as binding upon his 
said Majesty, his heirs, and successors, to all intents and purposes, as if such ' grants, 
deeds, or conveyances, had been made and issued in the name of His Majesty, or of 
cither of His Majesty's two last Koyal predecessors, and had passed and been executed 
.under the Public Seal of the said Colony, and had been recorded in the most regidar 
form of law, anything in any Act, law, custom, or usage to the contrary in anywise 
notwithstanding. 
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3 Vic. No. 1. An Act to remove doubts concerning 'the Validity of certain 
Grants of Land in New South Wales. [3rd July, 1839.] 

Whebeas certain grants or conTeyanoes of parts of the waste lands of the Crown in Preamble. 

the Colony of New South Wales have been made and issued to diTerapersons under 

the Great Seal of the Colony, and in the name of His late Majesty King William the 

Fourth, between the twentieth day of June, in the year one thousand . eight 

hundred and thirty-seven, being the day of the demise of His said late Majesty, 

and the twenty-fifth day of October in the same year, on which last-mentioned day the 

intelligence of the said demise first reached the said Colony : And whereas doubts hare 

been entertained whether such grants or conyeyances made and issued as aforesaid are 

valid in law, or binding upon Her Majesty, Her Heirs, and Successors : And whereas to 

remove such doubts, and to quiet the titles of Her Majesty's subjects, holding or entitled 

to hold any lands in New South Wales so granted or conveyed as aforesaid. Her Majesty 

hath, through the Eight Honorable Charles Lord Grlenelg, one of Her Majesty's 

Principal Secretaries of State, been graciously pleased to signify Her Eoyal will and 

pleasure that all grants or conveyances of lands made or issued by the Governor of 

the said Colony under the Great Seal of the same, and in the name of His said late 

Majesty during the time aforesaid, in th# exercise or supposed exercise of the powers 

and authorities vested in him as said Governor, should be valid in law and binding upon 

Her Majesty, Her Heirs, and Successors : Be it therefore enacted by His Excellency AUgrantn.deeds.or 

the Governor of New South Wales, with the advice of the Legislative Council thereof, o°Sd'dS|''th. 

That aU grants, deeds, or conveyances of any lands situated in the said Colony, that 5|jSf th'B'demi8'e''of 

have been made or issued in the name of His said late Majesty King William the hu ute Mo/esty' ° 

Fourth, at any time after the demise of His said Majesty, and on or before the twenty- FoSfa SSe date 

fifth day of October, in the year aforesaid, being the day on which the said demise was "' {J= 'oftWe i'nt'iii' 

known in the said Colony, shaU be and shall be deemed, taken, and held to be and to gence of such demise 

have been from the respective dates thereof, as valid and effectual in law to grant and IndL'btading'" Jo" 

convey such lands, and shall be as binding upon Her Mai esty. Her Heirs, and Successors, H" presentmjcst j, 

t. 11 ' . . J ... 1 ° r 1 1 J." iTi T -; H er Heirs and Suc- 

to all intents and purposes, as it such grants, deeds, or conveyances had been made and cessors, as if the 
issued in the name of Her present Majesty Queen Victoria, and had been recorded in raTs'Sed in'Si'?'''* 
the most regular form of law, anything in any Act, or law, or usage to the contraiy in """"= im" "est"'' 
anywise notwithstanding. prescn ajes j. 

11 Vic. No. 54. An Act to remove doubts concerning the validity of 
certain Grants of Land in the City of Sydney. {*) 

Whbeeab, by a proclamation, bearing date the eighth day of June, one thousand eight Preamble! 
hundred and twenty-nine^ made and pubjished by His Excellency Lieutenant General 
Ealph Darling, then Captain General and Govemor-in-Chief of the Colony of New 
South Wales, reciting that much inconvenience had been occasioned by the want of 
sufficient titles for allotments of laud in the town of Sydney, and that such titles had Eecita,lof Procl»< 
not been issued by the Government, except in a few instances, since the thirtieth day of mation, 8th day 
June, one thousand eight hundred and twenty-three, in order to remedy the said incon- °^ June, 1829. 
venience and to give the necessary security to private property, it was thereby ordained 
and proclaimed that, on application being made, a grant in fee simple should be issued 
under the conditions in the said proclamation specified, to every person or his lawful 
representative who, on or before the said thirtieth day of June, one thousand eight 
hundred and twenty-three, was hand fide in possession, by lease from the Government, 
whether such lease was then expired or not, or by mere right of occupancy of any 
allotment of land in the town of Sydney which had not theretofore been alienated by 
the Crown, and not specified in a certain order of the Government, bearing even date 
with the said Proclamation, number thirty, or otherwise notified theretofore, as being 
required for pubUc purposes, reserving, however, and keeping harmless all rights of other 
• private individuals which might be lawfully estabhshed at any time thereafter : And 
whereas since the issuing of the said Proclamation grants in fee simple of allotments 
of land in Sydney, which had been before leased by the Government, have from time to 
time been made and issued to divers persons claiming the said land under the terms and 
conditions set forth in the said Proclamation : And whereas at the time of making and 
-issuing of divers of the said grants leases of the said lauds vrhioh had been issued by 
the Government were unexpired, and the said leases were not surrendered nor cancelled 
nor recited nor mentioned in the said grants : And whereas doubts have been enter- 
tained whether such grants or conveyances, made and issued as aforesaid, are valid in 
the law, and it is expedient that such doubts should be removed : Be it therefore 
enacted by His Excellency the Governor ef New South Wales, with the advice and oon- 

* This Act was disallowed and an Imperial Act substituted re-enacting its provisiofie 
and language, viz., 12 Yic. cap. 32. The enactments are quite identical 
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Bent of the Legislative Coupcil thereof, That all grants mafle and issued after the date 
and publioation of the said Proclamation, by or in the name of the Q-overnor or person 
administering the floTomment of the said Colony for the time being, or in ike name of 
Her Majesty's Predecessors, King G-eorge the Fourth or Zing William the Fourth, or 
by or in the^name of Her present Majesty Queen Victoria, of any lands situated in 
Sydney j and notwithstanding that the leases which had been issued of the same lands 
were at the time of the mating and issuing of such grants unexpired, and that Biioi 
leases were not recited in the said grants, shall be and shall be deemed taken, and held 
to be and to have been from the respective dates thereof as valid and effectual in the 
law, to grant and convey such lands to all intents and purposes as if such leases had 
been surrendered, canoeUed, or recited, and set forth in the said grants, anything in any 
Act, law, custom, or usage to the contrary notwithstanding. 

2. Provided always and be it enacted. That nothing in this Act contained shall be 
cTeemed or taken to affect or prejudice the rights, of any person or persons to any lands 
or hereditaments which shall have been or shall be erroneously or wrongfully granted 
to any grantee thereof, contrary to the true intent and meaning of the said .Procla- 
mation, anything in any such grant or in this Act to the contrary notwithstanding. 



Preamble. 



GEANTS (PROOF OF). 

11 Vic. No. 38. An Act to facilitate the proof of Letters Patent or Deeds 
of Grant from the Crown. [2nd October, 1847.] 

Wheebas it is expedient to facilitate the proof in all Courts of Law and Equity, and in 
aU other Courts in the Colony of New South Wales, of the contents of Letters Patent 
and Deeds of Grant from the Crown, by which land in the said Colony hath been, or 
, shall after the passing of this Act, be granted to any person or persons whomsoever for 
any estate or interest : Be it therefore enacted by His Excellenoy the Governor of New 
South Wales, with the advice and consent of the Legislative Council thereof. That every 
Official record of entry or copy now kept, or hereafter to be kept, as of record, or for public or official 
to be received in purposes, in the office of the Colonial Secretary, or of the Registrar General of the said 
evidence— Colony, or of the Deputy Registrar of the Supreme Court at Port PhiUip, purporting 

to be an entry or copy of any Letters Patent or Deed of Grant from the Crown of any 
land situated in the said Colony, to any person or persons whomsoever, shall, in case the 
Letters Patent, or Deed of Grant, of which the same purports to be an entry or copy, 
shall not be produced in evidence, be deemed and taken to be of the same force and 
effect as the original Letters Patent or Deed of Grant, under the seal of the said Colony, 
July recorded and signed by the Governor of .the said Colony for the time being, and 
a copy of any such entry, or copy kept or hereafter to be kept, as of record as afore- 
said, of any such Letters Patent or Deed of Grant, certified to be a true copy under the 
hand of the said Colonial Secretary, or the Registrar General, or Deputy Registrar for 
the time being, shall,' upon proof made that such certificate has been signed by the said 
Colonial Secretary, or Registrar General, or Deputy Registrar for the time being (and 
whom it shall not be necessary to prove to be such Colonial Secretary, or Registrar 
General, or Deputy Registrar), shall have the same force and effect for the purposes of 
evidence, to all intents and purposes whatsoever', as if the original Letters Patent or 
Deeds of Grant, of which the copy so produced and certified shall piu-port to be a copy 
of the entry or copy as aforesaid, had been produced in evidence. 
Fees. 2. And be it enacted. That for every such copy a fee at the rate of one shilling and 

three-pence for every folio of seventy-two words shall be charged previously to the 
delivery of the same, and the amount thereof shall be duly paid by the officer receiving 
the same into the Colonial Treasury, for the public uses of the said Colony, and in sup- 
port of the Government thereof. 
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ILLUSORY APPOINTMENTS. 

11 G. IV & 1 W IV c. 46. An Act to alter and amend the Law 

relating to illusory Appointments. [16th July, 1830.] (*) 

niusory appoint- " Whekbas by deeds, vrills, and other instruments, powers ai-e frequently given to appoint 

^idln'equity " ^^^^ ^^^ personal property amongst several objects, in such manner that none of the 

as well as at law. " objects can be excluded by the donee of the power from a share of such property : 

"And whereas appointments in exercise of such. powers, whereby an unsubstantial, 

(*) Adopted by 5 W. IV No. 8, from 4th August, 1834. 



INFANTS' MARRIAGE SETTLEMENTS. 45. 

" illusory, or nominal stare of the property affected thereby is appointed to, or left 
" unappointed to devolve upon any one or more of the "objects thereof, are invalid in 
" equity, although the like appointments are good and binding at law" : Be it therefore 
enacted, by the King's Most Excellent Maje'sty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons in this present Parliament assembled, 
and by the authority of the same, That no appointment which from and after the pass- 
ing of this Act shall be made in exercise of any power or authority to appoint any 
property, real or personal, amongst several objects, shall be invalid or impeached in equity, 
on the ground that an unsubstantial, illusory, or nominal share only shall be thereby 
appointed to, or left unappointed to devolve upon any one or more of the objects of such 
power ; but that every such appointment shall be vahd and effectual in equity as well as 
at law, notwithstanding that any one or more of the objects shall not thereunder, or in 
default of such appointment, take more than an unsubstantial, illusory, or nominal share 
of the property subjected to such power. 

2. Provided always, and be it further enacted, That nothing in this Act contained shall ^°^}'' ^? ff' "'"'^ 
prejudice or affect any provision in any deed, will, or other instrument creating any such declares the 
power as aforesaid, which shall declare the amount of the share or shares from which no amount of the 
object of the power shall be excluded. share 

3. Provided also and be it further enacted and declared. That nothing in this Apt con- nor to give any 
tained shall be construed, deemed, or taken, at law or in equity, to give any other vaHdity, anv^aDDointment 
force, or effect to any appointment, than such appointment would have had if a substan- than the same 
tial share of the property affected by the power had been thereby appointed, to or would have had. 
left unappointed to devolve upon any object of such power. 



INFANTS' MARRIAGE SETTLEMENTS. 

20 Vic. No. . 2. An Act to enable Infants, -witli tlie approbation of the 
Supreme Court in its -equitable jurisdiction, to make buidi];ig settle- 
ments of their real and personal estate on marriage. [29th December, 
1856.] 

Whbbeas great inconveniences and disadvantages arise in consequence of persons who Preamble. 
marry during minority being incapable of making binding settlements of their property : 
For remedy whereof be it enacted by the Queen's Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative Assembly of New 
South Wales, in this present Parliament assembled, as follows : — 

1. From and after the passing of this Act, it shall be lawful for every infant upon or Infants may with 
in contemplation of his or her marriage, with the sanction of the Supreme Court in its of the^&ipreme 
equitable jxuisdiction, to make a valid and binding settlement or contract for a settlement Court make valid 
of all or any part of his or her property, or property over which he or she has any power settlements or 
of appointment, whether real or personal, and whether in possession, reversion, remainder, gettl^ents of 
or expectancy ; and every conveyance, appointment, and assignment of such real or personal their real and 
estate, or contract to make a conveyance, appointment, or assignment thereof, executed by personal estate 
such infant, with the approbation of the said Court, for the purpose of giving effect to ''P'"' mamage. 
such settlement, shall be as valid and effectual as if the person executing the same were 

of the full age of twenty-one years : Provided always, that this enactment shall not 
extend to powers of which it is expressly declared that they shall not be exercised by an 
infant. • » * 

2. Provided always, That in case any appointment under a power of appointment, or ^e*^der ^e 
any disentaUing assurance, shall have been executed by any infant tenant in tail under appointment,' 
the provisions of this Act, and such infant shall afterwards die under age, such appoint- &c., to he void, 
ment or disentailing assiirance shall thereupon become absolutely void. 

3. The sanction of the Supreme Court in its equitable jurisdiction to any such settle- S^^laoreme °' 
menfor contract for a settlement may be given, upon petition presented by the infant or court to be given 
his or her guardian, in a summary way, without the institution of a suit, and if there be upon petition, 
no guardian, the Court may require a guardian to be appointed or not as it shall think 

fit ; and the Court also may, if it shall think fit, require that any persons interested or 
appearing to be interested in the property should be served with notice of such 
petition. 

4. Provided always, that nothing in this Act contained shall apply to any male infant ^alea°unier 20* 
under the age of twenty years, or to any female infant under the age of seventeen or females under 
years. 17 years of age. 

5. The jurisdiction and powers by this Aet vested in the Supreme Court may be £^^''j?t5ie 
exercised by the Primary Judge thereof in Equity, or one other Judge acting as such in primary Judge 
his absence, or during his illness, in the same manner as the ordinary equitable jurisdic- in Equity or one 
tion and powers of the Supreme Court are now exercised, and subject in like manner to E^^vg"*^^* ™ 
appeal, rehearing, and review. illnesa 
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IlSrHEEITANCE. (*) 
An Act for tlie amendment of tte Law of Inheri- 
tance. [29th August, 1833.] 
Be it enacted by the King's Most Excellent Majesty, by and with the advice and con- 
sent of the Lords Spiritual and Temporal and Commons in this present Parliament 
assembled, and by the authority of the same, That the words and expressions hereinafter 
mentioned, which in their ordinary signification hare a more- confined or a different 
Meaningof words meaning, shall in this Act, except where the nature of the provision or the context of the 
Act shall exclude siich construction, be interpi;eted as follows ; that is to say, — The word 
"land" shall extend to manors, advowsons, messuages, and all other hereditaments, whether 
corporeal or incorporeal, and whether freehold or copyhold, or of any other tenure, and 
whether descendible according to the common law, or according to the custom of gavel- 
kind or borough-English, or any other custom, and to money to be laid out in the pur- 
chase of land, and to chattels and other personal property transmissible to heirs, and also 
to any share of the saihe hereditaments and propertifis, or any of them, and to any estate 
of inheritance, or estate for, any lite or Uves, or other estate transmissible to heirs, and to 
any possibility, right or title of entry or action, and any other interest capable of being 
inherited, and whether the same estates, possibilities, rights, titles, and interests, or any of 
them, shall be in possession, reversion, remainder, or contingency ; and the words " the 
purchaser" shall mean the person who last acquired the land otherwise than by descent, 
or than by any escheat, partition, or inclosure, by the effect of- which the land shall have 
become part of or descendible in the same manner as other land acquired by descent ; and 
the word " descent" shall mean the title to inherit land by reason of consanguinity, as 
well where the heir shall be an ancester or collateral relation, as where he shall be a child 
or other issue ; and the eipreseion " descendants" of any ancestor shall extend to all 
persons who must trace their descent through such ancestor, and the expression "the 
person last entitled to land" shall extend to the last person who had a right thereto, 
whether he did or did not obtain the possession or the receipt of the rents and profits 
thereof; and the word " assurance" shaE mean any deed^r instrument (other than a will) 
by which any land shall be conveyed or transferred at law or in equity ; and every word 
importing the singular number only shall extend and be applied to several persons or 
things as well as one person or thing; and every word' importing the maBculme gender 
only shall extend and be applied to a female as well as a male. 

2. And be it further enacted, That in every case descent shall be traced froJn the pnr- 
always be traced chaser, and to the intent that the pedigree may never be carried further back than the 
ohMer but'the circumstances of the case and the nature of the title shall require, the person last entitled 
last owner shall to the land shall, for the purposes of this Act, be considered to have been the purchaser 
be considered to thereof, unless it shall be proved that he inherited the same, in which case the person from 
unless the co^^"^ whom he inherited the same shall be considered to ha,Ve been ,the purchaser unless it 
trary be proved, shall be proved that he inherited the same ; and in Uke manner the last person from whom 
the land shall be proved to have been inherited shall in every case be considered to have 
been the purchaser, unless it shall be proved that he inherited the same. 
Heir entitled 3. And be it further enacted. That when any land shall have been devised, by any 

under a will shall testator who shall die after the thirty -first day of December, one thousand eight hundred 
md a UmlSn and thirty-three (f), to the heir or to the person who shaU be the heir of such testator, 
to the grantor such heir shall be considered to have acquired the land as a devisee, and not by descent ; 
or his heirs shall au^ -when any land shall have been hmited, by any assurance executed after the said 
b^^piu-cha^e!*'^ thirty-first day of December, one thousand eight hundred and thirty-three (t), to the 
person or to the heirs .of the person who shall thereby have conveyed the same land, 
such person shaU be considered to have acquired the same 'as a purchaser by virtue of 
such assurance, and shall not be considered to be entitled thereto as his former estate or 
part thereof. 
Where heirs take 4. And be it further enacted. That when any person shall have acquired any land by 
bypurohaseunder purchase under a limitation to the heirs or to the heirs of the body of any of his 
h^fof°the£ ancestors, contained in an assurance executed after the said thirty-first day of December, 
ancestor, the land one thousand eight hundred and thirty-three (f), or under a hmitationto the heirs or to 
shall descend as the hpirs of the body of any of his ancestors, or under any limitation having the same 
Ld'heen^the" effect, pontained in a will of any testator who shall depart this hfe after the said thirty- 
purchaser, first of December, one thousand eight hundred and thirty -three (t), then and in any 
such cases such land shall descend, and the descent thereof shall be traced as if the 
ancestor named in such limitation had been the purchaser of such land. _ 

5. And be it further enacted. That no brother or siater shall be considered to inherit 
immediately from his or her brother or sister, but every descent from a brother or sister 
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(*) Adopted by 7 Wm. IV No. 8, from 1st Jan., 1837. See also ss. 20 and 21 of the 
Trust Property Act, post. 

(+) i.e., in this Colony from 1st January, 1837. See sec. 2 of the adopting Act. 
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6. And be it further enacted, That every lineal ancestor shall he capable >of being tinei^ ancestor 
heir to any of his issue ; and in eyery case where there shall be no issue of the purchaser, OTrferenoe' to" 
his nearest lineal ancestor shall be his heir in preference to any person who would have collateral persona 
been entitled to inherit, either by tracing his descent through such lineal ancestor, or in claiming through 
consequence of there being no desdendant of such lineal ancestor, so that the father shall ^'"" 

be. preferred to a brother or sister, and a more remote lineal ancestor to any of his issue, 
■ other than a nearer lineal ancestor or his issue. 

7. And be it further enacted and declared. That none of the maternal ancestors of the The male line to 
person from whom the descent is to be traced, nor any of their descendants, shall be ^ Preterred. 
capable of inheriting until all his paternal ancestors and their descendants, shall hare 

failed j and also that no female paternal ancestor of such person, nor any of her des- 
cendants, shall be capable of inheriting until all his male paternal ancestors and their , 
descendants shall have failed, and that no female maternal .ancestor of such person, nor 
any of her descendants, shall be capable of inheriting until all his male maternal 
ancestors and their descendants shall have failed. , 

8. And be it further enacted and declared, That where there shall be a failure of male ^° mother of 
paternal ancestors of the person from whom the descent is to be traced, and their male ancestor to 
descendants, the mother of his more remote male paternal ancestor, or her descendants, be preferred to 
shall be the heir or heirs of such person, in preference to the mother of a leas remote *{J® mothei- of 
male paternal ancestor, or her descendants ; and where there shall be a failure of male mSe^ancestor.* 
maternal ancestors of such person, and their descendants, the mother of his more remote 

male paternal ancestor, and her descendants, shall be the heir or heirs of such person, in 
preference to the mother of a less remote male maternal ancestor, and her descendants. 

9. And be it further enacted, That any person related to the person from whom the ^g'' ^^"(rf i' °° 
descent is to be traced by the half blood shall be capable of being his heir ; and the place male ancestor to 
in which any such relation by the half blood shall stand in the order of inheritance, so inherit after the 
as to be entitled to inherit, shaJl be next after any relation in the same degree »of the 1?°'^ ^io^ of 
whole blood, and his issue, where the coinmou ancestor shall be a male, and next after the ^ q^ ^he part of 
common ancestor where such common ancestor shall be a female, so that the brother of a female ancestor 
the half blood on the part of the father shall inherit next after the sisters of the whole ^*«'' i"*""- 
blood on the part of the father and their issue, and the brother of the ha.lf blood on the 

part of the mother shall inherit next after the mother. 

10. And be it further enacted. That when, the person from whom the descent of any .Aiterthe death 
land is to be traced shall have had any relation who, having been attainted, shall have att^utedWs 
died before such descent shall have taken place, then such attainder shall not prevent descendants may 
any person.from inheriting such land who would have been, capable of inheriting the inherit. 

same by tracing his descent through such relation, if he had not been attainted, unless 
such land shall have escheated in consequence of such attainder before the first day of 
January, one thousand eight hundred and thirty -four (*). 

11. And be it further enacted. That this Act shall not extend to any descent which ^'end toanv 
shall take place on the death of any person who shall die before the said first day of descent before 
January, one thousand eight hundred and thirty -four (*). January, 1834. 

12. .And be it further enacted. That where any assurance executed before the said Limitations 
first day of Januaiy, one thousand eight hundred and thirty-four (*), or the will of any StJanraawlSM 
person who shall die before the same first day of January, one thousand eight hundred to the heirs' of a 
and thirty-four (*), shall contain any limitation or gift to the heir or heirs of any person, person then 
under wluch the person or persons answering the description of heir shaE be entitled to effect as if^ the ^ 
an estate by purchase, then the person or persons who would have answered such des- Act had not been 
cription of heir if this Act had not been made shall become entitled by virtue of such made. 
limitation or gift, whether the person named as ancestor shall or shall not be living on or 

after the said first day of January, one thousand eight hundred and thirty-four (*) . 

INSOLVENCY. 
5 Vic. No. 17. An Act for giving relief to Insolvent Persons, and pro- 
viding for tlie due Collection, Administration, and Distribution of 
Insolvent Estates, ■within the Colony of New South Wales, and for the 
prevention of Frauds afiecting the same. [29th December, 1841.] 
Whebbas it is expedient and necessary to make provision for giving relief to such Preamble, 
persons as by misfortune, and without having been guilty of fraud or dishonesty, are, or 
may become, insolvent, and for the due collection, administration, and distribution of 
insolvent estates within the Colony of New South Wales, and for the prevention of frauds 
affecting the same : Be it therefore enacted, &c., &c. 

3. And be it enacted, That from and after the first day of February next, it shall and Any Judge may 
may be lawful for any Judge of the Supreme Court of the said Colony, upon the petition, g^gQ^—^n. ji,, 
in writing, of any person, setting forth that he is insolvent, and desirous of surrendering estate of any 
his estate for the benefit of lus creditors, either to direct such person to appear before person by peti- 

„_ tion declaring 

(«) i.e., in this Colony from 1st January, 1837. See section 2 of the Adopting Act. himself insolvent 
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Tii'm to be examined touching his said insolrency, or to receive such other proof thereof, 
by affidavits of the said insolvent and others, as to the said Judge may seem fit ; or to 
direct such petitioner to appear before any such Commissioner as aforesaid, and to direct 
such Commissioner to examine the petitioner in manner aforesaid, and to take proof of 
the matters aforesaid j and it shall and may be la'wful for any Judge of the said Supreme, 
Court, on considering the report of any, such Commissioner, or upon proof of the matters 
aforesaid, to his satisfaction, to accept the surrender of such estate, and by order xmder his 
hand, to place the same under sequestration in the hands of the Chief -Commissioner in 
and for that part of the Colony in which such insolvent shall reside. C) 

4. And be it enacted. That it shall in like manner be lawful for any Judge of the said 
Supreme Court, upon the like petition of any person legally vested with the administra- 
tion of the estate of any person deceased, or with the estate of any other person, situate 
in the said Colony, in trust for creditors,* stating the insolvency of such estate, or upon the 
like petition, stating the insolvency of the estate of any company, trading or having any 
estate or effects within the ^d Colony, made by the greater number of the partners of 
such company, who, at the time of presenting the petition, are within the said Colony, to 
examine the petitioner or petitioners, or cause him or them to be examined in manner 
aforesaid, or to take, orcausetobetaken, proof of the matters aforesaid, in manner herein- 
before provided ; and it shall be lawful for any Judge of the Supreme Court, upon proof 
of the matters aforesaid, to his satisfaction, to accept the surrender of any such estate, and 
to place the same tinder sequestration in manner aforesaid ; and after the order for any 
such sequestration is made, the like proceedings shall and may be had and take place 
concerning such estates, and the persons in whom the administration thereof is legally 
vested, and the partner or partners of such companies, as are herein provided concerning 
other estates and other insolvents. 

5 . And be it enacted (f) , That if any person having any property, personal or real, within 
the said Colony, shall depart therefrom, or being out of the said Colony, shall remain 
absent therefrom, or shall depart from his dwelling-house, or otherwise absent himself 
with intent to defeat or delay his creditors in obtaining payment of their debts ; or having 
against him the sentence of any competent Court, being thereunto reqiiired, shall not 
satisfy the same, or shall not point out to the officer charged with the execution thereof, 
sufficient disposable property to satisfy the same, and if it shall appear from the return 
made by such officer, or his affidavit, that he has not found sufficient disposable property 
of such person to satisfy such sentence ; or shall make, or cause to be made, either within 
the said Colony or elsewhere, any fraudulent alienation, transfer, gift, surrender, dehveiy, 
mortgage, or pledge, of any of his estate, goods, or effects, real or personal, or give or execute 
any fraudulent warrant of attorney, or cognovit actionem, whereby the same or any part 
thereof may be affected, shall be deemed thereby to have committed an act of insolvency. 

6. And be it enacted (+) , That every alienation, transfer, gift, surrender, or deMveiy,mort- 
gage, or pledge, of any estate, goods, or effects, real or personal, or warrant of attorney, or 
cognovit actionem made by any person, who at the time is actually insolvent, or who, by 
any such ahenation, transfer, '^ft, warrant of attorney, cognovit actionem, surrender, or 
delivery, shall be rendered insolvent, to any person whatsoever, without valuable considera- 
tion, shall be, and is hereby declared to be, fraudulent and absolutely void : Provided 
always, that no conveyance or assignment which shall have, been executed prior to the 
passing of this Act, under the provisions of an Act of the said Q-ovemor and Council, 
pafised during the present Session, intituled "An Act for the further amendment of the 
law, and for the better advancement of Justice/* and in conformity with those provisions, 
shall be deemed fraudulent or void, within this or the next preceding section. 

7. And be it enacted, That all alienations, transfers, gifts, surrenders, or deliveries, of 
any goods or effects, real (") or personal, made by any person after he has contracted any 
debt, and vritbin twelve months preceding the commission of any act of insolvency by 
him, or preceding the sequestration of his estate as insolvent, or preceding any time at 
which it shall be made to appear by proof that he was actually insolvent, to any person 
whatsoever, without valuable consideration, shall be, and are hereby declared to be, 
liable to be set aside, on a summary application to, and by order of the Supreme Court, 
at the instance of any creditor of the said insolvent, whose debt was contracted, or the 
cause of whose debt had arisen prior to the making of such aUenations, transfers, gifts, 
surrenders, or deliveries, in so far as such creditor would thereby be prevented from 
receiving the full amount of his said debt. ('*) > 

* See 5 Vic. No. 9, ss. 33.'and Zl'.amie pp. 5 and 6. 

t See 7 Vic. No. 19, ». 8,'jpoji p. .53. 

(") By the sequestration of the " estate " of a partnership, the separatie estate of 
each partner passes to the assignees. Moley v. Mitchell, S.C, November, 1849, followed 
and approved in Hazlingden v. Bate, 1 S.O.R., App. 41, Tutting'a Insolvency, March, 
1856, and Perry v. Towns, 1, S.C.E,., 73. 

n') "Effects real" held in Mx parte Bergin, 3, S.C.E., p. 173, to include land. 

('^) B., the owner of an equitable estate for life in right of his wife, vrith about £4,000, 
on the 20th April, 1861, executed a conveyanoe and assignment of his estate and intirest 



INSOLVENCY. 49 

8. And be it enacted, That all alienations, transfers, gifts, surrenders, delirerles, mort- ^B,t aliena- 
gages, or pledges, of any estate, goods, or effects, i-eal or personal, warrants of attorney, &c.°''ha,"inff tS 
cognovits actionem, and judgments entered up thereon, made by any person being iusol- effect to prefer 
vent, or in contemplation of surrendering his estate as insolvent, or knowing that legal one creditor to 
proceedings for obtaining an order for the sequestration of his estate as insolvent, have liJ^'y y^d^"" 
been commenced, or within sixty days preceding the mating of any order for sequestra- 
tion of his estate as insolvent, and having the effect of preferring any then existing 
creditor to another, shall be, and are hereby declared to be, absolutely void. (") 

to L. in consideration of £500, of which sum £360 were retained by L. in payment of a. 
disbureed promissory note made by B. and held by L. On 15th of same month, B. was 
sued for a large siun, and a verdict was given against him for the amount claimed, 
whereupon he sequestrated his estate on the 1st June following. The suit was brought 
by B's Official Assignee, to set aside the conveyance to L. and a subsequent conveyance 
by L. and B's wife in favour of said wife. Seld, that under ss. 6 & 7 of 5 Vic. No. 17, 
irrespective of the Statute of the 13th of EUzabeth, the deed was void as against B's 
creditors, the consideration not being for valuable consideration within the meaning of 
the Insolvency Act. Sempill v. Lee, 4, S.C.E., Eq., p. 90. 

A settlement was executed within twelve months of the sequestration of his estate by 
the settlor, who had a life interest in four houses, — his eldest son having the remainder 
in fee. Settlor and son then conveyed the house to a trustee to raise money for repairs, 
and subject thereto in trust for settlor's wife for life, remainder to two younger children 
until twenty-one ; remainder to the eldest eon. No money had been raised for repairs, 
and the rents had been paid by the trustee to the wife. Seld, that the settlement was 
not voluntary. JBx parte Oihlin and another, 5, S.C.R., p. 260. 

J.C., a trader, before hiS marriage with his second wife, executed a marriage settle- 
ment, conveying certain lands to trustees, to the use of himself and heirs until the 
marriage, and, after the solemnization thereof, to his own use for Hfe — " or until he 
should become a bankrupt or iflsolvent, within the meaning of any law for the relief of, 
or relating to, insolvent debtors or bankrupts — or should attempt to alien or encumber 
the same, or any part thereof ^or should do or suffer to be done anything whereby the 
same should, wholly or partially, by his act or default, or by operation of law or other- 
wise, if belonging absolutely to him, become vested in, or payable to, any other person ; 
and, after his death, or the termination in his lifetime of the use declared in his favour 
,by the happening of any of the events above mentioned, to the use of his trustees, upon 
certain trusts in favour of his wife for life, for her separate use." Held, that J.C, by 
making the assignment, did not become a bankrupt or insolvent " within the meaning of 
any law for the relief of, or relating to, insolvent debtors or bankrupts" ; and that, 
under the circumstances, the provision in the deed of settlement relating to insolvency 
did not render the settlement void against the trustees of the assignment. Wyld v. 
Caldwell, 9, S.C.E., Eq., 62. 

On a motion to set aside a deed under the 7th section of the Insolvent Act, it 
appeared that the deed was executed within twelve months before the sequestration of 
his estate by the insolvent, who was possessed of certain property in Sydney, and that 
the consideration purported to be a sum of money lent to the insolvent by his brother,, 
the vendee,, some three years before the execution of the deed. Seld, that the deed "was 
not given without valuable consideration, though it did not pass at the time. JBa; parte 
Sudson amd onotTier, 11, S.C.R., 142. 

On the 3rd add 6th of May, 1872, H., by two several indentures, conveyed to Gr., in 
consideration of £100, several parcels of land in which he had an interest in right of 
his wife, containing 1,465 acres, which were then subject to a mortgage for £200 and 
interest. On the 27th Jime, H. became insolvent, and his Official Assignee sought to 
have the indentures declared void as against his creditors, under the Act 5 Vic. No. 
17, especially sections 6 and 7 thereof, on tlie grounds that the consideration was inade- 
quate and did not belong to Gr. but to H. himself ; that at the date of the execution of 
the said indentures H. was insolvent, or, if not, became insolvent by their execution, 
and that they were executed for the purpose of defeating his creditors. It appeared 
that, at the date of the conveyance, H. was only indebted to one creditor. The Primary 
Judge, under the circumstances appearing in evidence, declared the said indentures void 
as against the creditors of H., and ordered the defendant to pay the costs ; but, on appeal, 
the fuU Court, on a review of the circumstances (Hargrave, P.J., dissentiente) , reversed 
his Honor's decree, and dismissed the biU, but without costs. MacJcenzie v. O-ough, 
12, S.C.E., Eq., 111. 

(") A., witlun sixty days before the sequestration of his estate gave his father a mort- 
gage on a certain leasehold, in the lease of which A. was named as lessee, but which his 
father had purchased with his own moneys, and had improved by the erection of buildings 
of the value mentioned as the consideration of the mortgage. No valuable consideration 
passed when the mortgage was executed. It was alleged that A., more than sixty days 
D 
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Exception where 9- Provided always and he it enacted, Tliat if any person slmll lawfally and hand 

any third party Jide pnroliase or acquire any of the estate, goods, or effects, real or personal, whioh liaye 

and ar^dred'the ^^^^ alienated, transferred, given, surrendered, or dellyered by any insolvent person, in the 

goods'or'eflects ° manner set f ortli in any of the three last preceding claiises of this Act, from' any person to 

for a just price vrhom such estate, goods, or effects, have been so alienated, transferred, given, surrendered, 

or in jatisf action or delivered, by any true bargain or agreement, for a just and competent price, or in 

a debt. satisfaction of any lawful debt due to him, nothing contained in this Act shall extend,.or 

be construed to annul or affect any right which any such person has lawfully and bond 

fide purchased or acquired in such estate, goods, or effects ; but in all such cases the persons 

to whom such estate, goods, or effects, were alienated, transferred, given, surrendered, or 

dehvered, by the insolvent, shaH.be bound and obliged to pay the true value of all such 

estate, goods, and effects, by them disposed of to a third party, to or for behoof of 8u,oh of 

the creditors of the .insolvent as in virtue of the provisions of this Act, shall be entitled to 

have the alienations, transfers, gifts, surrenders, or deliveries of suchestate, goods, or 

effects by the insolvent, declared to be void or set aside. 

Alienation &o ■'■^' ^® ^* enacted, That all warrants of attorney, and cognovits actionem, aUena- 

after any order tions, transfers, gifts, surrenders, deliveries, mortgages, or pledges of any estate, goods, or 

of sequestration effects, real or personal, made by any person after any order of sequestration of Ins estate 

* '^°^^ has been made, and before he shall have obtained his certificate as hereinafter mentioned, 

shall be and are hereby declared to be absolutely void. 

What acquit- ^^- ^^ ^^ ^* enacted. That all acquittances, surrenders, or discharges of any just debt, 

tances discharges or of any security for any just debt, or other matter or thing, payment or delivery of 

of debts or ae- which hM not been actually and lonA fide received, made by any person being 

mad/bylnsol-^ insolvent, or in contemplation of surrendering his estate as insolvent, or knowing 

vent void. that legal proceedings for obtaining an order for sequestration of his estate as insolvent 

have been commenced, or after any such order has been made, or within sixty days 

preceding the mating of any such order, having the effect'to deprive his creditors of 

the benefit of any debt, or other matter or thing, shall be, and are hereby declared to be 

absolutely void. 

What payments 12. And be it enacted. That all payments made to any creditor by any person not 

made by or to compelled by legal process to make the same, and knowing himself to be insolvent, or in 

lent and*wl^"" oontemplation of surrendering his estate as insolvent, or knowing that legal proceedings 

vaUd. for obtaining an oi-der of sequestration for his estate as insolvent have been commenced, 

or that any such order has been made, shall be, and are hereby declared to be fraudulent j 

but all payments really and iondfide made by any insolvent, or by any person on his 

behalf, to any creditor, before any order made for the sequestration of his estate is known 

to the insolvent or to such creditor, shall be valid ; and aU payments really and 'bond 

fide made to any insolvent, or to any person legally entitled to receive the same on his 

behalf, before any order is made for the sequestration of the estate of the insolvent, on 

his surrender thereof, or before sequestration of his estate has been adjudged, at the 

instance of his creditors, shall be valid, provided such person so making payment to the 

before his insolvency, had agreed with his father to give him the mortgage, and that the 
mortgage deed was antedated so as to appear to have been executed as of the date of the 
agreement, at which time there was no proof of A. being in insolvent circumstances or 
contemplating insolvency. At the suit of the Official Assignee of A's estate, the Primary 
Judge set the deed aside as void under the Insolvent Act, 5 Vic. No. 17 ; and on appeal 
the decision was unanimously conflnped by the fuU Court. Mackenzie v. SolUnshead, 
11, S.C.B., Eq., 83. 

In proceedings under 12 Vic. 'No. 1, to set aside an equitable mortgage under 5 
Vie. No. 17,^. 8, on the ground of the insolvency of the mortgagor at the time of 
executing the mortgage, the'fact of the insolvency must be strictly proved. In a question 
whether the transaction impeached had been made bond fide, the mortgagee is entitled 
under the provisions of 12 Vic. No. 1 to strict proof of the insolvency. An affidavit d 
the Official Assignee deposing to that fact is not of itself sufficient. Jones v. MKenisie, 
13, Moore's P.O. Reports, p. 1. 

In order to bring a case within this section there must be not merely a preference, but 
a fraudident preference. Bank of Australasia v. Harris, 15, Moore's P. C. C, p. 97. See 
also Sarris and another v. JBan7c of Atstralasia, 15, Moore's P. 0. CT., p. 116. 

" Absolutely void" means " void as against creditors acting by their assignee for their 
common benefit, but not in the sense that a single creditor may defeat for ar private 
advantage of his own in what the other creditors are not to participate." Per Dickinson,- 
A. 0. J. (overruKng Dick v. Kidd, S. 0., 13 July, 1857), affirmed by Privy Counoilon 
appeal, 8 February, 1862. Sank of Anstralasia v. Sa^ris, 1, S. 0. B.., App., p. 12. 

"Absolutely void" means "void at the election of the Official Assignee." Sroughton 
v. Barker, 1, S. 0. R., Eq., 78, following Bank of Australasia v. Harris, 1, S. 0. E., 
App. p. 12, and Young v. BilUter, 80, L. J., Q. B, 153. See also Mackenzie v. Barker, % 
e. C. K., p. 56. 



INSOLVENCY. 51 

insolvent, or to any person on his behalf, had not at the time of such payment, notice of 
any order for the sequestration of the estate of the insolvent having been made, but if any 
person shall so receive any payment hereinbefore -declared to be a fraudulent payment, 
from the insolvent, or if any person shall so mate any payment to the insolvent, or to any 
person on his behalf, after an order for sequestration has been made, on the surrender of 
the insolvent, or after adjudication of sequestration, at the instance of the insolvent's 
creditors, or having at the time of such payment, notice of any order for such sequestra- 
tion having been made at the instance of the insolvent's creditors, provided such 
sequesti'ation shaU thereafter be adjudged, in manner hereinafter mentioned, the person 
so receiving payment from the insolvent, shall be bound and obliged to repay, for the 
benefit of the creditors of the insolvent, the sum so received by him ; and the person so 
making such payment to the insolvent, or on his behalf, 'shall be liable again to pay, for the 
benefit of the creditors of the insolvent, the suni so paid by him to' the insolvent, or to 
any person on his behalf. 

39. And be it enacted. That any creditor who shall have or hold any security or K?n Proof by creditor 
upon any part of the insolvent estate shall, when lie is the petitioning creditor, be o°]fen^ pledge 
obliged upon oath in the affidavit accompanying the petition, and when he is not the ', 

petitioning creditor in the affidavit produced by him at the time of proving his debt, to 
put a value upon such security so far as his debt may thereby be covered, and to deduct 
such value from the debt proved by him, and to give Ms vote in all matters respecting 
the insolvent estate as creditor only for the balance, which balance shall be specified in 
his affidavit, without prejudice to such valuation being, afterwards corrected, and without 
prejudice to the amount of the said debt in other respects ; and in case any creditor 
shall hold any security or Men for payment of his debt obtained prior to the order for 
sequestration of the insolvent estate, and not liable to be set aside by virtue of this Act, 
upon any part of the said estate, the amount of value of such "security or lien shall be 
deducted from his debt, and he- shall only be ranked for, or receive payment of or a 
dividend for the balance after such deduction j and if any dispute shall arise about the 
value of such security the creditor or claimant shall, upon oath, put a, value upon it, and 
the trustee or. trustees shall then have an option, either of taking an assignment of the 
security for the benefit of the creditors at large on payment of the value so estimated 
out of the first assets of the insolvent estate, or of reserving the full effect of it to the 
creditor himself, and in either case the creditor shall be ranked on the divisible fund for 
the balance pi his debt so ascertained together with the other creditors, such creditor 
being in no event entitled to draw more than full payment of the debt : Provided, 
however, that no creditor who shall hold any security or lien shall be entitled to any 
preference or advantage in respect thereof, or to reckon as a part of his debt covered 
thereby any debt which shall have arisen or accrued to him subsequent to the order 
for sequestration., i^") 

41. And be it.enacted. That no distress for rent shall be made, or levied, or proceeded ■'^??,'°J4^° .^^ 
in, after any order made for sequestration as aforesaid, but the landlord or party to whom month's rent &o. 
the rent shaU be due, shall be entitled to receive out of the assets of the estate, so much 

rent as shaU be then due, not exceeding six months' rent in the whole, and shall be 
allowed to come m as a creditor, and share rateably with the • other creditors, for the 
overplus. 

42. And be it enacted. That it shall be lawful for the trustee or trustees to pay to any Wages o£ clerks, 
clerk or servant, six months' salary or wages in full, out of the insolvent estate, provided _ 

so much shall be actually and iond fide due at the time of the order for sequestration 
made. 

53. And be it enacted, That every order made for placing any estate under sequestra- EfEeot of order 
tion as insolvent, shall, so soon as made, have the effect in law to divest the insolvent, and '""■ sequestration 
all persons administering the whole or any part of his estate for his use and behoof, and oFinsolvent. 
to vest in the Chief Commissioner, for the use and purposes of the sequestration, all the 
present and future estate, real and personal, and every right, title, and interest in and to 
any property, real or personal, wheresoever the same may be known or found, which shall ~ 

(20) A creditor who held a mortgage security over part of an insolvent estate for 
upwards of £624, valued his security only at £400, and proved for the balance as a 
creditor in distribution. After the plan of distrilpution was confirmed, and the creditor 
had received his dividend on his ooncmrent claim, the Official Assignee claimed an assign- 
ment of the security, and a conveyance of the premises, for the benefit of the creditors 
at large of the insolvent — upon payment of the £400, at which the security had been 
valued. The creditor thereupon claimed to put another value on the mortgaged 
premises. .HeZd (Martin, C. J., diseeutiemte) , that he could do so to the extent of the 
principal sum secured by the mortgage, and that the Official Assignee was not entitled, 
at the time he made the demand, to a conveyance and assignment of the premises, on 
payment of the £400 — nor, after the premises had (by consent) been sold, was he 
presently entitled to the difference between the £400 and the principal sum. SiumpTi/rey 
v.7.oSJ,13,S.O.B.,Eq., 1. 
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belong, or he duo to, or vested in such insolvent at the date of making such order, or 
which may thereafter be purchased, or acquired by, or may revert, descend, or be devised, 
or come to the insolvent, while the insolvent estate shall remain under sequestration in 
the hands of the Chief Commissioner, together with all deeds, vouchers, papers, and 
writings, respecting the same ; and after the said order for sequestration has been made, 
neither the insolvent, nor any pei-son claiming through or under him, shall have the power 
to alienate, give, surrender, dehver, mortgage, pledge, or to recover, or to release or discharge 
the same, or any part thereof ; neither shall the same be attached by any person, as ike 
property of or belonging to the insolvent, so long as the said estate shall remain under 
sequestration. 

54. And be it enacted. That every order made, as herein directed, for confirming, any 
trustee or trustees, shall, so soon as made, have the effect in law to divest the Chief 
Commissioner, and to vest in such trustee or trustees, for the uses and purposes of the 
sequestration, and so long as such trustee or trustees shall continue to hold their office as 
aforesaid, all the present and future estate, real or personal, which shall have belonged, or 
been due to such insolvent, at the time when the order- for placing his estate under, 
sequestration was made, or which may thereafter be purchased, or acquired ty, or may 
revert, descend, or be devised, or come to the insolvent, during the continuance of the 
sequestration, and before he shall obtain his certiSoate and allowance thereof, as herein- 
after provided, wheresoever the same may be found or known, together with all deeds, 
vouchers, papers, and writings respecting the same ; and the said trustee or trustees shall 
have the like remedy to recover the said estate of the insolvent, or any part thereof, in 
his or their own name or names, for the purposes of the sequestration, as the insolvent 
himself might have had, if his estate had not .been sequestrated ; and all powers vested in 
any insolvent, at the time the order for placing his estate under sequestration was made, 
or which may thereafter become vested during the continuance of the sequestration, and 
before he shall obtain his certificate, and allowance thereof, which he might have legally 
executed for his benefit, shall and may, after the said order, and until an order be made 
for confirming the appointment of a trustee or trustees as aforesaid, be executed by the 
Chief Commissioner ; and after such order is made for confirming such appointment, such 
powers may be executed by such trustee or trustees, for the benefit of the creditors, in 
such manner as the insolvent might have executed the same ; . and the said insolvent is 
hereby declared to be incapable to exercise or .execute any such powers as aforesaid. 

58. And be it enacted. That whenever, on the death or removal of any trustee, any new 
trustee shall be elected and confirmed in manner hereinbefore provided, the oider 
confirming the appointment of such new trustee, shall have the effect in law to vest in 
the new trustee, the whole insolvent estate, present or future, as hereinbefore particularly 
described ; and every power, right, title, privilege, and remedy, vested in, or competent to, 
the former trustee, as trustee, before his death or removal, as fully and to the same 
extent, as the same was vested in the former trustee, by the order made for confirming 
his appointment, in manner aforesaid : Provided always, that the death or removal 
of any trustee shall not affect the vaHdity or force of any lawful act done by him, as 
trustee, prior to his death or removal. 

64. And be it enacted. That it shaU. and may be lawful for the said trustee or trustees, 
if they shall see fit, to employ the insolvent, or any other person, in the gathering and 
preservation of any crops or produce, for any reasonable time necessajy for the gathering 
and preservation thereof ; and also to leave the said insolvent or to place any other person, 
in the charge of any property, manufactory, or concern belonging to the insolvent estate, 
until the same shall be sold, disposed of, or wound up, and to make to the said insolvent, 
or other person so employed, a reasonable allowance per diem for his labour. 

74. Ajnd be it enacted; That if any person shall receive or accept any alienation, transfer, 
gift, surrender, delivery, mortgage, or pledge made by any insolvent, of any part of his 
estate, moneys, or securities for money, effects, or credits, with intent to defraud the 
creditors of the insolvent, knowing at the time the same to be fraudulently made, such 
person shall, on conviction thereof, suffer transportation for fifteen years, or for any 
period not less than five, or imprisonment, with or without hard labor, for any period 
not exceeding three years. 

79. jLaA be it enacted. That the trustee or trustees, after being confirmed as aforesaid, 
shall, subject to the directions of the creditors, given in the manner hereinbefore provided, 
forthwith proceed to make sale of the property belonging to the said estate, real and 
personal, giving due notice thereof in the Government Gazette, and also such other notice 
as they shall think fit : Provided, that from the sale of the said personal property shall 
be excepted, until the creditors shaU determine thereon, the wearing apparel, bedding, 
tools of trade, and household furniture, of the insolvent and his family. 

84. And be it enacted, That if any insolvent shall have entered into any agreement for 
the purchase or exchange of any estate, or interest in any real property, it shall and may be 
lawful for the trustee or trustees of such insolvent, either to abide by, execute, and sue for, 
performance of such agreement, or abandon the same ; and, if the said trustees shall not 
(upon being thereto required), elect whether they will abide by and execute such agree' 
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ment, or abandon the same, tlie vendor or person haring made such agreement as aforesaid, insolvent for 

or any one legally claiming under him, shall be entitled to apply to any Judge of the exohanle of 

Supreme Court, who may thereupon order the said trustee to deliver up any such agi-ee- real property. 

ment, and the possession of the premises to the vendor or person so agreeing as aforesaid, 

or any one claiming under him, or may make such other order therein, as the said Judge 

shall think fit : Provided, that nothing herein contained shall prevent such vendor or 

person, having made such agreement as aforesaid, from suing the trustee or trustees, and 

recovering judgment against the insolvent estate, for any damage which he shall prove 

to have been by him sustained by the non-fulfilment, on the part of the insolvent, of any 

such agreement, or shall deprive the said trustee or trustees of their legal defence against 

such suit. 

85. And be it enacted, That any insolvent entitled to a lease or agreement for a lease, if Insolvent 
the trustee or trustees abcept the same, shall not be liable to. pay rent accruing after the or aCTMmei^for 
order of sequestration, or to be sued in respect of any non-observance or non-performance lease, when liable 
of any conditions, covenants, or agreements therein contained j and if the trustee or for rent or 
trustees dechne the same, shall not be hable as aforesaid, in case he deliver up such loS'Se °°^^'^™*j j'°gj 
or agreement to the lessor or person agreeing to grant a lease, within fourteen days after jjo. , when trus- ' 
he shall have had notice that the trustee or trustees shMl have declined as aforesaid ; and tees refuse to 
if the trustee or trustees shall not, upon being thereto required, elect either to accept or ^i^^P*! *"■ 
decline such lease, or agreement for a lease, the lessor or person so agreeing, as afore- 
said, or any person entitled under such lessor, or person so agreeing, shall be entitled to 
apply to any Judge of the Supreme Court, who shall order the trustee or trustees to 
deliver up such lease or agreement, and possession of the premises, or may make such 
order therein as he shall think fit. 

97. -And be it enacted. That every such certificate, when allowed by the Supreme Court, Effect of certlfl- 
shall have the effect to discharge the insolvent from all del^ due by him at the time his ""■'^ ^^ allow- 
estate was surrendered, or adjudged to be sequestrated, and from all claims and demands *°™ ^"° ' 
proved, or hereby made proveable, against his estate ; but no such certificate and allowance 
thereof shall have effect to release or discharge any person who was partner with such 
insolvent at the time of his insolvency, or who was then jointly bound, or who had made 
any joint contract with such insolvent. (*') 

107. And be it enacted. That in all siiits or actions, and in all indictments or inf orma- Proof of inaol- 
tions under this Act, where it shall be necessary to allege or prove that any party became ^^"'^y '" ™y 
or was insolvent, or that his estate was surrendered or sequestrated as insolvent, or ordered proceeding. 

^ or adjudged to be so sequestrated, it shall be sufficient merely to allege that sach party 
being insolvent within the meaning of this Act, his estate was ordered or .adjudged to be 
sequestrated, without setting forth such adjudication, or any order for such sequestration, 
or setting forth or proving any petition presented in the matter of the insolvency, or any 
petitioning creditor's debt, or meeting of creditors, or other proceeding under this Act ; 
and proof of such adjudication or order, by the production thereof, or of any office copy 
thereof, under the hand of the Judge or Officer signing the same, shall (on proof of such 
signature and of the identity of the party therein named as insolvent) be sufficient for 
the purposes of such allegation. 

108. And be it enacted. That this Act shall be in full force and effect on the first day Commencement 
of February next. «I Act 

109. [Local Acts 2 Vict. No. 14, and 4 Vict., ISTo. 24, repealed.] 

7 Vic. No. 19. An Act to amend an Act, intituled, "An Act for giving 
" relief to Insolvent Persons and providing for the administration of 
" Insolvent Estates, and to abolish Imprisonment for Debt." [21st 
December, 1843.] 

[Preamble — Partial repeal of 5 Vict. No. 17.] 

8. And 'whereas by the fifth section of the "said recited Act it is enacted, that the Insolvent Act, ea 
fraudulent alienation or transfer of any property shall cqnstitute an Act of insolvency, ° ''"^ "• 
and in the following section it is enacted, that every alienation or transfer of property, 
without valuable consideration, by any person at the time insolvent, or who thereby shall 
be rendered insolvent, shall be and the same is declared to be fraudulent and void ; provided 
that no conveyance or assignment, executed prior to the passing of that Act, under the 
provisions of the Act, passed in the fifth year of the reign of Her present Majesty, 
intituled, " An Act for the further amendment of the Lam, and the better advancement of Advancement of 
Justice" (*), and in conformity with those provisions, should be deemed fraudulent or gj^^^^g'^"*' '^' 
void, either under that or the preceding section ; and whereas it is expedient to protect 

C) The release from sequestration of a joint estate, operates as a release of the 
separate estate of each partner. Sazlmgden v. Bate, 1, S. C. B., App. 41, approving 
Barrett v. Tooth, S. C, Novr., 1848 ; and Boley v. Mitchell, S. C, Novr., 1849, 

(*) Ante, p. S. 
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conreyances and assignments hereafter executed, in conformity with the provisions of the 
said last recited Act, and for that purpose to extend the operation of the said proriso : Be 
it therefore enacted, That after the passing of this Act, no conveyance^ or assignment 
which shall be made under, and executed in conformity with the provisions of the said 
Act for the better advancement of justice, shall be deemed fraudulent, within the intent 
or meaning of the said Act for the reHef of insolvents, or shall be void under, or be in any 
manner affected by the said last-mentioned Act, or any part thereof i nor shall any person 
having executed any such conveyance or assignment, in conformity with the said pro- 
visions of the said Act for the further amendment of the law, and the better advancement 
of justice, be afterwards liable to be adjudged insolvent; by reason thereof, or of Mb 
not pointing put, or not being able to point out, to the Sheriff or his officers, any 
property belonging to him, sufficient to satisfy any writ in the hands of such Sheriff, 
anything in the said Act passed for the relief of insolvents notwithstanding : Provided 
always, that it shall be lawful for one of the Judges of the Supreme Court, upon the 
petition of any number of creditors, whose debts shall amount to one-fifth of the whole 
amount of the debts of the said debtor, appearing on the said deed of assignment, to 
summon the said debtor before him, and cause him to be examined by the said creditors 
touching the state of his affairs previous and subsequent to making the said assignment, 
and all other matters relating to his estate and effects, as to the said Judge may seem fit ; 
and that any such debtor refusing to answer any question .which shall be put to him on 
such examination, or who shaU answer evasively or unsatisfactorily, shall be Uable to be 
committed to prison by the said Judge, until he shall answer such question in a full, fair, 
and satisfactory manner. 

9. Provided always, and be it enacted. That every trustee appointed by, and having 
executed any such conveyan^ or assignment as aforesaid, shall be subject to the same 
liabilities, with respect to th^eeping of accounts of aU moneys and property coming to 
his hands, or being under his care or control in that capacity, and to the depositing of 
such moneys iu some public Bank, and with respect to the withdrawing of the same there- 
from, as the trustees of any insolvent person are by the said Act for the relief of insolvents, 
subject to in those cases ; and it shall be lawful for the Supreme Court, or any Judge 
thereof, by rule or order in that behalf made (after rule or summons to show cause, as in 
any ordinary case), upon the complaint or apphcation of any creditor, or of the debtor, or 
any other interested party, to require and compel any such trustee, if the Court or Judge 
shall see fit so to order, to make out and dehver to the person soapplying, ortofile, inthe 
proper office of the Supreme Court, a. full, true, and particular account, on oath, of all 
such moneys and property, and of the appropriation thereof, or if need be, to direct any 
such trustee to attend before the Master or Prothonotary of the Court, and submit him- 
self to be examined touching the execution of his trust, and upon the qoming in of the 
report upon any such examination, or on sufficient grounds shewn to Such Court or Judge • 
upon affidavit, without any such report or examination, or upon the resignation, absence 
from the Colony C), or death of any such trustee, to appoint a new trustee, in the place of 
any of the trustees originally appointed, and so from time to time to time as occasion may 
require ; and to direct any trustee to pay over to any claimant or person, or into the hands 
of some officer of the Court, any sum of money alleged or proved, as the case may be, to 
be due to such claimant or person, either by such trustee, or the debtor for whose estate 
he shall have been appointed, or the amount of any balance appearing then to be in his 
hands, to the credit of such estate ; and every such order to enforce, by attachment or 
execution, as in cases of the like nature ; and the costs of every such proceeding, and rule, 
or order as aforesaid, shall be in the discretion of the Court or Judge making such rule 
or order. 

11. And for the protection of purchasers claiming under any such trustee as aforesaid : 
Be it enacj^d, That it shall not in any case be necessary, for any person purchasing any 
property, whether land or chattels, bond fide, and for valuable consideration, from the 
trustee or trustees appointed by, or otherwise lawfully acting for the time being, under 
any such conveyance or assignment as aforesaid, or advancing any money on the same, on 
loan, to inquire into the necessity or propriety of any such sale or loan j or to see to the 
application of the money paid or advanced ; nor shall the title of such person be in 
anywise impeached or invalidated, by reason of any fraud or defect of which he shall 
have had no notice ; provided that such conveyance or assignment shall have been duly 
advertised, and that, by reference to the schedule thereto, the creditors having executed 
the deed shall, at the time of such sale or loan, arpparently constitute the majority in 
number and in value of the creditors named in or otherwise indicated by such schedule. 

12. [Appointment of Official Assignees.] 

13. [Elected Assignees.] 

('") Trustees of an assigned estate having left the Colony, the Court held that it had 
jurisdiction, where it removes a trustee under sect. 9 of 7 Vict. Wo 19, to direct the out- 
going trustees to execute all necessary conveyances to the new trustees, and order made 
accordingly. In re the Assigned Estate of JE. M. Sayers, 2, S. C. B., p. 64. 
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14. And be it enacted, That eTery appointment bo made of any official assignee as Effqctol appoint- 
aforesaid, in and for any insolvent estate, shall, from the time of the making thereof , have "onrespeotivSy 
the same effect in the law, of divesting from the insolvent or insolvents aU his or their 

estate, (*) rights, and property^ of every kind, and of vesting the same in auoh assignee, and 
(in case of a previous appointment in the same estate) of divesting such estate, rights, 
and property, from the assignee previously appointed, and of vesting the same in his 
successor, as by the said recited Act, for the relief of insolvents, is (with respect to the 
vesting of an insolvent's estate in the Chief Commissioner) conferred on the Judge's 
order for placing the estate undersequestration : Provided that, upon the confirmation 
of any such elected assignee as aforesaid, aU such estate, rights, and property as aforesaid, 
shall vest in the official assignee for the time being, jointly only with such elected 
assignee ; and all and singular the powers, privileges, rights, duties, and liabilities, in all 
respects which, by the said Act, now attach or belong to, or devolve on, or which may law- 
fully be enjoyed or exercised by the trustees for the time being, of an insolvent estate, shall, 
after the passing of this Act, in Uke manner and to the same extent, attach and belong to, 
and devolve upon, and may be claimed, enjoyed, and exercised by, the assignees of every 
insolvent estate sequestrated after the passing of this Act (separately or jointly, as the 
case may be), whether official or elected. 

15. And (for the better protection of purchasers and others) Be it enacted and Title conveyed 
deolajed,(*) That the same title to property, whether, land or chattels, belonging to, or by assignees. 
forming part of any insolvent estate, whether legal or equitable, and whether in possession 

or in reversion only, or expectancy, shall or may be conveyed or transferred, in fee or 
otherwise as the case may be, to any purchaser, mortgagee, or other person, by the assignee 
or assignees of such estate, for the time being, as the insolvent himself had, or was by law 
entitled or able to convey or transfer, immediately before tl^e sequestration of the same 
estate ; and it shall not be essential to the validity of any such conveyance or transfer, 
(so far as it respects the right of any person to execute the same as assignee,) to prove 
more than the fact of his appointment, or, in -the case of an elected assignee, his con- 
firmation in that character, that, at the time of the execution of the instrument, he had 
not been removed from office, and that there was then no assignee in or of the estate in 
question, other than the assignee or assignees executing the same, either official or elected, 
of which several facts, the certificate of the Chief Commissioner, endorsed on such 
instrument of transfer, shall be conclusive evidence. 

16. And be it enacted. That after the passing of this Act, the certificate required by the Insolvent's 
said Act for the relief of insolvent persons, as a preliminary to the insolvent's discharge certificate. 
from his debts, shall not be necessary, nor shall any such certificate be given or applied 

for, but in lieu thereof, a certificate in the terms or to the effect hereinafter contained, 
shall be granted by the Chief Commissioner, either at Sydney or Melboumfe, as the case 
may require, which, when allowed by the Court, as hereinafter mentioned, shall have in 
all respects the same effect, and be attended in other respects with the same consequences, 
as a certificate under the said recited Act for the relief of insolvent persons, when in Hte 
manner allowed, would have and be atteiided with, in case the present Act were not 
passed ; and the Commissioner's said certificate shall be pleadable in hke manner, and shall 
or may be revoked or made void for the same causes ; and every conti'act or security made 
or given as a consideration, or with intent to induce any creditor to forbear opposition to 
the granting or allowance of any such certificate, shall be deemed fraudulent and 
abaolutely void j and every such certificate shall be under the hand and seal of the Com- 
missioner grantuig the same, and be to the effect that, in so far as appears to or is known 
by such Commissioner, the insolvent has in all things conformed himself to the provisions 
and requirements of the said Act for the- relief of insolvent persons, and has not been 
guilty of any offence or misconduct, by reason whereof the granting of such certificate 
can la'Wfully, according to the present Act, be refused or suspended, (f) * 

8 Vic. No. 15. An Act to amend tte Act, passed in. the fifth year of Her 
Majesty's Eeign, for the relief of Insolvent Debtors, and also the Act 
lately passed for amending the same, and abolishing Imprisonment for 
Debt. [23rd December, 1844.] 

Wheeeas an Act was passed by the Governor and Legislative Council of Kew South Preamble. 
Wales, in the fifth year of the reign of Her present Majesty, intituled, "An Act for gyj^, -^^ yj 
" giving relwf to Insolvent Persons, and 'providing for the due collection, ad/ministration, 
" and distribution of InsoVoent Dstates vntMn the Colony of New South Wales, and for the 
" prevention of frauds affecting the same"; and whereas doubts have arisen as to the nature 
and duration of the estate and interest of the trustee or trustees of insolvent estates 
appointed and confirmed under the authority of the said Act, in the real and personal 

(*) See 10 Vic. Ko. U,posf. 

(t) The Act 17 Vict. No. 32 validated, both retrospectively and prospectively, all 
certificates issued to an insolvent by any Commissioner other than the Commissioner 
granting the same. 
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estate of such insolrent, and as to tlie power of the said trustee or trustees to make and 
execute conveyances, assignments, and other assurances to purchasers and others of such 
estates ; and whereas it is expedient that such doubts should be remoTed, and that full 
power should be given to such trustee or trustees to make valid conveyances, aasignmenta, 
and assurances to purchasers and others of all property, whether real or personal, belonging 
to such insolvent estates : Be it therefore enacted and declared, by His Excellency the 
ftovemor of New South Wales, with the advice and consent of the Legislative Council 
thereof, That every order made under and by virtue of the said Act, confirming the 
appointment of any trustee or trustees, shall for the u^es and purposes of the sequestra- 
tion , be deemed to have had, and shall have the effect in law of vesting in such trustee 
or trustees absolutely, or for such estate and interest as the insolvent had therein, all the 
real and personal estate of such insolvent which belonged or was due to such insolvent, 
or to which he was in any manner entitled at the time when the order for placing his 
estate under sequestration was Inade, and also- all the real and personal estate, which 
sii)ce such last-mentioned order shall have been, or shall be purchased by, or which shall 
have reverted, descended, or come to, or shall revert, descend, or come to, the insolvent 
during the continuance of such sequestration, and before he shall have obtained his 
certificate and allowance thereof, as in the said Act or in the Act lately passed for 
amending the same is provided. 

2. And be it enacted. That all deeds now executed, or which may hereafter be executed 
by any such trustee or trustees purporting to convey, assign, or assure any part of the real 
or personal estate and interest of an insolvent to any purchaser, mortgagee, or other 
person in fee simple, or for other less estate or interest, shall be, and be deemed to have 
been, from the time of the execution thereof, valid and effectual in the law, for conveying, 
assigning, and assuring such estate and interest to the purchaser, mortgagee, or other 
person, for such estate or interest. 



Preamble. 

6 Vic, No. 17. 

7 Vic. So. 19. 

8 Vic. No. 15. 
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10 Yic. No. 14. An Act to remove difficulties in the disposal, adminis- 
tration, and distribution of Insolvent Estates. [31st October, 1846.] 

Wheeeas an Act was passed in the fifth year of the reign of Her present Majesty, 
intituled, " An Act for giving relief to Insolvent Persons, and providing for the due 
" collection, administration, and distribution of Insolvent Estates within the Colony of New 
" South Wales, and for the prevention of frauds affecting the samie :" And whereas another 
Act waa passed in the seventh year of the reign of Her present Majesty, intituled, " An 
"Act to amend an Act, intituled 'An Act for giving relief to Insolvent Persons, and pro- 
" viding for the administration of Insolvent Estates, and- to abolish Imprisonment for 
" Debt :' " And whereas another Act was passed in the eighth year of the reign of Her 
present Majesty, intituled, "An Act to amend the Act passed in the fifth year of Rer 
" Majesty's reign, for the relief of Imolvent Debtors, arid also the Act lately passed for 
"amending the same, and abolishing Imprisonment for Debt :" And whereas it is expedient 
for facilitating the sale and reahzation of the estates of insolvent persons by the assignees 
and trustees thereof, and for lessening the expense of conveyances on such sales, and for 
removing doubts as to the estate and interest conveyed by such assignees and trustees, 
and as to the powers possessed by such assignees and, trustees, that the said recited Acts 
should be amended : Be it therefore enacted by His Excellenoy the G-overnor of New 
South Wales, with the advice an'd consent of the Legislative Council thereof. That eveiy 
order heretofore made or hereafter to be made by any Judge appointing any person to 
be oflicial assignee of and for any estate placed, or to be placed, under sequestration, shall 
be deemed to have had, and after the passing of this Act shall have the effect of vesting 
in such official assignee absolutely, or for, such estate and interest as the insolvent had 
therein, all the real and personal property of the insolvent which belonged to, was vested 
in, or was due to, such insolvent, or to which he was in any manner entitled at the time 
when the order for placing liis or her estate under sequestration was made ; and also all 
the real and personal estate wliieh since such last-mentioned order hath been, shall Jiave 
been, or shall be purchased by, or which hath or shall have reverted, descended, or come 
to, or which shall revert, descend, or come to the insolvent during the continuance of such 
sequestration, and before such insolvent hath or shall have obtained, or shall obtain, his 
or her certificate and allowance thereof, as in the said recited Acts is provided. 

2. And be it enacted. That the order of the Court heretofore made, or hereafter to be 
made, confirming the election of any assignee heretofore elected, or hereafter to be elected, 
by the creditors of any insolvent estate, shall be deemed to have divested, and shall divest, 
the official assignee, and shall be deemed to have'vested, and shall vest, in such oficial 
assignee jointly with such confirmed assignee as aforesaid, all the real and personal 
property of such insolvent, which shall so be' deemed to have vested, or which sliill vest, 
in such official assignee upon his appointment as aforesaid, and for such estate and 
interest ; and that the order confirming the election of any such assignee as aforesaid, or 
any copy thereof, signed by the Chief Commissioner in and for all parts of the Colony, 
not comprehending the District of Port Pliillip, and certified by such Commissioner to 
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be a copy thereof, shall be receiyed and taken by aU Courts of Justice in the said Colony 
as conolusiye evidence that such assignee has been duly elected. 

3. And be it enacted, That all deeds now executed, or which shall, after the passing of Deeds executed 
this Act be executed by the official assignee for the time being of any insolvent estate, or ^w^'"^ ?"„.. 
by the assignee for the time being elected by the creditors and confirmed by the Court to be deTmed 
as aforesaid, and by* the official assignee for the time being, or by any trustees or a trustee effectual to con- 
fer the time being, whose election has been confirined, or by the trustees or trustee for the vey(*)— 
time being appointed provisionally, purporting to convey, assign, release, or assure any 

part of the real or personal property of an insolvent to any purchaser or purchasers, 
mortgagee or mortgagees, or other person or persons in fee simple, or for oth6r less estate 
or interest, shall be, and be deemed to have been, from the time of the date or execution 
thereof, valid and effectual, both at law and in equity, for conveying, assigning, releasing, 
and assuring such real and personal property in fee simple, or for other or less estate and 
interest in such deed mentioned or expressed to be conveyed, assigned, released, or assured 
to the purchaser or purchasers, mortgagee or mortgagees, or other persons or person j and *"? ^'i'f '^^'^ 
that such purchaser or purchasers, mortgagee or mortgagees, or other person or persons, and gffg^t ^f omis- 
every person or persons claiming under him or them, shall be deemed to have been relieved, sions— 
and shall after the passing of this Act be relieved from inquiring or ascertaining whether 
the advertisements have been, or shall have been inserted,^ud meetings of creditors called, 
or direction of creditors obtained, as in the said Acts provided, notwithstanding the same 
have not been, or shall not have been, or shall not be inserted, called, or obtained j and 
that any person who hath dealt or contracted with, or taken any conveyance or other as- 
surance from any assignee or assignees for the time being, or trustee or trustees for the 
time being as aforesaid, of any insolvent estate, or shall deal or contract with, or take 
any conveyance or other assurance from any assignee or assignees, or trustee or trustees, 
f or'the time being as aforesaid of any insolvent estate, shall be deemed not to have been 
bound, and shall not be bound to inquire into or ascertain the power or authority of such 
assignee or assignees, or trustee or trustees for the time being as aforesaid, with respect 
to such dealing, contracting, conveyance, or assurance as aforesaid, but that such assignee 
or assignees, or trustee or trustees for the time being as aforesaid, shall for the purposes 
aforesaid, and as between him or them, and such person or persons as aforesaid, be deemed 
and considered to have been and shall be deemed and considered as beneficial owners of 
the real and personal property of the insolvent : Provided always, that nothing in this but assignees 
Act contained shall be construed to exonerate any such official assignee, confirmed "'o* exonerated, 
trustee, or assignee for the time being as aforesaid, -or trustee for the time being appointed 
' provisionally as aforesaid, from any liability for the unobservanoe or nonperformance of 
his or their duty as such assignee or trustee as aforesaid. 

4. And be it enacted. That any mortgagee or mortgagees, or incumbrancer or incum- As to priority of 
brancers, or any person or persons claiming by, from, through, or under hi-m or them, who "gnts oi mort- 
hath or have taken, or who shall take a, release, conveyajnce, or other assurance of the 

equity of redemption, or other estate or interest of any official assignee for the time being, 
or official and confirmed assignees for the time being, or confirmed trustee or trustees for 
the time being, or trustee or trustees for the time being appointed provisionally, shall not 
thereby be deprived of any right or benefit which such mortgagee or mortgagees, or 
incumbrancer or incumbrancers, or such person or persons claifliing by, from, through, 
or under him or them, would have had if such release, conveyance, or other assurance had 
not been made ; and that any subsequent mortgagee or mortgagees, or incumbrancer or 
incumbrancers, or any person or persons claiming by, from, through, under, or in trust for 
him or them, shall not be entitled to enforce his or their mortgage or mortgages, or 
incumbrance or incumbrances, as against the- mortgaged estate or prior mortgagee or 
mortgagees, or person or persons claiming, or to claim through him or them, without first 
giving full effect both at law and in equity, to the claim of such prior mortgagee or 
mortgagees, incumbrancer or incumbrancers, or person or persons claiming by, from, 
through, or under him or them, who hath taken or shall hereafter take a release, convey- 
ance, or other assurance as aforesaid, to the full amount of his and their principal and 
interest, and othA' moneys in and by such prior mortgage or mortgages, incumbrance or 
incumbrances, expressed, or intended to be secured. 

5. And be it enacted, That any order of the Supreme Court aforesaid, whereby the Order o( Court 
estate of any insolvent shall be ordered to be released from sequestration, shall be deemed o£*re-vestin?hi3 
to have had and shall have the effect of re- vesting in the insolvent, all the real and estate in mm\- 
personal property of the insolvent undisposed of, which by virtue of any of the said vent when 
recited Acts or this Act, was vested or shall be vested in any assignee or assignees, trustee released from 
or trustees, of any insolvent estate, in the same manner as if his estate had never been 

placed under sequestration. 

6. And be it enacted, That the duly authorized agent of any creditor residing without Agent of absent 
the jurisdiction of the Supreme Court of the said Colony, shaU have authority to do all creditor co^°d if 
acts, matters, and things authorized to be done by any creditor of an insolvent estate, present. 
under and by virtue of this Act, or of the said recited Acts, or any of them, as fully and 
effectually as such creditor could or might have done if personally present. 

(*) See, however, 25 Vio. Ko. 8, sec. 7, post. 
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Court may And wtereag by the secondly hereinljef ore recited Act, the Ohief Commissioner is 

. suspend or grant authorized and directed in certain cases to refuse the insolvent his certificate : Be it 

certo?n*rasS. enacted, That in aU cases where, under the provisions of the said Act, the said Chief 
Commissioner, either at Sydney or Melbourne, shall have refused, or shaLL hereafter refuse, 
to grant the insolvent his certificate, and the decision of the Chief Commissioner shall 
have been confirmed on appeal by the Supreme Court, it shall be lawful for the said 
Supreme Court, on application to be made by the insolvent, and at the request of the 
majority in number of the creditors who shall have proved in his estate, from time to 
time to alter and to vary, the said decision, and to suspend the said certificate for such 
period as to the said Court shall seem reasonable and just, and then grant the same : 
Provided that no such application shall be made until after two years shall have elapsed 
from the date of such refusal by the Chief Commissioner. 
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25 Vic. No. 8. An Act to amend the Laws relating to Insolvency. 
[26th December, 1861.] 

Wheeeas it is expedient to amend the Law relating to Insolvency and the adminis- 
tration thereof, in manner hereinaiter contained : Be it therefore enacted by the Queen's 
Mo^t Excellent Majesty, by and with the advice and consent of the Legislative Council 
and Legislative Assembly of Wew South "Wales in Parliament assembled, and by the 
authority of the same, as follows : — 

1. Every payment heretofore or hereafter made by any person before the sequestration 
of his estate under the Act fifth Victoria number seventeen to any creditor for or on 
account of any just debt due at the time of payment shall, except only in the cases herein- 
after mentioned, be and be deemed to have been valid payment, anything in the said 
Act notwithstanding. C) 

2. Provided that such creditor, or the person receiving payment on his behalf, shall 
not at the time of payinent have known that the debtor was then insolvent, or was by such 
payment ^rendered insolvent, or that he then contemplated the surrender of his estate as 
insolvent, or that proceedings for causing his estate to be sequestrated had been com- 
menced, or that the payment was a voluntary preference of such creditor to other 
creditors. And notice to the creditor or person so receiving payment of any such matter, 
by whomsoever given, if in accordance with the fact, shall be equivalent to and be deemed 
inowledge, in such creditor or person. 

3. Provided also, that nothing in this Act shall extend to any suit or action already 
determined, or commenced before the first day of September, one thousand eight hundred 
and sixty-one, and pending at the passing of this Act, or shall affect any matter or 
question therein. 

4. The Chief Commissioner of Insolvent Estates, sitting in Insolvency, shall have all 
the authority and powers of a Judge of a Court of Eecord, and the powers and juris- 
diction now vested in and exercised by the Supreme Court or any Judge thereof, in or 
in respect of certain matters in Insolvency, that is to say, — the sequestration of estates, 
the release of estates from sequestration, the directing and prosecuting, of the examinations 
of insolvents and witnesses, and ordering and enforcing the production of bools and 
papers, the ordering of the payment of dividends and of other moneys belonging to 
insolvent estates, the ordering of payments by an insolvent becoming able to' satisfy his 
creditors wholly or in part, the approval of accounts, and the confirmation of plan,s of 
distribution, shall be and the same are hereby transfen-ed to and vested in the Chief 
Commissioner of Insolvent Estates : subject nevertheless to appeal to the Supreme 
Court, in such manner and upon such terms as the Judges by any Greneral Eules made 
by them shall direct. 

5 . It shall no longer be necessary that the granting, suspending, or refusing by the Chief 
Commissioner of a certificate to any insolvent shall be confirmed by the Supreme Court in 
the first instance ; but every such grant, suspension, or refusal by the said Commissioner 
shall take effect from the- date thereof, unless reversed or altered by the Supreme Court 
upon appeal ; and every such appeal shall be within twenty-one days, and shall be 
subject to any General Eules made as aforesaid. ' 

6. The Official Assignees in Insolveney shall be in aU respects as such Assignees under 
the control and direction of the Ohief Commissioner. And if at any time it shall 
appear to such Commissioner that any Official Assignee has improperly or unnecessarily 
incurred costs, charges, or expenses in any matter affecting an insolvent estate or its 
administration, he may disallow the same as against the estate, subject nevertheless to 
appeal to the Supreme Court by the Official Assignee or any other person interested in 
the question, in such manner and upon snch terms as may be provided by any General 
Eules made as aforesaid. 



C) See MacTcenzie v. Sarlcer (Appeal from to Privy Council), 2, S.O.E., p. 63. 
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7. All sales in Insolvency, effected by or Tjy the order of any OfEoial Assignee, shall, Sales in iiisol- 
unless the Commissioner shall in any case otherwise direct, he by pubKo auction, of which '''^'"'y- 
six days public notice at the least shaU be given. And no sale by private contract shall 
be complete until approved under the hand of the Chief Conuoissioner. 

27 Vic. No. 4. An Act to render valid certaia Orders of Sequestration ia ' 
Insolvency. [18tli December, 1863.] 

Wheebas certain orders and adjudications have been made by the Chief Commissioner Preamble. 
of Insolvent Estates, whereby the estates of certain persons have been ordered to be 
placed under sequestration ; and whereas doubts exist as to the vajidity of such orders 
and adjudications, by reason of the matters required to be proved tg the satisfaction of 
the said Commissioner before the making of any such order or adjudication not having , 
been so proved j and whereas it is expedient to declare such orders and adjudications to 
be valid : Be it therefore enacted by the Queen's Most Excellent Majesty, by and with 
the advice and consent of the Legislative Council and Legislative Assembly of New 
South Wales in Parliament assembled, and by the authority of the same, as follows : — 

1. All orders heretofore made by the Chief Commissioner whereby the estate of any certain seques- 
person shall have been ordered to be placed under sequestration, and all adjudications trationg without 
by the said Commissioner whereby any such estate shall have been adjudged to be previous proof 
sequestrated, shall be deemed to have been lavrf uUy made, although the matters °'^® ™ • 
required to be proved to the satisfaction of the said Commissioner, before the mating of 
any such order or any such adjudication, shall not have been so proved. 

31 Yic. E"o. 9. -Ah Act to facilitate Proceedings in. Insolvency. [12th 
« December, 1867.] 

Whereas it is expedient to remove the difficulties attending proceedings by certain Preamble. 
Corporations and Joint Stock Companies for the compulsory sequestration of the estates 
of persons indebted to them, but unable or unwilling to satisfy such debts, or who shall 
otherwise commit any act of insolvency, and to facilitate the proof by Corporations and 
Joint Stock Companies of their debts against the estates of insolvent persons, and 
otherwise to facilitate proceedings in Insolvency : Be it therefore enacted by the Queen's 
Most Excellent Majesty, by and with the advice a:nd consent of the Legislative 
Council and Legislative Assembly of New South Wales in Parliament assembled^ and 
by the authority of the same, as follows : — 

1. The word "Company," in this .Act, shall comprehend every partnership whereof ^^^'""S of word 
the capital is divided or agreed to be divided into shares, and so as to be transferable o^ipaiy- 
without the express consent of all the copartners ; and also every Assurance Company or 
association for the purpose of assurance or insurance on lives, or against any contingency 

involiring the duration of human life, or against the risk of loss or damage by. fire or by 
storm or other casualty, or against the risk of loss or damage to ships at sea or on 
voyage or to their cargoes, or for granting and purchasing annuities on lives, whether 
such companies, societies, or institutions shall be Joint Stock Companies, or Mutual 
Assurance Societies, or both ; and also every partnership which, at its formation or by 
subsequent admission (except any admission subsequent on devolution or other act in 
law), shall consist of more than twenty -five members j and also every Company 
authorized by statute or letters patent to sue and be sued in the name of some officer or 
person ; and also every Company incorporated by statute or charter. , 

2. Wherever under any of the Acts relating to Insolvency, or under any rule or order Agent of Com- 
made in pursuance thereof, any person is or shall be authorized or required to take any P.*°y "jy peti- 
oath, make any affidavit, sign or present any petition for the sequestration of the estate affldarit ™ 

of his debtor, or for any other purpose, or do any other act, — any person authorized to behalf of Corn- 
sue or be sued for and on behalf of any Company, or the manager or other officer, or the pany. 
agent of any Company, may or shall take such oath, make such affidavit, present or sign 
such petition, or do any such other act, for and on behalf of such Company. 

3. Where any creditor or person, who by any of the Acts relating to Insolvency is Agent of absent 
entitled to petition for the sequestration of the estate of any person who may have ^^^^ ^^ 
committed or shall hereafter commit an act of insolvency, shall be absent from the sequestration, 
Colony, the agent or attorney of such creditor, or person who shall be authorized to and make 
receive and recover the debts, property, or effects of such absent creditor or person in affidavit. 

this Colony, may sign and present the petition and make the affidavit of the truth of the 
debt, and the cause thereof, required by the said Acts in lieu of such creditor or person : 
Provided always, that the person whose estate is sought to be sequestrated shall have the 
same rights and remedies against any such agent, attorney, or person as he has under or 
by virtue of any Acts relating to Insolvency against the creditor or person in whose 
name or on whose behalf such proceeding shall be taken j and every such agent, 
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attorney, or person shall be liable for the like costs, damages, and expenses as his prin- 
cipal would hare been if acting personally in the matter ; and all notices, summonaes, 
orders, and other documents, for the service of which upon the creditor .proTision is 
made by any of the Acts relating to Insolrency, or any rule or order made in pursuance 
thereof, may be served upon such agent, attorney, or person ; and such service shall have 
the same force and effect in all respects with regard to such absent creditor on whose 
behalf such proceedings may have been taken, as if the same had been duly served upon 
such creditor. 



Continuance 
and exercise of 
Insolvency Juris- 
diction of 
Supreme Court. 



Proviso. 



Appeal. 



38 Vic. No. 1. An Act to expedite and lessen the expense of proceedings 
in Insolvency. [25th June, 1874.] (*) 

1. The Insolvency Jurisdiction of the Supreme Court or of a Judge thereof, shall 
continue to be exercised as a superior Court of Record of Law and Equity, and the 
orders in such jurisdiction shall have the same force as if they Were judgments at law, or 
decrees in equity of the said Supreme Court, and such Insolvency Jurisdiction ae 
conferred by the enactments specified in the Schedule hereto, and to the extent therein 
expressed, shall be exercised, for and on behalf of the Supreme Court or a Judge thereof, 
in the first instance by the Chief Commissioner of Insolvent Estates, subject to appeal as 
hereinafter provided : And such Chief Commissioner shall, for the pmrposes erf such 
jurisdiction, and of this Act, have and may exercbe, cumulatively with any powers now 
by law vested in him, all the powers and authority possessed and exercisable from tune 
to time by the Supreme Court or a Judge thereof ; and when sitting in Chambera such 
Chief Commissioner shall (in respect to matters cognisable by him in Chambers), have 
the same jurisdiction, powers, and authority, as If he were sitting in open Court ; 
Provided nevertheless, that all appeals and apphcations in Insolvency to the Supreme 
Court, or to a Judge thereof, commenced, or in part heard, at the time of the commence- 
ment .of this Act, shall be proceeded with and determined as if thisAct had nrft been 
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2. Any person aggrieved by any decision of a District Commissioner of Insolvent 
Estates may appeal therefrom to the Chief Commissioner j and it shall be lawful for such 
Chief Commissioner to alter, reverse, or confirm such decision, as if originally heard before 
him : Any order or decision made by the Chief Commissioner, whether in respect of a 
matter brought before him on appeal or not, shaE be subject to an appeal to the Supreme 
Court (such Court for the piurposes of this Act consisting of two or more Judges thereof), 
on such terms, and within such times, as may be now, or from time to time, provided by 
law or general rules of Court : And the said Supreme Court shall thereupon exercise 
the powers vested in it, as originally exercisable by law, as well as on appeal, and shall 
liave all authorities of the Supreme Court relative to the trial of questions of fact by jury, 
issue, or otherwise. 

3. The general rules of Court as to appeals in Insolvency to the Supreme Court, 
shaU be and are hereby required to be made by the Judges of the Supreme Court or any 
three of them, and the other general rules of Court in Insolvency shall be made by any 
two Judges of the Supreme Court together with the Chief Commissioner of Insolvent 
Estates j and all such general rules, whether as to appeals or otherwise, shall be laid 
before both Houses of Parhament, within fourteen days i£ ParUament be then sitting, 
and if not then within fourteen days after the next meeting thereof ; and if either of the 
said Houses shall, by resolution passed within twenty-eight days after such rules have 
been laid before the said Houses respectively, resolve that the whole or any part of such 
rules ought not to continue in force, in such case the whole or such part thereof as shall 
be included in such resolution shall from and after such resolution cease to be binding. 

4. The Supreme Court, or the Chief Commissioner, sitting in Court or Chambers, may 
in all matters before it or him respectively, whether original or on appeal, award, either 
out of the insolvent estate, or against any person or persons, such costs as shall be just. 

5. The one hundred and fourth section of the Act fifth Victoria number seventeen, 
and the fourth and fifth sections of the Act twenty-second Victoria number fourteen, 
are hereby repealed. ' 

6. When under the provisions of the one hundred and thu-ty-third section of the 
" Companies Act," the Court (as in the said section defined) makes an order for winding 
up a Company, and directs that all subsequent proceedings for winding up the same he 
had and taken before the Chief Commissioner of Insolvent Estates, thereupon such Chief 
Commissioner shall, subject to' appeal as in the said section provided, for the purposes of 
winding up such Company, be deemed to be " the Court" within the meaning of Part 
IV of that Act, and shall have for the purposes of such winding up all the powers of the 
Supreme Court in its Equitable Jurisdiction. 

(*) Although this Act mainly concerns procedure, it has nevertheless been thought 
of such general practical utiUty that it is printed at length in this collection. 
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7. If any person, hairing any right orpriyilege acquired under the second sub-section of Power of pro- 
section two hundred and forty-nine of the said Companies Act, should be entitled to and tuted'undw Act 
shall hereafter institute proceedings and prosecute matters under the eleventh Victoria u Viot. No. 19. 
number nineteen, the Chief Commissioner of Insolyent Estates shall, subject to appeal as 

in Insolvency, have and exercise the powers of the Supreme Court or a Judge thereof, 
cumulatively with the powers and duties vested in him by law, for the purpose of wind- 
ing up and generally determining all such proceedings and matters under the said 
last-mentioned Act. 

8. Every attorney and soUcitor of the Supreme Court may appear and be heard in all Attorney or 
matters and proceedings before the Chief Commissioner of Insolvent Estates in Court f^"^" """^ *" 
or Chambers, and before the Registrar in Insolvency, without being required to employ 

counsel : And if any person, not being such attorney or sohcitor, shall practise in the 
insolvency jurisdiction of the said Court as attorney or solicitor, he shall be deemed 
guilty of a contempt of Court. 

9. This Act shall be styled and may be cited as the " Insolvency Laws Amendment Title. 
Act of 1874." 



SCHEDULE. 



No. of Act. 



Title of Act. 



The jurisdiction, 

powers, and autliority 

^ conferred by — 



5 Vic. No. 17. 

7 Vie. No. 19. 

8 Vie. No. 15 

10 Vic, No. 14, 

11 Vic. No. 19. 
17 Vic. No. 17. 

17 Vie. No. 32, 



19 Vic 


No 


33. 


20 Vic. 


No. 


11. 


20 Vie. No. 24. 


25 Vic. 


No. 


8... 


31 Vic. 


No. 


9... 



An Act for giving relief to insolvent per- 
sons, and providing for the due collection 
administration and distribution of In- 
solvent Estates vrithin the Colony of 
New South Wales, and for the prevention 
of frauds affecting the same. 
An Act to amend an Act intituled " An Act 
"for giving relief to insolvent persons, and 
" providing for the administration of In- 
" solvent ilstates, and to abolish imprison- 
" meat for debt." 
An Act to amend an Act passed in the fifth 
year of Her Majesty's reign for the relief 
of insolvent debtors, and also the Act 
lately passed for amending the same and 
abolishing imprisonment for debt. 
An Act to remove difficulties in the dis 
posal, administration, and distribution of 
Insolvent Estates ; and Eider thereto. 
An Act for facilitating the vrinding up of 
Joint Stock Companies, unable to meet 
their pecuniary engagements. 
An Act for the appropriation of unclaimed 
balances in Intestate and Insolvent 
Estates, and for other purpose therein 
mentioned. 
An Act to authorize the Chief Commis- 
sioner of Insolvent Estates to issue 
certificates to insolvents in certain cases. 
An Act to amend the Insolvent Law of 

New South Wales. 
An Act to provide for the deposit in the 
Colonih,! Treasury of moneys in charge 
of Officers of the Supreme Court. 
An Act to amend so much of the Insolvent 
Acts now in force as relates to directions 
of creditors. 
An Act to amend the laws relating to In- 
solvency. 
An Act to facilitate proceedings in Insol- 
vency. 



All the unrepealed sections 
of the Act, except section 
7. 



The unrepealed sections, 
eicept proviso to 8th 

, section, andseotions 9, 10, 
11, and 12 thereof. 

The unrepealed sections. 



The whole Act. 
The whole Act. 



The whole Act, except sec- 
tions 1 and 6. 



The whole Act. 



The whole Act. 

The whole Act, so far as 
relates to Official Assig- 
nees. 

The whole Act. 



The whole Act. 
The whole Act. 
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LAWS, IMPERIAL (APPLICATION OP, TO COLONY.) 

9 Geo. IV, c. 83 [25 July, 1828.] 

Laws of England 34. Provided also, and be ifc further enacted, That all laws and statutes in force 
to be applied in -within the realm, of England at the time of the passing of this Act (not being inconsistent 
tion ofjuBtiS^ berewith, or with any charter, or letters patent, or order in Council which may be 
issued in pursuance hereof), shall be applied in the administration of justice in the 
Courts of New South Wales and Van Dieman's Land respectively, so far as the same 
can be applied within the said Colonies ; and as often as any doubt shall arise as to the 
application of any such laws or statutes in the said Colonies respectively, it shall be 
lawful for the -Governors of the said Colonies respectively, by ordinances to be by 
them for that purpose made, to dedare whether such laws or statutes shall be deemed 
to extend to such Colonies and to be in force within the same, or to make and establish 
such limitations and modifications of any such laws and- statutes within the said 
Colonies respectively as may be deemed expedient in that behalf : Provided always, 
that in the meantime, and before any such ordinances shall be actually made, it shall 
be the duty of the said Supreme Couj-t, as often as any such doubts shall arise upon 
the trial of any information or action, or upon any other proceeding before them, to 
adjudge and decide as to the application of any such laws or statutes in the said 
Colonies respectively. 

LEASES. 

32 Hen. 8, c. 28. Lessees to enjoy the Farm against the Tenants in Tail. 

[1540.] (=<) 

ie^^ "^M^'^r ^^ ^^ enacted, That all leases hereafter to be made of any manors, lands, tenements, or 
by him which is other hereditaments, by vreiting indented under seal, for term of years or for term of 
seised in the life, by any person or persons being of fuU age of twenty-one years, having any estate 
right of his wife, of inheritance either in fee-simple or in fee-tail, in their own right or in the right of 
or c urc , c. jjjg^ churches or wives, or jointly vrith their vrives, of any estate of inheritance, 
made before the coverture or after, shall be good and effectual in the law against the 
lessors, their wives, heirs, and successors, and every of them, according to such estate as 
is comprised and specified in every such indenture of lea^e, in like manner and form as 
the same should have been if the lessors, thereo'f, and every of them, at the time of 
the making of such leases, had been lawfully seised of the same lands, tenements, and ■ 
hereditaments comprised in such indenture, of a good, perfect, and pure estate of fee- 
simple thereof, to their own only uses. 
Special observa- 2. Provided always, That this Act or anything contained shall not extend to any 
bems^'e b\^°^ *" leases to be made of any manors, lands, tenements, or hereditaments being in the hands 
tenants in tail, of any f ermor or f ermors by' virtue of any old lease, imless the same old lease be 
.or of the wife's expired, surrendered, or ended within one year next after the making of the said new 
'^"^ lease j nor shall extend to any grant to be made of any reversion of any manors, 

lands, tenements, or hereditaments j or to any lease of manors, lands, tenements, or 
hereditaments, which have not most commonly been letten to ferm, or occupied by the 
f ermors thereof by the space of twenty years next before such lease thereof made j 
nor to any lease to be made without impeachment of waste ; nor to any lease to be made 
"" above the number of twenty-one years, or three Hves at the most, from the day of 

making thereof J and that upon every such lease there be reserved yearly during the 
same lease, due and payable to the lessors, their heirs and successors, to whom the same 
lands should have come after the deaths of the lessors if no such lease had been thereof 
made, and to whom the reversion thereof shall appertain according to their estates and 
interests, so much yearly firm or rent, or more, as hath been most aceustomably yielden 
or paid for the manors, land, tenements, or hereditaments so to be letten within 
twenty years next before such lease thereof made ; and that every such person and ■ 
persons to whom the reversion of such manors, lands, tenements, or hereditaments so to 
be letten shall appertain as is aforesaid, after the deaths of such lessors or their heiis, 
shall and may have' such Uke remedy and advantage to all intents and purposes against 
the lessees thereof, their executors and assigns, as the same lessor should or might have 
had against the same lessees : so that if the lessor were seised of any .special estate- 
tail of the same hereditaments at the time of such lea^e, that the issue or heir of that 
special estate shall have the reversion, rents, and services reserved upon such lease ^ter 
the death of the said lessor, as the lessor himself might or ought to have had if he had lived. 
Leases made by 3_ Provided alway, That the wife be made party to every such lease which hereafter 
w^e''of"the wife's shall be made by her husband of any manors, lands, tenements, or hereditaments, being 
lands. the inheritance of the wife ; and that every such lease be made by indenture in the 

(24J rpjjjg statute is Referred to as being in force in this Colony in Sew^Ul v. Sttsh 
leiffh, 4, S.C.B., p. 190. 
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name of tie iusband and Hs wife, and slie to seal to the same ; and that the ferm and 
rent he reserved to the husband and to the wife, and to the heirs of the wife according 
to her estate of inheritance in the same ; and that the husband shall not in anywise 
aliene, discharge, grant, or give away the same rent reserved, or any part thereof, longer 
than during the coverture, without it be by fine levied by the said husband and wife ; 
bijit that the same rent shall remain, descend, revert, or come, after the death- of such 
husband, unto such person or persons and their heirs, in such manner and sort as the 
lands S3 leased should have ddne if no such lease had been thereof made. 

4. Provided also. That this Act "extend not to give any liberty or power to any person Leases ol ferms. 
or persons to take any more ferms, leases, or takings of any manors, lands, tenements, or 
other hereditaments, than he or they should or might lawfully have done before the 
making of this Act ; nor extend to give any liberty or power to any parson or vicar of 
any church or vicarage, for to make any lease or grant of any of their messuages, lands, Leases of parson- 
tenements, tithes, profits, or hereditaments belonging to their churches or vicarages, 
otherwise, — or in any other manner than they should or might have done before the 
making of this Act, any thing contained in thi^Act to the contrary notwithstanding. 

6. And moreover, for certain consideration be it enacted, That no fine, feoffment, or The husband's 
other act or acts hereafter to be made, suffered, or done by the husband only, of any '^"S^^'i ?"•' - 
manors, lands, tenements, or hereditaments, being the inheritance or freehold of his ^^^ shall not 
wife during the coverture between them, shall. in anywise be or make any discontinu- piejudiceheror 
ance thereof, or be prejudicial or hurtful to the said wife or to her heirs, or to such as ^^'^ heirsr 
shall have right, title, or interest to the same by the death of such wife pr wives ; but 

that the same wife and her heirs, and such other to whom such right shall appertain 
after her decease, shall and may then lawfully enter into aU such manors, lands, tene- 
ments, and hereditaments according to their rights and titles therein, — any such fine, 
feoffment, or other act to the contrary notvfithstanding, fines levied by the husband 
and wife (whereunto the said vrife is party and privy) only except. 

7. Provided furthermore, -That thia clause or Act extend not to give any liberty to Leases made by 
any such wif% or to her heirs, for to avoid any lease hereafter to be made, of any the"*6 husband and 
inheritance of the wife by her husband and her for term of one-and-twenty years or heritence oflhe 
under, or any her inheritance for term of thtee lives at the uttermost, whereupon as much wife. 

yearly rent or more is or shall be reserved and yearly payable during the same lease as 
was at any time therefor yielden or paid within twenty years next before the making of 
any such lease, according to the tenor of this present Act, anything therein contained 
to the contrary notvrithstanding. 

LEASES FACILITATION. 

11 Vic. No. 28. An Act to facilitate tte granting of Leases. [1st October, 

1847.] 

WHEEBAg it is expedient to facilitate the leasing of lands and tenements : Be it enacted Where the words 
by His Excellency the G-ovemor of New South Wales, with the advice and consent of of column I, of 
the Legislative Council thereof, That whenever any party to any deed made according to ^16°°°°?? ™*°" 
the tenor and effect of the form set forth in the first Schedule to this Act, or whenever the deed to have 
any party to any other deed which shall be expressed to be made in pursuance of this the same effect 
Act, shall employ in such deed respectively any of the forms of words contained in ^^^ ^^ j3^ °* 
column I of the second Schedule hereto annexed, and distinguished by any number inserted, 
therein, such deed shall be taken to have the same effect, and be construed as if sueh party 
had inserted in such deed the form of words contained in column II of the same Schedule, 
and distinguished by the same number as is annexed to the form of words employed by 
such party, but it shall not be necessary in any such deed to insert any such number. 

2. That every such deed, unless any exception be specially made therein, shall be held Deed to include 
and construed to include aU out-houses, buildings, bams, stables, yards, gardens, cellars, aU houses, &o. 
ancient and other lights, paths, passages, ways, waters, watercourses, Kberties, privileges, 
easements, profits, commodities, emoluments, hereditaments, and appurtenances whatso- 
ever, to the lands and tenements therein comprised belonging or in anywise appertaining. 

3. That in taxing any biU for preparing and executing any deed under this Act, or Eemimeration 
which might be prepared under this Act, it shall be lawful for the proper taxing ofiicer for deed under 
of the Supreme Court, and he is hereby required, in -estimating the proper sum to be t^\y'i*agtij*'' 
charged for such transaction, to consider, not the length of such deed, but only the skill only. 

and labour employed and responsibility incurred in the preparation thereof. 

4. That any deed, or part of a deed, which shall fail to take effect by virtue of this Deed not taking 
Act, shall nevertheless be as vahd and effectual, and shall bind the parties thereto, so far effect by this Act 
as the rules of Law and Equity will permit, as if this Act had not been made. ™'"'' 

5. That in the construction, and for the purposes of this Act and the Schedules Construction 
hereto annexed, unless there be something in the subject or context repugnant to such clause, 
construction, the word " lands" shall extend to all tenements and hereditaments or any 
undivided part or share therein respectively j and every word importing the singular 
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munBer only shall extend and be -applied to several persons or things as well as one 
person or thing and the converse j and eyery word importing the masculine gender only 
shall extend and be applied to a female as weU. as a male ; and the. word " party" shall 
mean and include any. body politic, or corporate, or ooUegiate, as well as an individual. 

Schedules, &o., 6. That the 'Schedvdes and the directions and forms therein contained shall be deemed 

part of Act. and taken to be parts of this Act. 

SCHEDULES EEFEEEED TO. 
The Eiest Schebitlb. 
This indenture made the day of , one thousand eight hundred 

and forty (or other year) in pursuance of an Act to facilitate the granting of leases 

between (here insert the names of the parties, and recitals, if any), witnesseth, that the said 
(lessor) or (lessors) doth or do demise unto the said (lessee) or (lessees), his (or theirj 
heirs, or executors, administrators, and assigns, as the case may be, aU, &c"., (parcels) from 
the day of , for the term of thence ensuing, yielding and 

payiilg therefor, during the said term, the rent of (state the rent and mode of payment). 
In witness whereof the said parties hereto have hereunto set their hands and seals. 

The Second Schedulb. 
Directions as to the Eorms in this Schedule. 

1. Parties who use any of the forms in the first column in this Schedule may substitute 
for the words " lessee" or " lessor" any name or names, and in every such case corresponding 
substitutions shall be taken to be made in the corresponding forms in the second column. 

2. Such parties may substitute the feminine gender for the masculine, or the plural 
number for the singular, in the forms in the first column of this Schedule, and correspond- 
ing changes shall be taken to be made in the corresponding forms in the second column. 

3. Such parties may fill up the blank spaces left in the forms 4 and 5, in the first 
column of this Schedule so employed by them, with any words or figures, and the words 
or figures so introduced shall be taken to be inserted in the corresponding blank spaces 
left in the forms embodied. 

4. Such parties may introduce into, or annex to, any of the forms in the first column, 
any express addition to, exceptions from, or express quaUfications thereof , respectively, and 
the like additions, exceptions, or qualifications shall be taken to be made ftom or in the 
con-esponding forms in' the second column. 

5. Where the premises demised shall be of freehold tenure, the covenants 1 to 10 shall 
be taken to be made with, and the proviso H to apply to, the heirs and assigns of the 
lessor ; and where the premises demised shall be of leasehold tenure, the covenants and 
proviso shall be taken to be made with and-apply to the lessor, his executors, administra- 
tors, and assigns, unless otherwise stated. 

Column 1. Column 2. 



1. That the said (lessee) covenants with 
the said (lessor) to pay rent ; 



2. And to pay taxes ; 



3. And to repair ; 



1. And the said lessee doth hereby, for 
himself his heirs, executors, administrators, 
and assigns, covenant with the said lessor, 
that he the said lessee, his executors, admin- 
istrators, and assigns will, during the said 
term, pay unto the said lessor the rent 
hereby reserved, in manner hereinbefore ' 
mentioned, without any deduction whatso- 
ever. 

2. And also wiU pay all taxes, rates, 
duties, and assessments whatsoever, now 
charged, or hereafter to be charged, upon 
the said demised premises, or upon the said 
lessor, on account thereof. 

8. And also will during the said term, 
well and sufficiently repair, maintain, pave, 
empty, cleanse, amend, and keep the said 
demised premises, with the appurtenances, 
in good and substantial repair, together 
with all chimney-pieces, windows, doors, 
fastenings, water-closets, cisterns, parti- 
tions, fixed presses, shelves, pipes, pumps, 
pales, rails, locks and keys, and all other 
fixtures and things which at any time dur- 
ing the said term shall be erected and 
made, when, where, and so often as need 
shall be. 
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Column 1 — cowHatied. 
4. And to paint outside erery' 



year 



5. And to paint and paper inside every 
.year; 



6. And to insure from iBre in the joint, 
naines of the said (lessor) and the said 
(lessee) ; 



'7. And that the said ,(}essor) may enter 
and Tiew state of repair, and w&t the said 
(lessee) will repair according to notice. 



8. That the said (lessee) will not use pre- 
mises as a shop ; 



Column 2 — contimied. 

4. And also that the said lessee, his exe- 
cutors, administrators, and assigns, will, in 
every year in the said term, paint 
all the outside wood-work and iron-work 
belonging to the said premises with two 
coats of proper oil-colours, in a workmanlike 
manner. 

5. And also that the said (Ussee), his 
executors, administrators, and assigns will, 
in every year, paint the inside wood, 
iron, and other works, noT^ or usually 
painted, with two coats ofproper oil-colours, 
in a workmanlike manner ; and also to 
re-paper, with paper of a quality as at 
present, such parts of the premises, as are 
now papered j aaidalso wash, stop, whiten, 
or colour such parts of the said premises 
as are now plastered. 

6. And also that the said lessee, his exe- 
cutors; administrators, and assigns, will 
forthwith insure the said premises hereby 
demised to the f ifll" value thereof, in some 
respectable Insurance Office, in the joint 
names of the said lessor, his executors, ad- 
ministrators, and assigns and the said lessee, 
his executors, administrators, and assigns, 
and keep the same so insured during the 
said term j and wQl, upon the request of the 
said lessor, or his agent, show the receipt for 
the last premium paid for such insurance 
for every current year ; and as often aa the 
said, premises hereby demised shall be 
burnt down or damaged by fire, aU and 
every the sum or sums of money which 
shall be recovered or received by the said 
(lessee), his executors, administrators, or 
assigns, for or in respect of such insurance, 
shall he laid out and expended by him in 
bViilding or repairing the said demised pre- 
mises, or such parts thereof as shall be 
burnt down or dam^iged by fire as aforesaid. 

7. And it is hereby agreed, that it"Shall 
be lawful for the said lessor and his agents, 
at aU seasonable times during the said term, 
to enter the said demised premises, to take 
a schedule of the fixtures and things made 
and erected thereupon, and to examine the 
condition of the said premises ; and further, 
that all wants of reparation which upon 
such views shall be found, and for the 
amendment of which notice in .writing 
shall be left at the premises, the said lessee, 
his executors, administrators, and assigns 
wiU, within three calendar months next 
after every such notice, well and sufficiently 
repair and make good accordingly. 

8. And also that the said lessee, his exe- 
cutors, administrators, and assigns, will not 
convert, use, or occupy the said premises; 
or any part thereof, into or as a shop, ware- 
house, or other place for carrying on any 
trade or business whatsoever, or suffer the 
said premises to be used for any such pur- 
pose, or otherwise than as a private dwel- 
ling-house, without the consent in writing 
of the said lessor. 
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Column 1 — contimted. 
9. And will not assign without leaye ; 



10. And that he wiU leave premises in 
good repair. 



11. Proviso for re-entry by the said les- 
sor on non-payment of rent or non-per- 
formance of coTenants. 



12. The said (lessor) coyenants with the 
said (lessee) for quiet enjoyment. 



Column 2 — contirmed. 

9. And also that the said (lessee) shall 
not, nor will, during the said term, assign, 
transfer, or set oyer, or otherwise by any 
act or deed procure the said premises, or 
any of them, to be assigned, transferred, or 
set over unto any person or persons whom- 
soeyer, without the consent in writmg of 
the said (lessor), his executors, administra- 
tors, or assigns first had and obtained. 

10. And further, that the said (lestee) 
will, at the expiration or other sooner deter- 
mination of the said term, peaceably sur- 
render and yield up unto the said leasor 
the said premises hereby demised, with the 
appurtenances, together with all buildings, 
erections, and fixtures now or hereafter to 
be built or erected thereon, in good and 
substantial repair and condition in aU res- 
pects, reasonable wear and tear and damage 
by fire only excepted. , 

11. Provided always,' and it is expressly 
agreed, that if the rent hereby reserved, or 
any part thereof, shall be unpaid for fifteen 
days after any of the days on which the 
same ought to have been paid (although 
no formal demand shall have been made 
thereof), or in case of the breach or non- 
performance of any of the covenants and 
agreements herein contained on the part 
of the said lessee, his executors, adnunis- 
trators, and assigns, — ^then, and in either of • 
such cases, it shall be lawful for the said 
lessor, at any time thereafter, into and 
upon the said demised premises, or any 
part thereof in the name of the whole, to 
re-enter, and the same to have again, re- 
possess, and enjoy aa of his or their former 
estate, anything hereinafter contained to 
the contrary notwithstanding. 

12. And the lessor doth hereby, for him- 
self, his heirs, executors, administrators, and 
assigns, covenant with the said lessee, his 
executors, administrators, and assigns, that 
he and they, paying the rent hereby re- 
served, and performing the covenants here- 
inbefore on his and their part contained, 
shall and may peaceably possess and enjoy 
the said demised premises for the tenn 
hereby granted, without any interruption 
or disturbance from the, said lessor", his 
executors, administrators, or assigns, or any 
other person orpersbns lawfully claimingby, 
from, or under him, them, or any of them. 



LIMITATIONS (STATUTE OF). 
See Heal Property Suits Limitation Act. 



Preamble. 



Repeal of Acts. 



MARRIAGE. 

19 Vic. No. 30. An Act to amend and consolidate the laws affecting the 

Solemniza,tion of Marriage. [30th November, 1865.] 

Wheeeas it is expedient to amend and consolidate the laws relating to the Solenmization 
of Marriage in this Colony : Be it enacted by His ExoeUenoy the Governor of New South 
Wales, by and vrith the advice and consent of the Legislative Council thereof, as f oUows :-■ 
1. This Act shall commence on the first day of March, one thousand eight hundred 
and fifty-six, — on and from which day the Acts of Council enumerated in the Schedule 



MARRIAGE. 67 

hereto marked A shall be repealed, except a8 to marriages solemnized, and things law- 
fully done by yirtue of any such Act, before that day. 

2. Ko marriages shall be celebi-ated except by some minister of religion, ordinarily By whom mar- 
officiating as such, whose name, designation, and usual residence shall have been registered, rSfSL^ J° 
and shall then continue registered, in the-offioe of the Registrar &eneral for marriages in 

Sydney. 

3. Provided that, where the parties to be married shall, before the Registrar for Marriages Declaration of 
of the district within which the intended wife ordinarily resides, sign a declaration in the m?'"'iago before 
form set forth in the Schedule to this Act marked B, the marriage may be celebrated trar. 
between such parties by such District Registrar, in the form of words set forth in the Schedule 

hereto marked 0, to be repeated and signed by the parties to such marriage, respectively. 

4. No marriage shall be celebrated, until after a declaration (upon oath or solemn BannsorLioense. 
affirmation) shall have been made before some surrogate for licenses, "br before the 

Minister or District Registrar celebrating the marriage, by each of the parties to be mar- 
ried, in the form set forth in the Schedule hereto marked D. 

5. Every marriage which shall be celebrated by any such Minister or Registrar as Essentials for 
aforesaid, after oath or solenm affirmation so made, shall be a legal and valid marriage, to marriage., 
all intents and purposes ; and no other marriage, except as hereinafter provided, shall be 

valid for any purpose. 

6. Provided that no marriage in fact shall be avoided by reason only of the same R:ovision for 
having been celebrated by a person not being a Minister or ordinarily officiating Minister ^g^'" special 
of Religion, if either of the parties to^ the marriage shall at the time bond fide have 

believed that he was such ordinarily officiating Minister. 

7. Every marriage shall be celebrated in the presence of two witnesses at least, who Witnesses and 
shall sign a certificate, which shall be also signed by the Minister or Registrar celebrating ''^^^''^<^^^- 
the marriage and by the parties thereto, and shall be legibly written (or partly written 

and partly printed) in the form contained in the Schedule hereto marked E ; and such 
Minister or Registrar shall deliver a copy of such certificate, immediately after the mar- 
riage, signed by himself, to one of the parties to the marriage ; and the said Minister shaU, 
within one month thereafter, transmit the original certificate to the Registrar of the Dis- 
trict within which such marriage was celebrated. 

8. INothing in this Act shall extend to any marriage between parties of whom both- Quakers and 
shaU be Quakers or Jews. A certificate of every such marriage shall nevertheless, within ''®^^' 

ten days next following, be transmitted to the Registrar of the District within which it was 
celebrated, by the person celebrating the marriage or "by one of the parties thereto, stating 
the date and place of such marriage, and the name, designation, and usual residence of 
each of those parties. 

9. Every marriage celebrated between parties being both Quakers or both Jews, shall Such marriages 
be as legal and valid as if duly solemnized under the provisions of this Act, — if such mar- ''^''^■ 

liage was, when celebrated, a valid marriage according to the usages of the Quakers or 
Jews, as the case may be. 

10. If either party to any intended marriage, not. being a widower or widow, shall be -Consent in case 
under the age of twenty-one years, such marriage shall not take place without pro- °' 'uuior'ty- 
duotion to the Minister or Registrar about to celebrate the same of the written consent 

of the father of such party, if within the Colony ; or if not within the Colony, theii of a 
guardian appointed by the father ; or if there be no such guardian in the Colony, 
then of the mother of such party if within the Colony ; or where there is no such parent or 
guardian in the Colony, or he or she is incapable of duly consenting, by reason of 
distance, habitual intoxication, or mental incapacity, then the written consent of some 
Justice of the Peace appointed for that purpose as hereinafter mentioned : Provided 
that such Justice shall make inquiry on oath as to the facts and circumstances of the 
case, before giving such consent. 

11. For the purposes mentioned in the foregoing section, the Judges-of the Supreme Judges to 
Court shall appoint, from time to time, one or more Justice or Justices of the Peace in appoint persona 
every Registrar's District, who shall, by virtue of such appointment, give consent in such oeSn rales 
cases as aforesaid ; every such appointment to be notified by the said Judges in the New 

South Wales Government Gazette. 

12. When any nmrriage shall be celebrated, upon the production of any such written Consent to be 
consent as aforesaid, a statement of the fact of such consent shall be indorsed on the oer- '"^Sa^^'^ °" 
tificate of such marriage, and on the copy thereof, signed respectively by the Minister or ™ °* ^' 
Registrar celebrating the same. 

• 13. No marriage shall be deemed to have been unduly celebrated, by reason only of Certain mar- 
any njere defect or error in the declaration made respecting the same, where the identity {^"f ™ 
of the parties to the marriage shaU not be in question. 

14. Every marriage celebrated in this Colony before the commencement of this Act, Confirming all 
by any Minister of Religion or person ordinarily officia;ting as such, shall be, and be existing mar- 
deemed to have been from the time of the celebration thereof, a perfectly legal and valid "^^^■ 
marriage (notwithstanding any non-oomplianoe with forms, or other irregularity 
attending the celebration), to all intents and purposes. 
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Certain mar- 
riages not made 
legal. 



Registration 
proof of mar- 
riage. 



15. Provided that nothing in the previous section, or in the fifth section of this Act, 
shall legalize any marriage declared or made (or which shall hereafter be declared qr 
made) invalid by any oompetent Court or by Act of Council ; nor any marriage -srhere 
either party thereto had another vrif e or husband then living ; nor any marriage which 
vrould have been or would be void but for those sections, by reason of relationship, kin- 
dred, or alliance, or of fraud or incapacity to contract marriage j nor any marriage ivliere 
(the same being at the time of its celebration invahd) either of the parties thereto shall 
afterwards, and before the passing of this Act, have intermarried with some other person. 

16. A copy of the registry of any marriage, in the office of the Registrar Genwal, 
under his hand, shall be received as evidence, in aU proceedings civil and criminal, of. the 

- fact of such marriage haviug been duly celebrated, — until the contrary be shown. 



17. 
18. 
19. 
20. 
21. 
22. 



^Punishment for unlawful celebration of marriage.] 
'Solemn affirmation. , False statements deemed perjury.] 
Punishment for wilfully marrying minors.] 
Punishment for forging any consent, certificate, &c.] 
Non-registration of Ministers' name.] 
Penalty upon omission to transmit certificate of marriage.] 



SCHEDULE A. 
Acts Rbpeaied. 
6 Geo. IV Wo. 21. Passed 1st November, 1825. 



6 William IV TSo. 2. 

7 William IV No. 6. 

2 Vic. No. 13. 

3 Vic. No. 7. 

3 Vic. No. 23. 

4 Vic. No. 14. 



4th July, 1834. 
5th August, 1836. 
29th August, 1838. 
5th September, 1839. 
19th November, 1839. 
23rd September, 1840. 



SCHEDULE B. 

POBM 01' DSOLABATION TO AuTHOEIZB MABEIAGE BEPOBE DiSTEIOT RBfllSTEAB. 

Wb, Thomas Williams, of (jisnal place of residence and desigiaaUon or employment) 
and Mary Edwards, of {usual place of residence and employment), do hereby declare 
that we are desirous of being married, but that we conscientiously object to be married 
by a Minister of Religion [Or "but that there is no Minister of Religion accessible 
for the purpose of solemnizing our Marriage"]. 
Signed by the parties this day \ 

of 18 before me — j {Signaimes) 



SCHEDULE C- 
EOEM OP Maeeiaob bepoee Rbghstbab. 



I,. Thomas Williams, pi (usual place of residence and designation or employmmt) 
do hereby declare in the presence of A.B., Registrar of Mamages f or the Distriet of 
Sathwrst, that I take Mary Udmards, of (usual place of residence' and designatisn or 
employment), to be my lawful wife : Aiid I, the said Mary Sldwards, do declare that I 
take the said Thomas WilUams to be my lawful husband. ■ 

{Sisnaturet.) 



SCHEDULE D, 

DECIABATION BBFOEE SuBEOdATE, DiSTEICT RBCHSTEAB, OB MlNISTEB. 



I, Thomas Williams, of (usual place of residence and designation or <...-j..-^ , 
being duly sworn, do, on my oath declare (or if objecting to take an oath " do solewwy 
and sincerely declare and affirm"), that I believe there is no impediment or laipful 
objection- by res^son of any kindred relationship or alliance, or any former marriage, or 
the want of consent of parents or guardians, or any other lawful cause, to my being 
married to (Mary Edieards), of (usual plaoe of residence and designation or employ- 
ment), daughter of (James Mdwa/rds) f of (usual or last place of residence and depigvtftum) 

{Sigtuftare of Thomas WilUms) 
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And I, tlie said {Mary Edwards) , do on my oath deolstre (or do solemnly and 
sincerely dedare and affiim), that % helieye there is no impediment or lawful objection by^ 
any such reason: or other lawful cause as aforesaid to my being ma;rried to the said 
{Thomas WilUamd), 

{Signaitire of Mary lEdwards.). 

ieolared and sworn {or " and affirmed") by both " 
the parties named this day of 

18 before me — 

{Signature and Designation) 



SCHEBULB B. 

CeBTIPIOATB OB Mabbiagb. 

I (name of Minister or Registrar) , being (designation) , do hereby certify that I have this day 
at (place) duly celebrated marriage between (name designation and residence of husband) 
and {name designation cmd residence of wife) after declaration duly made as by law required. 
Dated this day of 18 ■ 

Signatitre of Minister or Segistrar. 
Signatures of Parties to Marriage — A.B. 

CD. 
E.F. 

Signatures of Witnesses — Gf.H. I.E. 



MAERIED WOMENS' REVEESION^RY INTEEESTS IN 
PEESONALTY. 

39 Vic. No. 25. An Act to enable Married Women to dispose of Eever- 
sionary Interests iq Personal Estate. [10th March, 1876.] 

Be it enacted by the Queen's Most Excellent Majesty by and with the advice and 
consent of the Legislative Council and Legislative Assembly of New South Wales in 
Parliament assembled and by the authority of the same as follows : — 

1. It shall be lawful for every married woman by deed to dispose of every future or MarrieiJ women 
reversionaiy interest, whether vested or contingent, of such married woman, or her '"^^ dispose of 
husband in her right, in any personal estate whatsoever .to which she shall be entitled interest inper- 
under any instrument, (except such a settlement as hereinafter mentioned), and also to sonil estate, 
release or extinguish any power which may be vested in or Hmited or reserved to her in 

regard to any such personal estate, as fully and effectually as she could if she were a 
femme sole, and also to felease her right or equity to a settlement out of any personal 
estate to which she, or her husband in her right,- may be entitled, in possession, under 
any such instrument as aforesaid, save and except that no such disposition, release, or 
extinguishment shall be valid unless the husband concur in the deed by which the same 
shaU be effected, nor unless the deed be acknowledged by her as hereinafter directed : 
Provided always that nothing herein contained shaU extend to any reversionary interest 
to which she shall become entitled by virtue of any deed, wiU, or instrument by which 
'she shall be restrained from alienating or affecting the same. 

2. Every deed to be executed by a married woman for any of the purposes of this How deeds to be 
Act, shaU be acknowledged by her, and be otherwise perfected in the manner, in and by acknowledged, 
the Act seven Victoria number sixteen, prescribed for the acknowledgment and per- 
fecting of deeds disposing of interests of married women in land. 

3. Ptovided always that the powers of disposition given to a married woman by this Powers given not 
Afct shall not interfere with any power which, independently of this Act, may be vested to interfere with 
in, or limited, or reserved to her so as to prevent her from exercising such power in any powers, 
case, except so far as by any disposition made by her under this Act, she may be 

prevented from so doing in 'consequence of such power having been suspended or 
extinguished by such disposition. 

4. Provided always that the powers of disposition hereby given to a married woman Marriage settle- 
shaU not enable her to dispose of any interest in personal estate settled upon her by ^-ny j"??i°°^*^^? 
settlement or agreement for a settlement made on the occasion of her marriage. 



70 MORTGAGES. 

MORTGAGES. 

7 Geo. II 0. 20. An Act for the more easy Redemption and Poreelosure 
of Mortgages. " [1733.] 

[See tMa Act in CHtty's coUeotion, sub. title " Mortgages." , Its short effect is to giTs 
jurisdiction to Courts of Law (similar 'to that exercisable ia a Court of Equity) 
■where there has been payment or tender, by the mortgagor, of principal, interest 
and costs, tIz., to consider such payment as a discharge of the mortgage, and to 
compel mortgagee to re-p.8sign and deliTer the mortgage securities to mortgagor.] 

MORTGAGES (CLANDESTINE). 

4 William and Mary, c. 16. An Act to prevent frauds by Clandestine 
•Mortgages. [1692.] 

Wheeeas great frauds and deceits are too often practised by necessitous and evil- 
* disposed persons in borrowing of money, .and giving judgments, statutes, and recog- 

nizances priyately for securing the repayment of the said money, and the same persons 
do afterwards borrow money upon security of their lands of other persons, and do not 
acquaint the latter lender thereof with the same, whereby such late lender is very often 
in danger to lose his whole money, or forced to pay off the debts secured by the lats 
judgments, statutes, and :?ecognizances, before they can hare any .benefit of the said 
mortgages : And whereas diyers persons do mortgage their lands more than once, 
without giving notice of their first mortgage, whereby lenders of money upon second or 
after mortgage, do often lose their moneys and are put to great charges in suits and 
otherwise : For remedy whereof, and preventing the same as much as may be for the 
future, — 
Debtor upon 2. Be it enacted by the King's and Queen's most excellent Majesties, by and vFith 

j^gnent,-&c., the advice and consent of the Lords Spiritual and Temporal, and the Commons in this 
of auothCTupcm' Present- Parliament assembled, and by the authority of the same. That if any 
a mortgage, person or persons, from and after the first day of Mayy one thousand six hundred 
^ th°"? "h"*'™ t ^"^ ninety-three, shall borrow any money, or for any other valuable consideration 
to the moi^ ■^°'^ the payment thereof, voluntarily give, acknowledge, permit, or suffer to be 
gagee, shall lose entered, against him or them, one or more judgment or judgments, statute or 
hM equity to statutes, recognizance or recognizances, to any person or persons, creditor or creditors j 
redeem. ^^^ jj j-j^g gj^jj borrower or borrowers, debtor or debtors, shajl afterwards take up or 

borrow any other sum or sums of money of any other person or persons, or for other 
valuable consideration become indebted to suck person or persons, and for securing the 
re-payment or discharge thereof shall mortgage his, her, or their lands or tenements, or 
any part thereof, to the said second or other lender or lenders of the said money CEeditor Of 
creditors, and shall not give notice to the said mortgagee or mortgagees of the said 
judgment or judgments, statute or statutes, recognizance or recognizances, in ■writing 
under his, her, or their hand or hands, before the execution of the said mortgage or 
mortgages ; unless such mortgager or mortgagers, his, her, or their heirs, upon notice to 
him, her, or them given by the mortgagee or mortgagees of the said lands and tenements, 
his, her, or their heirs, executors, administrators, or assigns, in vrriting under his, her, 
or their hands and seals, attested by two or more sufficient ■witnesses, of any such former 
judgment or judgments, statute or statutes, recognizance or recognizances, shall, ■within 
six mouths, pay off and discharge the said judgment or judgments, statute or statutes, 
recognizance or recognizances, and all interest and charges due thereupon, and cause or 
procure the same to be vacated or discharged by record ; that then the mortgager or 
mortgagers of the said lands and tenements, his, her, or their heirs, executors, adminis- 
trators, or assigns, shall haye no benefit or remedy against the said mortgagee or mort- 
gagees, his, her, or their, heirs, executors, administrators, or assigns, or any of them, m 
equity or elsewhere, for redemption of the said lands and tenements or any part thereof ;• 
but the said mortgagee or mortgagees, his, her, or their heirs, executors, admmistratois, 
and assigns, shall and may hold and enjoy the said lands and tenements, for such estate , 
and term therein as were or was granted to the said mortgagee or mortgagees, agamat 
the said mortgager or mortgagers, and all person and persons lawfully claiming from, 
by, or under him, her, or them, freed from equity of redemption, and as fully to all 
intents and purposes whatsoever as if the same had been pvirchaaed absolutely and 
■without any power of liberty of redemption. 
Person mort- 3. Aijd be it further enacted, by the authority aforesaid. That if any person or persons 

gaging twice who hath once mortgaged, or, from and after the said first day of May, shall mortgage any 
without notice ol i^nds or tenements to any person or persons, for security of money lent or otherwise 
gige loses his accrued or become due, or for other valuable considerations ; and if the said mortgager 
equity. or mortgagers shall again mortgage the same lands or tenements, or any part thereof, 

to any other person or ■ persons for valuable considerations (the said former mortgage 
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being in force and not discharged), and ehall not discover to the said second or other 
mortgagee or mortgagees, or some or one of them, the former mortgage or mortgages, in 
writing under his or their hands, that then, — and in those cases also, the said mortgager 
or mortgagers, his, her, or their heirs, executors, administrators, or assigns, shall 
have no refief or equity of redemption against the said second or after mortgagee or 
mortgagees, his, her, or their heirs, executors, administrators, or assigns, upon the said 
after mortgage or mortgages j but that such mortgagee or mortgagees, his, her, or their 
heirs, executors, administrators, and assigns, shall and may hold and enjoy such more 
than once mortgaged lands and tenements, for such estate and term therein as -were or 
■was granted and conveyed by the said mortgager or mortgagers, against him, her, or 
them, his, her, or their heirs, executors, or administrators respectively, freed from equity 
of redemption, and as fully to all intents and purposes as -if the same had been an 
absolute purchase, and without any power or liberty of redemption. 

4. Provided always, and be it further enacted by the authority aforesaid. That never- Under mort- • 
theless, if it so happen, there be more than one mortgage at the same time made by any gsgees may 
person or persons to any person or persons, of the same lands and tenements, the "™^™- 
several late or under mortgagees, his, her, or their heirs, executors, administrators, or 

assigns, shall have power to redeem any former mortgage or mortgages upon payment of 
the principal debt, interest, and costs of suit to the prior mortgagee or mortgagees, his, 
her, or their heirs, executors, administrators, or assigns — anything herein contained to 
the contrary thereof in anyvtise notwithstanding. 

5. Provided always. That nothing in this act contained shall be construed, deemed, or Dower saved, 
extended to bar any widow of any mortgager of lands or tenemeiits from her dower and 

right in or to the said lands, who did not legally join vrith her husband in such mort- 
gaCge, or otherwise lawfully bar or exclude herself from such dower or right. 

OATHS ABOLITION. 

9 Vic. No. 9. An Act for the more effectual abolition of Oaths and Affir- 
mations taken and made in various Departments of the Government of 
New South Wales, and to substitute Declarations- ia lieu thereof, and 
for the suppression of voluntary and extra-judicial Oaths and Affi- 
davits. [27th October, 1845.] 

Wheeeas an Act of the Imperial Parliament was passed in the fifth and sixth years of Preamble 
the reign of His late Majesty King William the Pourth, whereby declarations are substi- fy^h ^62^'^''°"' 
tnted for oaths in certain pubHc departments of the State, and other provisions are 
therein made for the abolition of unneoeSsaiy oaths, and it is deemed expedient that 
provisions of a similar nature should be made for substituting declarations for oaths in 
the various departments of the Colonial &ovemment of New South Wales : Be it there- 
fore enacted, by TTia Excellency the Governor of New South Wales, with the advice and 
consent of the Legislative Council thereof, That in any case where by any statute, law, 
or ordinance made or to be made, relating to any of the pubHo Eevenue of the Colony 
or any of the public offices or pubUc departments, or by any official regulation in any 
department, any oath, solemn affirmation, or affidavit, might but for the ;^aBsing of this Act 
be required to be taken or made by any person on the doing of any act, matter, or thing, 
or for the purpose of verifying any book, entry, or return, or for any other purpose what- 
. soever,— it shall be lawful for the Q-overnor and Executive Council of the said Colony, if 
they shall so think fit, to substitute a declaration to the same effect as the oath, solemn Declarations sub- 
affirmation, or affidavit which might but for the pMsing of this Act be required to be ^''*"*?^'°'^°**' 
taken or made ; and the person who might, under the Act or Acts imposing the same, be "^ . * °°'' 
required to take or make such oath, solemn affirmation, or affidavit, shall, in the presence 
of the officer or person empowered by such Act or Acts to administer such oath, solemn 
affirmation, or affidavit, make and subscribe such declaration j and every such officer or 
person is hereby empowered and required to administer the same accordingly. 

2. And be it enacted. That when the G-ovemor and Executive Council shall, in any Suoli substitu- 
such case as aforesaid, have substituted a declaration in lieu of an oath, solemn affirmation, ^g^iette" 
or affidavit, the. same shall be notified in the New South Wales Government Gazette, and 

from and after the expiration of twenty-one days next following the day of the date oi 
the Government Gazette wherein such notification shall have been first pubhshed, the 
provisions of this Act shall extend and apply to each and every case, office, or department 
specified in such notification. 

3. And be it enacted. That after the expiration of the said twenty-one days it shall Oaths or affirma- 
not be lawful for any officer or other person to administer or cause to be administered, or'teken there- 
or receive or cause to be received, any oath, solemn affirmation, or affidavit in lieu of which aiter. 

such declaration as aforesaid shall have been directed by the said Q-overnor and Execu- 
tive ^ouucil to be substituted. 
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4. And be it. enacted, That if any person sliall imke and Bubscribe any, Buoh, dfealam- 
tion ae hereinbefore mentionediin lieu, of any oath, solenm affirmation, qp affidavit by any 
Act or Acts, relating to' the public revenue as aforesaid required to be made, on the doing 
of J any. apt, matter, or thing, or for verifying any book, account, entry, orretuni, or iodmy, 
purpose whatsoever, and shall vrilfully make therein any false statement as to any 
material particular, the person making the same shall, be deemed guilty of a msidemeanor, 

5. Provided alvrays and be it enacted. That nothing in this Act contained shall extend 
or apply to the oath of allegiance in any case in vrhich the same now is, or may be required 
to be taken by any person who may be appointed to any office, but that such oath o£ 
allegiance shall continue to be required, and shall be administered and taken as well and 
in the same manner as if this Act had not been passed. 

6. Provided also and be it enacted, That nothing in this Act contained shall extend oi 
apply to any oath, solemn affirmation, or affidavit which now is or hereafter may be made 
or taken, or be required to be made or taken, in any judicial proceeding in any Court of 
Justice, or in any proceeding for or by way of summary conviction before any Justice or 
Justices of the Peace; but all such oaths, affirmations, and affidavits, shall oontinuetobe 
required, and to be administered, taken, and made, as well and in the same manner as if 
this Act had not been passed. 

7. And whereas a practice has prevailed of administering and receiving oaths and 
affidavits voluntarily taken and made in matters not the subject of any judicial inquiiy, 
nor in anywise pending or at issue before the Justice of the Peace. or other person by, 
wjbom such oaths or affidavits. have been administered or received, and wiereas doubts 
have arisen whether or not such proceeding is illegal, — !For the more effectual suppresaion 
of such practice and removing such doubts, be it enacted,' That from and after the 
commencement of this Act, it shall not be lawful for any Justice of the Peace or othtr 
person to administer or cause or allow to be received any oath, solemn affirmation, or 
affidavit touching any matter or thing, whereof such" Jiistice or other person hath not 
jurisdiction or cognizance by some Statute, Aict, or ordinance in force at the time being : 
Provided always, that nothijiig herein contained shall be construed to extend to any oath, 
solemn affirmation, or affidavit before any Justice in any matter or thing touclimg-th«^ 
preservation of the peace, or the prosecution, trial, or punishment of offences, or touching 
any inquiry held before any Justice of the Peace in the nature of Coroners' InquestB 
respecting sudden deaths, or touching any proceedings before the Legislative Council, or 
any Committee thereof, nor to any oath, solemn affirmation, or affidavit, which.may be 
•required by the laws of any foreign or other country out of New South Wales, to give 
vaKdity to instruments in writing designed to be used in foreign or other countaies 
respectively. 

8. And be it enacted, That it shall and may be la^fful to and for any attesting wltneBS 
to the execution of any will or codicil, deed, or instrument in vrriting, and to and for any 
other competent person, to verify and prove the signing, sealing, publication, or dehveiy 
of any such wQl, codicil, deed, or instrument in writing, by such declaration in writing 
made as aforesaid, and every such Justice, Notary, or other officer shaU be, and is hereby 
authorized and empowered to administer or receive such declaration. 

9. And whereas it may be necessary and proper in many cases not herein specified, to 
require confirmation of written instruments or allegations, or proof of debts, er of the 
execution of deeds or other masters-: Be it therefore enacted,- That it shall and may he 
lavrf ul for any Justice of the Peace, Notary Public, or other officer now by law authorized 
to administer an oath, to take and receive the declaration of any person voluntarily 
making the same before him, in the form of the Schedule to this Act annexed, and if any 
declaration so made shall be false or untrue, in any material particular, the person wilftiUy 
making such false declaration shall be deemed guilty of a misdemeanor. 

10. And be it enacted. That whenever any declaration shall be made and subscribed 
by any person or persons under or in pursuance of the provisions of this Act or any of 
them, all and every such fees or fee as would have been due and payable on the taling 
or making any legal oath, solemn affirmation, or affidavit, shall be in like manner due and 
payable upon making and subscribing such declaration. 

11. And be it enacted. That in aU cases where a declaration in lieu of an oath shall 
have been substituted by this Act, or by .virtue of any ppwer or authority hereby given, 
or where a declaration is directed or authorized to be mdde and subscribed under the 
authority of this Apt, or of any power hereby given, although the same be not substituted 
in lieu of an oath heretofore legally taken, such declaration, unless .otherwise directed bj 
the powersiereby.given, shall be in the form prescribed in the SohediJe hereunto annexed. 

12. And be it enacted. That in any case where a declaration is substituted for an oath 
under the authority of this Act, or by virtue of any power or authority hereby given, or 
is directed and authorized to te made and subscribed under, the authority of tiiis Aot,or 
by virtue of any power hereby giten, any person who shall wilfully and corruptly inM6 
and subscribe, any such declaration, knowing the same to be untrue in any material 
particular, shall be deemed guilty of a misdemeanor. 



POSTHUMOUS CHILDREN. 73 

SCHEDULE KEBEEBED TO BY THE I'OEEaOING ACT. 

I A.B. do solemnly and sincerely declare, that 
And I mate this solemn declaration, conscientiously beUeving the same to be true, and by 
virtue of the prorisions of an Act made and passed in the ninth year of the reign of . 
Her present Majesty, intituled, " An Act for the more effectual ahoUtion of Oaths and 
Affirmations taken and made in various D^artments of the Government of Neui South 
Wales, and to substitute Declarations in lieu thereof, and for the swppression of volimta/ty 
and extra-jitdidal- OatJts and Affidavits," 



PARTITION. 

31 Henry 8, cap. 1. For Joint Tenants and Tenants in Common. [1539.] 

1. [Preamble, &o.] 

2. Be it enacted, &c.. That all joint tenants and tenants in common that now be or joint tenants 
hereafter shall be, of any estate or estates of inheritance, in their own rights or in the and tenants in 
right of their wives, of any manors, lands, tenements, or hereditaments within this realm ^n'"^^J™to 
of England, Wales, or the Marches of the same, shall and may be coacted and compelled mate partition 
by virtue of this present Act to make partition between them of all such manors, by writs, 
lands, tenements, and hereditaments as they now hold or hereafter shall hold, as joint 

tenants, or tenants in common, by writ de participatione faciendd, in that case to be 
devised in the King our Sovereign Lord's Court of Chancery, in like manner and form 
as coparceners by the common laws of this realm have been and are compellable to do, 
and the same writ to be pursued at the Common Law. 

3. Provided alway, and be it enacted, That every of the said joint tenants or Kvery of the 
tenants in common, and their heirs, after such partition mad.e, shall ^nd may have aid 1?^^^°^"^^ 

. of the "other of their heirs, to the intent to dereign the warranty paramount, and to mon shall have 
recover for the rate, as is' used between coparceners after partition made by the order of aid of the other, 
the common law, — ajiything in this Act contained to the contrary notwithstanding. 



32 Henry 8, cap. 32. Joint Tenants for term of Life or Years. [1540.] 

Preamble, Ac. Be it enacted, &c., Tha,t all joint tenants and tenants in common, and Joint tenants for 
every of them, which now hold or hereafter shall hold, jointly or in common, for term We "'" y*?r^ J™ 
of life, year or years, or joint tenants or tenants in common, where one or some of them mSe%»tition. 
have or shall have estate or estates of inheritance or freehold in any manors, lands, 
tenements, or hereditaments, shall and may he compellable from henceforth, by writ of 
partition to be pursued out of the King's Court of Chancery upon his or their case or 
cases, to m^ke severance and partition of aU such manors, lands, tenements, and heredita- 
ments which they hold jointly and in common for term of life or lives, year or years, 
where one or some of them hold jointly or in common for term of life or years with 
other, or that have an estate or estates of inheritance of freehold. 

II. Provided alway and be it enacted. That no such partition or severance hereafter Partition to bs 
to be made by force of this Act be, nor shall be prejudicial or hurtful to any person or prejudicial to 
persons, their heirs or successors, other than such which be parties unto the said par- ooi^e out parties, 
tition, their executors or assigns. 



POSTHUMOUS CHILDREN. 

10 and 11 Wm. Ill c. 16. An Act to enable Posthumous Children to 
take Estates as if bom in their Father's lifetime. [1699.] 

Note. — This Act appears to have been omitted from Ohitty's collection. The short 
effect of the Act, which was passed to get rid of the doctrine that no estate in remainder 
could vest in a son (ufider a settlement where a particular estate stood limited to the 
father) unless such son were bom in the lifetime of the father, is, that posthumous 
children, xmder the limitations contained in marriage or other settlements (and which 
have been decided to be also included under the Act), shall take estates as if bom in 
their father's lifetime, although there be no limitation to trustees to preserve contingent, 
remainders. 
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POWERS OF ATTORNEY. 

17 Vic. No. 22. An Act to give greater effect to Powers of Attorney. 
[26th September, 1853.] 

Preamble. Wheeeas difficulties frequently arise as to titles to land and other property, by reason 

of conTeyanoee or other instruments and acts afEecting the same having been executed 
and done under Powers of Attorney from absent persons, of whom it cannot be known 
whether they are aliye, or -whether they may not have revoked such Powers of Attorney, 
at the date of the execution of such conveyances or other instruments : Be it therefore 
enacted by His Excellency the Governor of New South Wales, by and with the advice 
and consent of the Legislative Council thereof, as follows :^ 
Conveyances, 1. Whenever the person who may have executed, or shall hereafter execute any Power 

&o., under cer- of Attorney, (whether such person were or be at the time within the Colony or not) 
AtS)n^^"xeou- ^^^^ have declared or shalL declare therein, that such power shall continue in force until 
ted after 'death notice of his death or of the revocation of such power shall have been received by the 
or revocation attorneys named therein, then and in every such case, such power shall operate accord- 
ttOTeof°tobe*'°° ™gl7 i ^.nd every act hereafter done, performed, or submitted to by the said attorneys 
valiij. ' within the scope of the powers and authority conferred upon them, after such death or 

revocation as aforesaid, and before notice thereof shall have been received, shall be as 
effectual, in all respects, as if such death or revocation had not happened or been made, 
and a solemn declaration made by any such attorney that he has not received any notice 
of the revocation of such Power of Attorney by death or otherwise, shall, if made im- 
mediately before or after executing any such conveyance or other instrument as aforesaid, 
or doing performing or submitting to any such act as aforesaid, be taken to be conclusive 
proof of such non-revooatiou at the time of such execution, in favour of any person who 
shall hondjide, and for valuable consideration, and without notice to himself of any such 
revocation, have accepted any such conveyance or other instrument from, or dealt with, 
such attorney in the name of his principal. 



RAILWAYS. 

22 Vic. No. 19. An Act to make more effectual provision for the con- 
struction by the Government of Railways in the Colony of New South 
Wales and for the regulation of the same. [24th November, 1858.] (*) 



REAL PROPERTY SUITS LIMITATION. 

3 & 4 Wm. IV 0. 27. An Act for the limitation of Actions and Suits 
relating to Real Property, and for simplifying the Remedies for trying 
the Rights thereto, [24th July, 1833.] (t) 

Meaning of the Be it enacted by the King's Most Excellent Majesty, by and with the advice and consent 

words In the Act. ^f j.]jg Lords Spiritual and Temporal, and Commons, in this present ParHament assembled, 
and by the authority of the same. That the words and expressions hereinafter mentioned, 
which in their ordinary signification have a more confined or a different meaning, shall 
in this Act, except where the nature of the provision or the context of the Agt shall ei- 

"Land." elude such construction, be interpreted as follows ; (that is to say,) the word "Land' 

shall extend to manors, messuages, and all other corporeal hereditaments whatsoever, aid 
also to tithes (other than tithes belonging to a spiritual or eleemosynary corporation 
sole), and also to any share, estate, or interest in them or any of them, whether the same 
shall be a freehold or chattel interest,' and whether freehold or copyhold, or held accord- 

"Kent." ing to any other tenure; and the word "ifent" shall extend to all heriots, andto all 

services and suits for which a distress may be' made, and to all annuities and periodical 
sums of money charged upon -or payable out of any land (except moduses or compo- 

(*) The Title only of this Act is given, as all conveyances of lands required for railway 
purposes are prepared in the office of the Crown SoUcitor, and ' conveyances of lands 
sold by the Commissioner are not so common as to render it desirable to print the 
numerous conveyancing sections of the Act. 

(+) Adt^ted by 8 Wm. IV. No. 3, and thereby declared to commence and ta! 
in the Colony from and after the 1st day of August, 1837. 
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sitions belonging to a spiritual or eleemosynary corporation sole) ; and the person througli Person through 
whom another person is said to claim, shall mean any person by, through, or under, or by ^^i^ anotner 
the act of whom, the person so claiming became entitled to the estate or interest claimed, 
as heir, issue in tail, tenant by the courtesy of England, tenant in dower, successor, special 
or general occupant, executor, administrator, legatee, husband, assignee, appointee, deTisee, 
or otherwise, and also any person who was entitled to an estate or interest to which the 
person so claiming, or some person through whom he claims, became entitled as lord by 
escheat ; and the word " Person" shall extend to a body politic, corporate, or coUegiate, "Person." 
and to a class of creditors or other persons, as well as an iadiTidual ; and every word im- 
porting the singular number only shall extend and be applied to seyeral persons or Number and 
things as well as one person or thing ; and erery word importing the masculiiie gender gender, 
only shall extend and be applied to a female as well as a male. ^ . 

2. And be it further enacted. That after the thirty-first day of December, one thousand to be recovered 
eight hundred and thirty-three, no person shall make an entry or distress or bring an but within 
action to recover any land or rent but within twenty years next after the time at which after aeriffht of 
the right to make such entry or distress or to bring such action shall have first accrued action accrued to 
to some person through whom he claims ; or if such right shall not have accrued the claimant or 
to any person through whom he claims, then within twenty years next after the time at ^^^^^^ 1ib 
which the right to mate such entry or distress or to bring such action shall have first claims, 
accrued to the person making or bringing the same. (^') 

('^) The word " person" in this section does not include the Crown. Doe dem 
Wilson V. Terry, 4 October, 1849, reported in 2, S. C. B., App. J, where the 
earlier case, Matfield v. Alford, is considered. Qucere, whether adverse possession ^^ny^ Temmu 
for sixty years would bar the Crovra under 9 &eo. III. c. 16. As to which statute's ^^j ^^ 

applicability to this Colony, see Porsyth Const. Law, p. 19, -and the remarks of Stephen, 
, C.J., at p. 9 of the case cited. Milford, J., however, in the Attorney General v. 
Srovm, 3, S. C. 'B., p. 26, thought 9 Q-eo. III. o. 16 to be in force in the Colony. 

In Norton v. Sughes, 2, S. C. B., Eq., 65, it was held that the Statute of Limitations 
was a good defence in 'a suit by trustees against their co-trustee ; seem, if cestrnqtee 
trusts had been plaintiffs. Effect of sections 2, 12, 24, and 25 of the Act considered. • 
See also Wentivorth v. Gamer, 2, S. C. B., Eq., 105. 

As to what acts will amount to a taking possession of land by an owner in the person 
of an agent or other person authorized by such owner, so as to give a new departure 
under the statute, see Brown v. Lethlridge, reported in 8. M. Herald, June 
28th, 1876: — "If the rightful owner went out of possession, and -another person 
went into possession for a day or for ever so short a time, the Statute would 
begin to run, and in twenty years from that time, no matter whom, or how many 
persons, strangers to each other, were in possession, the owner would be barred. The 
rightful owner could not turn out the person in possession on the completion of the twenty 
years, although that person had been in possession but a month or a week. The Statute 
would have destroyed his right. If, however, the rightful owner had been out of 
possession for nineteen years, or for. any time under twenty years, and the land should 
be imoccupied for ever so short a time, and he should then go on to it, his right would 
last for twenty years from that entry. He would get a new departure. The owner 
might become possessed of the land in different ways, by exercising acts of dominion over 
it, not by walking over it, or by going on to it in the night, or by taking a brick out of 
the house, as was done in one case, but by doing something with it, or by undoing some- 
thing another has done on it, as by puLUng down a fence erected by another, always 
supposing.the land is for the time at least vacant, for there could not be a mixed posses- 
sion. !ft was a taking possession if the person in-possession were to accept a lease from the 
rightful owner, or if he were to become tenant in any way, at will, or any other terms, 
so long as he recognized a right in the owner. AH of the cases cited were alike in 
principle. A mere entry was not sufficient. The rightful owner must get possession. 
It woiild not be effective if he were mqrely to go on to the land, which was in possession 
of others — the possession must be exclusive." Fer Martin, C.J. 

In the year 1796, H. purchased lands in NewSouth Wales, and afterwards left that 
Colony, putting two servants T. and B. in possession as tenants-at-will, who continued 
in possession until the year 1847, when other parties obtained possession under a title 
from T. and E. ; H. continued absent from the Colony, and died in 1833. H's heir- 
at-law was then in America, and was residing there in 1857, when he brought an action 
, of ejectment in the Colony to recover possession of the lands. The Supreme Court held 
that the plaintiff's right of action was barred by the Statute, 3 and 4 Will. IV. p. 27. 
Upon appeal such judgment was reversed ; thel Judicial Committee being of opinion, 
&Bt, that T. andB. were tenants-at-will, and that such tenancy-at-wUl ended at H's 
death in 1833 ; and, secondly, that H's heir-at-law being beyond the seas when the right 
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When the right 3. Ari fl be it further enacted, That in the oonstnictiou of this Act the right to make an 
to haTO^ocru^d" ^^^'T °'' distress Or bring an action to recover any land or rent shall be deemed to have 
. first accrued at such time as hereinafter is mentioned ; (that is to say), when the persou 

estate in^posses- claiming such land or rent, or some person through whom he claims, shall, in respect of 
Bion— the estate or interest claimed, have been in possession or in receipt of the profits of such- 

on dispossession land, or in receipt of such rent, and shall while entitled thereto have been dispoBseBsed 
or have discontinued such possession or receipt, then such right shall be deemed to have 
first accrued alt the time of such dispossession or discontinuance of possession, 01 at the 

of entry accrued upon H's death, be was entitled to the benefit 6f the 16th section 
of 3 and 4 W. IV. c. 27, which in the case of a person beyond seas at the time when 
his title accrued, saved his right for ten years after the twenty years given by the 
second section, and that his action having been brought within tlurty years he was not 
barred. 

The granting of a lease to a third person by the lessor of a tenant-at-will is a deter- 
mination of the tenancy-at-will, but it does not give the lessor such a right of entry as 
is contemplated by the Statute 3 and 4 W. IV. c. 27, sec. 2, when the lessor's title is 
that of a reversioner expectant on a term of years. Sbgan v. ffarui and others H' 
Moore's P. C. Reports, p. 310. ' 

Tenant-at-will without interruption for more than twenty years, during which period 
he let and transferred portions of the land, with the knowledge and without the inter. 
f erence of the owner in fee. Meld, to have acquired an indefeasible title against the 
owner, whose right of entry after that period was barred by the Statute of LimitationB. 

Per Sir Joseph Napier : " The appeal in this case has been brought against an order 
* 8 S C B pronounced on the 1st September, 1869, in the Supreme Court of New South Wales,* 
p. 264. - ' ^y ■'I'hich it was ordered that the verdict found for the plaintiff herein be set aside and a 
new trial had between the parties. Th^ action was one of ejectment, in which the 
plaintiff sought to recover a plot or parcel of ground in the City of Sydney, which- 
had fonnerly belonged to the late Thomas Day the elder. His residence and the 
premises on which he carried on his business as a boat builder were situate on this 
property. In the month of May, 1842, he gave over the business and the property to 
his eldest son (the late Thomas Day the younger), then of age, and went to reside at 
Pyrmont with his family. - He had other property in addition to that which he gave over 
to his son. Thomas Day, the younger, having thus been put in possession as ostensible 
owner of this property, and manager of the business of boatbmlder, continued In the 
occupation from the month of May, 1842, down to the time of his death in December, 
1864. He made his will and devised the property in dispute to his wife for life ; she 
was the plaintiff in the ejectment. The defendants claimed under the vriU of Thomas 
Day the elder, wfio, in 1867, procured attornments from the tenants on the property, to 
. whom Thomas, the son, had let portions. The trial of the ejectment took place before 
the Chief Justice Stephen and a jury in November, 1868. Evidence was given to prove 
the circumstances under which Thomas Day the elder gave up the property in question 
to his son Thomas, and put him in possession in 1842'; to show the character of his 
pccupation, and what he did in building on the property and letting to tenants ; and that 
these acts and dealings were known to Q?homas Day the elder, arid had hia sanction. 
He did not execute any deed of conveyance to his son, and consequently it was admitted 
on both sides that the estate of the latter at the commencement was, in law, a tenancy-' 
at-will. The occupation of Thomas Day, the son, having been shown to have continued 
without intemiption for twenty-two years, after the commencement of the estate at irill . 
in May, 1842, it was submitted at the trial on the part of the defendants, that aa it 
appeared on the evidence that at various dates commencing in or about 1852, Thomas 
Day (the son) let portions of the property in dispute on yearly and weekly terms, and 
received rent for the same, and transferred, or purported to transfer, part of the land 
to his brother WiUiam, who let and received rent for.the same, of which letting and 
transfer Thoihas Day the father had notice at the times at which they toot place 
respectively; and as the portion of the land sought to be recovered continued to be, to 
the knowledge and with the sanction of Thomas Day the elder, in the occupation of 
Thomas Day the younger, or of tenants paying rent to him, until his death in 186i,— 
" these facts amounted to a determination of the original tenancy-at-will created in May, 
1842,. and to the creation of a fresh tenancy, so that the Statute of Limitations began 
to runin favour of Thomas Day, the son, only from such determinati6n." A nonsuit 
was called for, but this was refused by the Chief Justice, who, at the close of the 
evidence on both sides, submitted to the jury certain questions in writing, accompanied 
by an explanatory charge. In answer to these questions the jury found that the 
authority given by the father to the son to occupy the property was not upon conditaoa, 
but in perpetuity in his own right ; that the acts of letting and transferring of portions 
of property by the son were not ia violation of the authority given by the father ; that 
these acts were done with his knowledge and assent, and that no fresh authority WM 
afterwards given. The jury having returned these answers, were directed by the Chief 
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last time at which any such profits or rent were or was so received ; and when the person on abatement or 
claiming such land or rent shall claim the estate or interest of some deceased person death— 
who shall have continued in such possession or receipt in respect of the same estate or 
interest until the time of his death, and shall have heen the last person entitled to such 
estate or interest who shall have been in such possession or receipt, then such right shall 
be deemed to have first accrued at the time of suoh death ; and when the person claiming on alienation- 
such land or rent shall claim in respect of an estate or interest in. possession, granted, 
appointed, or otherwise assured by any instrument (other than a wiU) to him or some person 

Justice to find a verdict for the plaintifif, which they found accordingly. A .rule nisi 
was obtained, to have the verdict set aside and a new trial granted. This rule was after- 
wards made absolute, the Chief Justice dissenting. The majdjity of the Court held that 
the jury were misdirected as to the question whether thAr^iginal tenancy-at-wiU was 
determined by the under-letting. One of the two Judges who constituted the majority 
thought -that the jury were not sufficiently instructed as to implying a new tenancy-at- 
will ftom the acts and conduct of the parties without finding an actual agreement. 
The other Judge was of opinion that the verdict was against evidence. He does 
not state whether this applied to all the answers of the jury or to which in particular. 
The material question in this appeal is, whether the occupation of the iale Thomas 
Day the younger, from May, 1842, until Decembef, 1864, was such as to have conferred 
on him an indefeasible title to the property, so that it passed by his will to his widow 
and devisee. His occupation at the commencement was that of a tenant-at-will. His 
father must be taken to be the legal owner and proprietor, subject to the tenancy-at-wiU. 
If before and at the time of the death of the son the father's right of entry or of bring- 
ing an action to recover this property was barred, the son died seised and the plaiutifiF's 
titie is good. This depends on the construction and efibct of the Statute of Limitations 
(3 & 4 W. IV. c. 27). The 2nd section of thestatute enacts that no person shall make 
an entry on any land or. bring an action to recover it except within twenty years next 
after the right to mate that entry or bring that action shall have first accrued to him. 
A right of entry may be said to exist at all. times in him under whom and at whose 
wiU the occupier holds, for he may enter at any time and determine his will. But the 
7th section enacts, that the right of the person entitled, subject to a tenanoy-at-will, 
to mate an entry or bring au» action to recover the land shali be deemed to have first 
accrued, either at the determination of such tenancy, or at the expiration of one year 
next after the commencement of such tenancy, at which time such tenancy shall 
be deemed to have determined. The reasonable construction of this provision is 
■(according to Lord St. Leonards) that the right shall accrue ultimately at the end of 
a year from, the commencement of the tenancy-at-wUl, though it may accrue sooner by 
the actual determination of the tenancy. In the present case, the right under the 
statute must be deemed to have first accrued to Thomas Day, the father, in May, 1843, 
at which time the tenancy at will under which the occupation began, must, for the 
purposes of the bar of the statute, be deemed to have determined. The condition of 
^Ehomas Day, the son, was, for these purposes, but that of a tenant at sufferance from 
and after May, 1843, unless and untU a subsequent tenancy at -wiE was created by a 
fresh agreement of the parties. The defendants submitted that there was a determina- 
tion of the original tenancy within twenty years before the end of the period of 
limitation. The acts on wMch they relied, in order to show that the original tenancy 
was so determined, were consistent with the character of the occupation confided to' 
Thomas, the son, and were beneficial to the property. It seems difficult to conclude 
that acts which were conformable (not contrary) to his father's will, which had his 
sanction, and so far were authorized, not wrongful, shoidd have determined the tenancy- 
at-will. It might be more reasonable to regard them as acts, of a lite character done by a 
mortgagor or cestui que trust in possession are regarded ; that is to say, as impliedly 
authorized by the character in which, and the circumstances under which he occupies at 
will. It seems to their Lordships, that as in this case the statute began to run from May, 
1843, the question of the subsequent determination of the original tenancy is only 
relevant so far as it may have been preliminary to the creation of a fresh tenancy-at-wiU 
after the determination of the first, and within the period of limitation. In any other 
view such a determination of the original tenancy after the end of the first year is per se 
irrelevant. When there is an alternative given by the statute sufficient to set it runniiig, 
it would be inconsistent with its purpose to allow the running to be stopped by the 
hap|)ening of that which, if time had not been running, would in itself have set it 
running. The actual subsequent determination of the tenancy coidd only have the 
effect of mating the tenant, for all purposes — when he was already, from the end of 
the first year, for the purposes of the bar of the statute — a tenant at sufferance. 
Their Lordships, therefore, are of opinion, that the defence made at the trial by the 
respondents cannot be maintained. They submitted " that the statute began to run 
in favour of Thomas Day, junior, only from suoh determination," i.e., the alleged deter- 
mination of a fresh tracing, by the acts of letting and transfer by Thomas Day, the eon, 
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■" throiigli whom he claims, by a person being in respect of the same estate or interest in 

the poBSOssion or receipt of the profits of the land, or in the receipt of the rent, and no 
person entitled under such instrument shall hare been in such possession or receipt, then 
such right shall be deemed to have first accrued at the time at which the person claiming 
as aforesaid, or the person through whom he claims, became entitled to such possession or 
in case of future receipt by virtue of such instrument ; and when the estate or interest xslaimed shall have 
estates— jjggj^ j^u estate or interest in reyersion or remainder, or other future estate or interest, aucl 

no person shall have obtained the possession or receipt of the profits of such land or the 

with the knowledge of Thomas Day, the father. Their Lordships are clearly of opinion 
that the statute began to run in favour of Thomas Day, the son, in May, 1843, at the 
end of the first year qtefiis tenancy, and that a subsequent determination of that 
tenancy could not of iraPS be sufficient to stop the running of the statutory bar. 
When the statute has once began to run, it would seem on principle that it could not 
, cease to run unless the real owner, whom the statute assvunes to be dispossessed of the 
property, shall hare been restored to the possession. He may be so restored either by 
entering on the actual possession of the property, or by receiving rent from the person 
in the occupation, or by making a new lease to such person which is accepted by him ; 
and it is not material whether it is a lease for a term of years, from year to year, or 
at wlU. It was contended that there was not only a, determination of the original 
tenancy-at-will, but the creation of a fresh tenancy, inasmuch as after such alleged 
determination, "the pdrtion of the land sought to be recovered continued to be, to the 
knowledge and with the sanction of Thomas Day, senior, in the occupation of Thomas 
Day, junior, or of tenants^paying rent to him, until his death in December, 1864." The 
Chief Justice put the question in writing to the jury, whether, with the knowledge 
of the acts done by Thomas, the son, a new authority to occupy was given by Thomas, 
the father, and this was answered in the negative ; and afterwards he put orally a 
question to the jury, whether a new tenancy-at-wiU was created by a new authority 
to occupy then given or fresh arrangement made between the parties. This was also 
answered in the negative by the jury. Their Lordships cannot concur in the opinion of 
Mr. Justice Oheeke, if he meant to say that both answers were, or that either of tbem 
was, contrary to the evidence ; nor can they concur in the opinion of Mr. Justice 
Hargrave, that the jury may have been misled by not having been sufficiently instructed 
as to their powei; to imply a new tenancy-at-wiU from the acts and conduct of the 
parties without finding an actual agreement. Assuming that .there was a determination 
of the tenancy, and that the occupation of Thomas Day, the son, continued without 
interruption, to the knowledge and with the sanction of Thomas Day, the father, this 
would constitute an occupation at sufferance to aU intents ; and so far as related to the 
purposes of the statutory bar, no alteration would be made in the status of Thomas, 
the son. The right of entry created by the 7th section of the statute was not thereby 
waived, suspended, or extinguished j there was no re-vesting of possession ; the running 
of the statute was in nowise impeded. Doubtless an agreement for a fresh tenancy 
may be impUed from acts and conduct, if such are proved as ought to satisfy a jury 
that the parties actually made such an agreement ; and in that event it is proper to 
be found by a jury as a material fact in issue. ITo such evidence has been given in 
this case. The express exception in favour of cases within the 14th section of the Act^ 
where there has been a written acknowledgment of the title, shows the pe/vading 
purpose of the Legislature in creating the bar under the previous sections. Besides, as 
(*)13, C. B. (N. stated by Sir Wilham Erie, C. J., in LocJce Y.Matthews, (*), "if the owner enters 
S.), 764. effectively, and creates a new tenancy-at-wiU, he -has twenty-one years from that period 

before he can forfeit his estate." The language and poKcy of the statute require that 
tp constitute this new terminus a quo, the agreement for ^ new tenancy should be made 
by the parties with a knowledge of the determination of the former tenancy, and with 
an intention to create a fresh tenancy-at-wiU. The question in effect is, whether the 
prescribed period has elapsed since the right accrued to make an entry or" bring an 
action to recover the property, where such entry or action might have, but haa not, 
been made or brought within such period. It seems to their lordships that in this case 
the prescribed period of limitation elapsed at the end of twenty-one years from the com- 
mencement of the tenaucy-at-will ; that whether this tenancy was determined by the 
atfts of the parties is not material, inasmuch as there was not a fresh tenancy-at-will 
created within this period. They think that the findings of the Jury were according 
to evidence, and that there was not any misdirection on the part of the Chief Justice 
by which the Jury could be supposed .to have been misled. It is not necessary for their 
lordships to review in detaU, or further to express an opinion on the positions of law ia 
the elaborate and able judgment of the learned Chief Justice. It is enough to say that, 
in the opinion of their lordships, there was not any misdirection upon any material 
point ; that the findings of the Jury were warranted by the evidence, and that the 
verdict for the plaintiff is a right verdict and ought not to be set aside. Day v. Dag 
and others. 8, Moore's P.O. Reports, N'.S., p. 152. 
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receipt of such rent in respect of Buoh estate or interest, then such right shall be deemed 

to have first accrued at the time at which such estate or interest became an estate or 

interest in possession ; and when the person claiming such land or rent, or the person in case of for- 

through whom he claims, shall hare become entitled by reason of any forfeiture or breach 'eiture or breach 

of condition, then such right shall be deemed to have first accrued when such forfeiture 

was incurred or such condition was broken. 

4. ProTided always. That when any right to make an entry or distress or to bring an Where advan- 
actiou to recoTer any land or rent by reason of any forfeiture or breach of condition, shaE *^se of forfeiture 

N. died ia 1830 in New Soath Wales, seized of real estate in that Colony ; E., bis 
heir-at-law, lived in Ireland, and died there in 1837 ; J., the heir of E., and also of N., 
likewise lived in Ireland, and, in the year 1856, went to New South Wales and brought 
an action of ejectment there to recover the land N. died seized of. The English Statute 
of Limitations, 3 & 4 W. IV c. 27, had been adopted in the Colony by the Colonial 
Act 8 W. rV. No. 3. Seld, affirming the judgment of the Supreme Court, that the 
Statute 1 Jao. c. 16 (which had been introduced to the Colony by the Statute 9 Gl-eo. 
IV c. 83, s. 24), was repealed by the 3 & 4 W. IV c. 27, and that J's right of action 
was barred by sections 2 and 16 of that statute. Quare, whether Ireland, by the 19th 
section of 3 & 4 W. IV o. 27, is, with reference to New South Wales to be considered 
" beyond seas." Vevine v. SoUovim/i 14, Moore's P.C. Beports, p. 290. 

In 1840 a grant of land, called Kedbank, situated near Port Macquarie, issued to 
David Fergus Laing and to his aunts, Mrs. Hutchinson and Mrs. Gordon; as tenants in 
common. None of the grantees, as far as the evidence showed, was ever in possession 
of the land in question. The evidence showed that in 1851 or 1852 a person named 
WarreU went upon the land, built a mansion, cultivated some parts of the estate, and 
depastured other parts vdth stock, and lived there tiU. his death, after which his sons 
remained upon the estate, and were now there. Other persons also occupied different 
portions of the loud. At the trial it appeared that his Honor Mr. Justice Paucett, who 
tried the case, was of opinion, that under the Statute of Limitations, to bar title by deed 
it was necessary to show continuous occupation, not under the owner, by one person or 
by persons connected and claiming in the same right. Held, that it was quite imma- 
terial how or when a person got into possession, where the true owners of the land had 
been out of possession for twenty years from the entry of the person who was first 
adversely in possession, and that his Honor's interpretation of the Statute could not be 
supported — I)oe d. Carter v. Barnard (3, Q.B., 945), and Dixon v. Qayfere, and linker 
V. Gordon (17 Beav., 421). Per Martin, C. J. : " The action must be brought within 
twenty years after the right first accrued. How could it be material whether during 
those twenty years who was in possession or what number of people ? The wordS 
could not be plainer — No person shall bring an action but within twenty years. The 
only question was whether or not twenty years had elapsed since the right to bring the 
action first accrued ? No question of who was in possession, or for how long was he in 
possession, was raised by that section. The right to bring an action did not accrue tO 
some person went into possession. The moment a person without a title went into pos- 
session of land a wrong was done to the true owner, and his right to exercise his remedy 
by bringing an action at once accrued, but not tiU then. Land might be unoccupied 
for years, and yet in twenty years the right of the true owner would not be barred. It 
was the adverse possession of some person which gave the owner the right of action — 
and the Act in words concise and plain said that if the owner let that right remain 
unexercised for twenty years it was for ever barred. His Honor was further of opinion 
that if there was a gap in the possession, the right of action would date back to the 
time when the possession existed. Por it was clear law that if the statute once com- 
menced to run it would not stop except by the owner going into possession, and so 
getting as it were a new departure. If, then, another person was to go into adverse 
possession, the statute would again commence to run."^ Eule for a new trial made abso- 
■ lute. Xiamg and others v. Bain and others. Supreme Cotirt, March 8, 1876. 

On the second trial a verdict having been returned for the defendants, a rule for a 
new trial, on the ground that the verdict was against evidence, was made absolute by a 
majority of the Court (Faucett, J., dissentiente) . The grounds of their Honors' 
decision are shown in the follovring extract from the judgmei^ of his Honor the Chief 
Justice : — " The land in question was of large extent, 2,560 acres, with a frontage to the 
Biver Hastings of one mile, and a depth of four miles ; the back Une was a long 
distance from the river. There was no evidence that the side lines were ever fenced. 
There was slight evidence that the fences were down, and that the cattle of the neigh- 
bours went on to the groimd. There was also a bit of evidence given by one of the 
defendants, who spoke of a time when he was very young, seven or eight years old, 
that he went after the cattle which grazed up to the remains of an old fence. There 
was no evidence that the area of 2,560 acres was ever fenced as to its side lines and back 
Une, so as to constitute it an enclosure. There could be no doubt, where the question of 
occupation was under consideration, if the place spoken of was a house, it was easy to 
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is not taken by have first accrued in respect of any estate or interest in reversion or remainder, and the 

iT^hSfhav™ ■'^'^^ or rent shall not have heen recovered by virtue of such right, the right to make an 

new right when entry or distress or bring an action to recover such land or rent shaU be deemed to have first 

his estate comes accrued in respect of such estate or interest at the time when'the same shall have become an 

into possession, ggtate or interest in possession, as if no such forfeiture or breach of condition had happened. 
Keversioner to 5. Provided also. That a right to make an entry or distress or to bring an action to 
haveanewrjght.-j^g^^gj„^j^y jj^^ijipj, j,gjj). gj^g^jj^ jjg ^ggj^g^j.g have first accrued, in Teapectof an estate 

determine whether there was or was not an occupation. Equally so if -it was a garden, 
enclosed in any manner. Occupation of a small paddock could be easily proved, or of a 
large paddock, if the land was cleared and tolerably well stocked/and was ridden over 
in the manner such property was usually looked after. In all of those cases it would 
be easy for a person who claimed to be in occupation to prove his occupation,; but the 
larger the area claimed, the more difficult the proof, and a greater amount was required. 
For instance, to prove occupation of one of those areas granted to the AuatraUan 
AgriouUwral Compamy, which contained between 200,000 and 300,000 acres, and wKeh 
extended from Murrurundi to Tamworth, it could not be contended that a man who 
settled on one corner of the land was in possession and occupation of the whole of it. 
Such a contention would be absurd. The inference to be dra-yrn from the fact of a 
person living on, or occupying, a portion of a block of laud, would depend on the 
oiroumstances of each case ; and one of those circumstances would be the extent of the 
block. A man oould not by merely going on to one comer of a block of land, say , 
10,000 acres in extent, claim to be in posisession of the whole. He would have to do 
something else so as to put the legal owner in the position of a person to whom a right 
of action had accrued. There would have to be some physical putting of the owner out 
of his possession. Q-oing into a man's garden and occupying one bed of it would not give 
the trespasser, at first, possession of the whole of it ; he would have to do something more. 
He would have to keep out the owner. He would have to assert his right over the 
whole of it. , If it was a paddock, he might graze the whole of it with his stock and 
assert his right to do so at all times without any interference. That was the way 
occupation had to be proved of unenclosed bush lands. A person oould not, by setthng 
down on and enclosing >a small portion of an estate of large dimensions, be held to be in . 
occupation of the whole, lanless he did something more. If it was enclosed he might go 
round the fences and warn all other persons off. His cattle nught graze up to the 
boundaries. He must do something to show that he was there asserting ownership of 
the whole, to the exclusion of all others. His saying that he was in possession, 
and allowing his cattle to graze over it, would not be sufficient to prove tlmt he was 
in possession of the jrhole of it. There was evidence that Worrall warned a timber 
cutter th^t he was on Kedbauk, but that was in 3.857, at a period too late to be 
of anyefEect ; even i£ it had taken place in 1854 it would only having had reference to 
that piece of land. In a case like the present the defendants ought to be in a position 
to show an assertion of a right to keep others from coming beyond certain hues. There 
was sHght evidence that Worrali stated that he kliew that the estate consisted «£ 4 
sections j but there was no evidence that he ever intimated an intention to occupy up to' 
any certain boundaries. In the writ the boundaries were duly set out i and there was 
no evidence that up to any of those lines he asserted a right of occupation^-that wo\ild 
have to be shown if the claim was under a conveyance, which would have 
to contain a description of the land described in the writ. If he only claimed 
a part, that would have to be clearly proved. The only evidence was, that in 1851 
or 18S2 Worrali settled on the land ; that he had about thirty head of cattle ; that 
eight or nine acres were under cultivation ; and that he claimed the whole of the estate. 
That was not sufficient evidence to show that he was in occupation of the whole. The 
jury, before they returned a verdict, for the defendants, should have had some evidence 
to show that up to the boundary lines they [».e., Worrali, whose occupation was 
relied on as starting the Statute.— Ed.] did something to assert their right of 
occupation. There was no evidence that he ever went round the boundaries, or 
knew what they were j nor even that there was a fence on any of the boundaries. At 
most, the_ evidence showed that Worrali was on a portion only of the estate ; and as to, 
that portion the jury would have been justified in returning a verdict for th=e de- 
fendants. They, however, gave a verdict for the whole. It was, therefore, a verdict 
without evidence to support it. Assuming that the whole of the evidence given on 
behalf of the defendants was true, yet there was no evidence to warrant the jury in 
saying that the defendants were in occupation -of the land liescribed in the writ. It 
appeared to his Honor that the law required a greater amount of precision in a case like 
the present. If a person was taking possession of the land of another, he should indi- 
cate of what he was taking possession ; thl3 boundaries-sho,uld be marked in some way, 
either by blazed trees or otherwise, and people should be warned off when trespassing. 
As the verdict was against evidence there should be a new trial. Lama and others T. 
£ain and others, Supreme Court, March 17, 1877. 
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or interest in reversion, at the time at which the same stall have become an estate or 
interest in possession by the determination of any estate or estates iii respect of which 
such laud shall have been held, or the profits thereof, or such rent shall have been received, 
notwithstanding the person claiming such land, or some person through whom he claims, 
shall, at any time previously to the creation of the estate or estates which shall fiave 
determined, have been in possession or receipt of the profits of such land, or in receipt of 
such rent. 

6. And be it further enacted. That for the purposes of this Act an administrator An administrator 
claiming the estate or interest of the deceased person of whose chattels he shall be *?,^"i^l'* *'° 
appointed administrator, shall be deemed to claim as if there had been no interval of estate witliout 
time between the death of such deceased person and the grant of the letters of adminis- interval after 
tration. death of 

7. And be it further enacted, That when any person shall be ia possession or in ^"^^'^ 
receipt of the profits of any land, or in receipt of any rent,- as tenant-at-wiU, the right of J^^'jft.a^wm * 
the person entitled subject thereto, or of the person through whom he claims, to mate an the right shall 
entry or distress or bring an action to recover such land or rent shall be deemed to have be deemed to 
first accrued either at the determination of such tenancy, or at the expiration of one year J^™ ''d'o? one' 
next after the commencement of such tenancy, at which time such tenancy shall be y^ar. 
deemed to have determined : Provided always, that no mortgagor or cestuique-trust shall 

be deemed to be a tenant-at-will, within the meaning of this clause, to his mortgagee or 
trustee. 

8. And be it further enacted. That when any person shall be in possession or in No person after 
receipt of the profits of any land, or in receipt of any rent, as tenant from year to year ^ tenancy from 
or other period, without any lease ia writing, the right of the person entitled subject J^yg any^right 
thereto, or of the person through whom he claims, to make an entry or distress or to but from the end 
bring an action to recover such land or rent shall be deemed to have first accrued at <>' the first year 
the determination of the first of such years or other periods, or at the last lime when "f rent''^^'™™ 
any rent payable in respect of such tenancy shall have been received (which shall last 

happen) . 

9. And be it further enacted. That when any person shall be in possession or m receipt Where rent 

of the profits of any land, or in receipt of any rent, by virtue of a lease in writing, by |^°™served by 
which a rent amounting to the yearly sum of twenty shillings or upwards shall be ^ 2ease in writing 
reserved, and the rent reserved by suqh lease shall have been received by some person shall have been 
wrongfully claiming to be entitled to such land or rent in reversion immediately wrongfully re- 
expectant on the determination of such lease, and no payment in respect of the rent t„ accrue on the 
reserved by such lease shall afterwards have been made to the person rightfully entitlei determination of 
thereto, the right of the' person entitled to such land or rent subject to such lease, or of *''* lease. 
the person through whom he claims, to make an entry or distress, of to bring an action 
after the determination of such lease, shall be deemed to have first accrued at the time at 
which the rent reserved by such lease was first so received by the person wrongfully 
claiming as aforesaid ; and no such right shall be deemed to have first accrued upon the 
determination of such lease to the person rightfully entitled. 

10. And be it further enacted. That no person shall be deemed to have been in A mere entry not 
possession of any land within the meaning of this Act merely by reason of having made *" be deemed 
an entry thereon. possession. 

11. And be it further enacted. That no continual or other claim upon or near any land ^° "^''*j*2^® 
shaU.preserve any right of making an entry or distress or of bringing an action. continual claim. 

12. And be it further enacted, That when any one or more of several -persons entitled possession of one 
to any land or rent as coparceners, joint-tenants, or tenants-in-common, shall have been in coparcener, &c., 
possession or receipt of the entirety, or more than his or their undivided share or shares not to be the 

of such land, or of the profits thereof, or of such rent, for his or their own benefit, or for ethers^'™ 
the benefit of any person or persons other than the person or persons entitled to the 
other share or shares of the same land or rent, such possession or receipt shall not be 
deemed to have been the possession or receipt of or by such last-mentioned person or 
persons or any of them. 

13. And be it further enacted. That when a younger brother or other relation of the Possession of a 
person entitled as heir te the possession or receipt of the profits of any land, or to the ' ° w^^jki'*2e'*'^ 
receipt of any rent, shall enter into the possession or receipt thereof, such possession or possession o£ the 
receipt shall not be deemed to be the possession or receipt of or by the person entitled as heir. 

heir. 

14. Provided always and be it further enacted, That when any acknowledgment of Acknowledg- 
the title of the person entitled to any land or rent shall have been given to him or his ??™* l" ^i'i"f . 
agent in writing signed by the person in possession or in receipt 'of the profits of such Un entitled or 
land, or in receipt of such rent, then such possession or receipt of or by the person by his agent to be 
whom such acknowledgment shall have been given, shall be deemed, according to the ^1'*'™l™*' *° 
meaning of this Act, to have been the possession or receipt of or by the person to whom receipt of rent. 
or to whose agent such acknowledgment shall have been given at the time of giving the 

same, and the right of such last-mentioned person, or any person claiming through him, . 
to make any entry or distress or bring an action to recover such land or rent shall bo 
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deemed to liave first aoorued at and not before the time at which such acknowledgment, 
or the laat of such acknowledgments if more than one, was giTcn. 
Whore posses- ^5 pj-ovided also and he it further enacted, That when no such acknowledgment as 

adverse°at the aforesaid shall have been given before the parsing of this Act, and the possession or 
time of passmg recefpt of the profits of the land, or the receipt of the rent, shall not at the time of the 
tji^^ottlj^ right passing of this Act hare been adverse to the right or title of the person claiming 
harred untu the *° ^^ entitled thereto, then such person, - or the person claiming through Mm, 
eud of five years may, notwithstanding the period of twenty years hereinbefore hmited shall have expired, 
afterwards. make an entry or distress or bring an action to recover such land or interest at any time 

within five years next after the passing of this Act. 
Pprsons under jg. Provided always and be it further enacted. That if at the time at which the right 

inteicy hinacy °^ ^^7 person to make an entry or distress or bring an action to recover any land or rent 
coverture or shall have first accrued as aforesaid, such person shall have been under any of the disa- 
beyond seas and bilities hereinafter mentioned (that is to say) , infancy, coverture, idiotcy, lunacy, unsound- 
taUves^to to°" '^^^^ °^ mind, or absence beyond seas, then such person, or the person claiming through 
allowed ten him, may, notmthstanding the period of twenty years hereinbefore limited shall have 

years from the expired, make an entry or distress or bring an action to recover such la,nd or rent at any 
the?'disabUity ^^''^^ within ten years next after the time at which the person to whom such right shall 
or death first have accrued as aforesaid shall have ceased to be under any such disability, or shall 

have died (which shall have first happened) . 

ft"' °? ?f h""' ^'^' •P''°^''i^^ nevertheless and be it further enacted. That no entry, distress, or action 

brought beyond ^^^^ ^^ made or brought T)y any person who, at the time at which his right to make an 

forty years after entry or distress or to bring an action to recover any land or rent shall have first acoraed, 

the right of shaU be under any of the disabilities hereinbefore mentioned, or by any person claiming 

aotiou accrued, through him, but within forty years next after the time at which such right shall have 

first accrued, although the person under disability at such time may have remained under 

one or more of such disabilities during the whole of such forty years, or although the 

term of ten years from the time at which he shall, have ceased to be under any such 

disabihty, or have died, shall not have expired. 

No further time 18. Provided always and be it further enacted, That when any person shall be under 

to be allowed for any of the disabilities hereinbefore mentioned at the time at which his right to make an 
tt succession, of ■, o 

disibilities." entry or distress or to bring an action to recover any land or rent shall have first accrued, 
and shaU depart this life without having ceased to be under any such disabihty, no time 
to make an entry or distress or to bring an action f o recover such land or rent beyond 
the said period of twenty years next after the right of such person to make an entry, or 
distress or to bring an action to recover such land or rent shall have first accrued, or the 
said period of ten years next after the time at which such person shaJl have died, shall be 
allowed by reason of any disability of any other person. 
Scotland Ireland 19. And be it further enacted. That no part of the United Kingdom of Great Britain 
f^ands\ot^to™e "'"'^ Ireland, nor the Islands of Man, Gruemsey, Jersey, Alderney, or Sark, nor any island 
deemed beyond adjacent to any of them (being part of the Dominions of His Majesty), shall be deemed 
^**s. to be beyond seas within the meaning .of this Act. (^*) 

When the right 20. Aid be it further enacted. That when the right of any person to make an entry or 
possession is™ distress or bring an action to recover any land or rent to which he may have been 
barred, the right entitled for an estate or interest in possession shaU have been barred by the determina- 
of the same per- tion of the period hereinbefore limited, which shall be applicable in such case, and such 
esUtes shaJTalso P^^'^oi' shall at any time during the said period have been entitled to any other estate, 
be barred. ' interest, right, or possibility, in reversion, remainder, or otherwise, in or to the same land 

(2«) The EngUsh Statute of Limitations, 3 & 4 W. IV. c. 27, was adopted in the 
Colony of New South- Wales by the Colonial Act 8" W. IV. No. 3. By the adopting 
Act it was enacted that the 3 & 4 W. IV. c. 27, and every clause, provision, and enact- 
ment therein contained, should be adopted and apphed in the- admuiistration of justice 
iu the Colony in like manner as other laws of England are therein appUed. Eeld, 
that the 19th section of 8 W. IV. No. 3 has no application to New South Wales, 
so as to make Great Britain and Ireland places not beyond the sea in reference to 
that Colony. T. P. M. was the grantee of certain tracts of l^nd in 1837 and 1839, 
forming an estate called S. In 1848 he mortgaged the said estate to J. P. B., and in 
1851 he conveyed the same to J. P. M., then resident in England, without mentioning 
the mortgage ; J. P. M., who never was in Australia, was'in possession of his estate by 
his agent. In 1871, J. P. B. assigned his mortgage to P. W., and he in the same year 
commenced an action of ejectment to "oust the defendants, who were in occupation of 
different portions of the estate. The defendants did not attempt to estabUsh any title 
in themselves, though two of them (Grardner and Cundy) insisted that, as they held 
leases from one L. M. C, who had been in possession of the estate under J. P. M., they 
were entitled to six months' notice before action. Seld, that as the 19th section of the 
Statute of Limitations has no appKcation in New South Wales, the right of entry in the 
mortgagee would not be excluded till 1878, or till 30 years after his right of entry 
first accrued. WMte v. M'Donald and others, 11, S. C. R., 333. 
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or rent, no entry, distress, or action stall he made or trougbt by such person or any per- 
son claiming through him, to recover such land or rent, in respect of such other estate, 
interest, right, or possibility, unless in the meantime such land or rent shall have been 
recoTered by some person entitled to an estate, interest, or right which shall have been 
limited or taken effect after or in defeasance of such estate or interest in possession. 

21. And be it further enacted. That when the right of a tenant-i-a-tail of any land" or wiiere tenant-in- 
rent to make an entry or distress or to bring an action to recover the same shall have toil ^ barred 
been barred by reason of the same not having been made or brought vrithin the period ^homhe"^^ght 
hereinbefore lunited vrhioh shall be appUoable in such case, no such entry, distress, or have barred 
action shall be made or brought by any person claiming any estate, interest, or right shall not recover, 
which such tenant-in-tail might lawfully have barred. _ 

22. And be it further enacted'. That when a tenant-in-tail of any laud or rent entitled pogsession 
to recover the same shall have died before the expiration of the period hereinbefore adverse to a 
limited, which shall be apphcable in such case for making an entry or distress or bringing *S"™'™'^'' 
an action to recover such land or rent, no person claiming any estate, interest, or right against the 
which such tenant-in-tail Tuight lavrf ully have barred shall make an entry or distress or remamder-men 
bring an action to recover such land or rent but within the period during which, if such ^''""I'^t.I^''^'''' 
tenant-in-tail had so long continued to live, he might have made such entry or distress or 

brought such action. 

23. And be it further enacted. That when a tenant-in-tail of any land orient shall have Where there ■ 
made an assurance thereof, which shall not operate to bar an estate or estates to take shalLhave hem 
effect after or in defeasance of his estate tail, and any person shall by virtue of such an^^Tsurance by 
assurance, at the time of the execution thereof, or at anytime afterwards, be in possession a tenant-in-tail 
or receipt of the profits of such land, or in the receipt of such rent, and the same person, ^^^"^ ^^^^ °°* 
or any other person whatsoever (other than soine person entitled to such possession or main'ders^'they 
receipt in respect of an estate which shall have taken effect after or in defeasance of the shall be barred" 
estate tail), shall connHlto be in such possession or receipt for the period of twenty at the end of 
years next after the commencement of the time at which such assurance, if it had then ^fter ttie time 
been executed by such tenant-in-tail or the person who would have been entitled to his when the 
estate tail if such assurance had not been executed, would, without the consent of any assurance if then 
other person, have operated to bar such estate or estates as aforesaid, then at the expira- ^avebmred 
tion of such period of twenty years such assurance shall be and be deemed to have been them, 
effectual as against any person claiming any estate, interest, or right to take effect after or 

in defeasance of such estate tail. 

24. And be it further enacted. That after the said thirty-first day of December, one jjo suit in equity 
thousand eight hundred and thirty-three, no person claiming any laud or rent in equity to be brought 
shall bring any suit to recover the same but within the period during which by virtue ^^'^ ^]^ 'i™? 
of the provisions hereinbefore contained he might have made an entry or distress or ^jj jf entitled at 
broiight an action to recover the same respectively if he had been entitled at law to such law; might have 
estate, interest, or right in or to the same as he shall claim therein in equity. brought an 

25. Provided always and be it further enacted, That when any land or rent shall be j„ ^^^^ „( 
vested in a trustee upon any express trust, the right of the cestui que trust or any person express trust the 
claiming through him, to bring a suit against the trustee or any person claiming through ^'gl'' shallnotbe 
him, to recover such land or rent, shall be deemed to have first accrued, according accrued until™ 
to the meaning of this Act, at and not before the time at which such land or rent shall conveyance to a 
have been conveyed to a purchaser for a valuable consideration, and. shall then be purchaser. 
deemed to have accrued only as against such purchaser and any person claiming through 

him. (") 

26. And be it further enacted, That in every ease of ,a concealed fraud the right of any in cases of fraud 
person to bring a suit in equity for the recovery of any land or rent of which he, or any no time shall run 
person through whom he claims, may have been deprived by such fraud, shall be deemed reinahisron* 
to have first accrued at and not before the time at which such fraud shall or with cealed. 
reasonable diligence might have been first known or discovered ; provided that nothing in 

this clause contained shall enable any owner of lands or rents to have a suit in equity ' 

for the recovery of such lands or rents, or for setting aside any conveyance of such lands 

or rents, on account of fraud, against any bond fide purchaser for valuable consideration 

who has not assisted in the commission of such fraud, and who at the time that he made 

the purchase did not know and had no reason to beKeve that any such fraud had been 

committed. 

27. Provided always and be it further enacted. That nothing in this Act contained shall Saving the 
be deemed to interfere with any rule or jurisdiction of Courts of Equity in refusing jurisdiction of 
relief on the gtound of acquiescence or otherwise to any person whose right to bring a gfound of aoqul- 
Buit may not be barred by virtue of this Act. , escence or 

28. And be it further enacted. That when a mortgagee shall have obtained the Sf'^'l'^'"^^' . 
possession or receipt of the profits of any land, or the receipt of any rent, comprised in his bOTed^lt the en^d 

(^') iFor an important case where a trust was held to be express for the purposes of 
this section, see Norton and others v. Hughes ani others, 5, S. 0. K., Eq., 23 ; and see 
2, S. C. K., Eq., pp. 65-70. 
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of twenty years mortgage, the mortgagor or any person claiming through him shall not hring a suit to 
whrai'the roort^ redeem the mortgage but within twenty years next after the time at which the mortgagee 
gagoe took obtained such possession or receipt, unless in the meantime an aeknowledgnieut of the 

possession or title of the mortgagor or of his right of redemption shall have been given to the mort- 
'™tt *^^ 'k'' gi'goi'i °^ some pei'son claiming his estate, or to the agent of such mortgagor or person in 
tedgment. " writing signed by the mortgagee or the person claiming through him ; and in such case no 
such suit shall be brought but within twenty years next after the time at which such 
acknowledgment, or the last of such acknowledgments if more than one, was given ; and 
when there shall be more than one mortgagor, or more than one person claiming through 
the mortgagor or mortgagors, such acknowledgment, if given' to any of such mortgagoiB 
or persons, or his or their agent, shall be as efEectual as if the same had been given to all 
such mortgagors or persons ; but where there shall be more than one mortgagee, or more 
than one person claiming the estate or interest of the mortgagee or mortgagees, such 
acknowledgment, signed by one or more of such mortgagees or persons, shall be effectual 
only as against the party or parties signing as aforesaid, and the person or persons 
claiming any part of the mortgage money or land or rent by, from, or under him or them, 
and any person or persons entitled to any estate or estates, interest or interests, to take 
effect after or in defeasance of his or their estate or estates, interest or interests, and shall 
not operate to give to the mortgagor or mortgagors a right to redeem the mortgage as 
against the person or persons entitled to any other undivided or divided part of the 
money or land or rent ; and where such of the mortgagees or persons aforesaid as shall 
have given such acknowledgment shall be entitled to a divided part of the land or rent 
comprised in the mortgage, or some estate or interest therein, and not to any ascertained 
part of the mortgaged money, the mortgagor or mortgagors shall be entitled to redeem 
the same divided part, of the land or rent on payment, vfith interest of the part of the 
mortgage money which shall bear the same proportion to ^^whole of the mortgage 
money as the value of such divided part of the land ot reinHall bear to the value of 
the whole of the land or rent comprised in the mortgage. ^^ 
No lands orrents 29. Provided always and be it further enacted. That it shaJl he lawful for any Arch- 
to be recovered bishop. Bishop, Dean, Prebendary, Parson, Viear, Master of Hospital, or other spiritual or 
by ecclesiastical eleemosynary corporation sole, to make an entry Or distress or to hring an action or suit 
corporations sole *° recover any land or. rent within such period as hereinafter is mentioned next after the 
but within two time at which the right of such corporation sole, or of his predecessor, to make such 
inrambenoiea entry or distress or bring suoh action or suit shall first have accrued ; (that is to say), the 
sity 'yearaT^ ""^ period during which two persons in succession shaJl have held the office or benefice in 
respect whereof such land or rent shall be claiified, and six years after a third person 
shall have been appointed thereto, if the times of such two incumbencies, and such term 
of six years taken together shall amount to the full period of sixty years j and if suoh 
times taken together shall not amount to the full period of sixty years, then during suoh 
further number of years in addition to such six years as will, with the time of the 
holding of such two persons and such six years, make up the full period of sixty years j 
and after the said thirty-first day of December, one thousand eight hundred and thirty; 
three, no suoh entry, distress, action, or suit shaJl be made or brought at any time beyond 
the determination of such period. 
No advowson to 30. And be it further enacted, That after the said thirty-first day of December, one 
l"^ ""Mvered but thousand eight hundred and thirty-three, no person shall bring any quare impedU or 
tocumbencies or other action or any suit to enforce a right to present to or bestow any church, vicarage, • 
sixty years. or other ecclesiastical benefice, as the patron thereof, after the expiration of such period 

as hereinafter is mentioned; (that is to say), the period during which three derks in 
succession shall have held the same, all of whom shall have obtained possession thereof 
adversely to the right of presentation or gift of sueh patron or of some person through 
whom he claims, if the times of such incumbencies taken together shall amount to the 
f uU period of sixty years j and if the times of such incumbencies shall not together 
amount to the full period of sixty years, then after the expiration of such further time 
as with the times of such incumbencies wiU make up the full period of sixty years. 
Incumbencies 31. Provided always and be it further enacted. That when on the avoidance, after a 

reckonBd'wi°thSi ''^^^^ ^^^^^ ^^'^^ obtained possession of an eoclesiastical benefice adversely to the right of 
the period but presentation or gift of the patron thereof, a clerk shall be presented or collated thereto 
not incumben- by His Majesty or the ordinary by reason of a lapse, such last-mentioned clerk shall be 
cies after OTomo- deemed to have obtained possession adversely to the right of presentation or gifti>f suoh 
ricfl. patron as aforesaid ; but when a clerk shall have been presented by His Majesty upon the 

avoidance of a benefice in consequence of the incumbent thereof, having been made a 
bishop, the incumbency of such clerk shall, for the purposes of this Act, be deemed a 
continuation of the incumbency of the clerk so made bishop. 
When person 32. And be it further enacted. That in the construction of this Act every person 

advoweon^hi claiming a right to present to or bestow any ecclesiastical benefice, as patron thereof, by 
remainder, &o., virtue of any estate, interest, or right which the owner of an estate tail in the advowson 
after an estate might have barred, shall be deemed to be a person claiming through the person entifjlecl; 
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to such estate tail, and tte right to bring any qmre impedit action, or suit Bhall be ^il shall be 
limited aoeordingly. "■"" ' 

33. ProTided always and be it furtber enacted, That after tbe said thirty-first day of No advowson to 
December, one "thousand eight hundred and thirty-three, no person shall bring any g«are ^f.'^^'^Pi^i?'^^ 
impedit or other action or any suit to enforce a right to present to or bestow any ''^°''^^' 
ecclesiastical benefice, as the patron thereof, after the expiration of one hundred years 

from the time at which a clerk shall have obtained possession of such benefice adversely 
to' the right of presentation or gift of such person, or of some person through whom he 
claims, or of some person entitled to some preceding estate or interest, or undivided share 
or alternate right of presentation or gift, held or derived under the same title, unless a 
clerk shall subsequently have obtained possession of such benefice on the presentation or 
gift of the person so claiming, or of some person through whom he claims, or of some 
other person entitled in respect of an estate, share or right held or derived under the 
same title. 

34. And be it further enacted, That at the determination of the period Kmited by this At the end of the 
Act to an^ person for making an entry or distress, or bringing any writ of quare impedit ?i™°^°ri^™rf' 
or other action or suit, the right and title of such person to the land, rent, or advowson the party out of 
for the recovery whereof such entry, distress, action, or suit respectively might have been possession to be 
made or brought within such period, shall be extinguished. extinguished. 

35. And be it further enacted. That the receipt of the rent payable by any tenant Receipt of rent 
from year to year, or other lessee; shall, as against such lessee or any person claiming to be deemed 
under him (but subject to the lease), be- deemed to be the Receipt of the profits of the receipt of profits. 
land for the purposes of this Act. 

36. And be it further enacted. That no writ of right patent, writ of right quia dominms ^^^^ g^^^ mixed 
remisit curiam, writ of right in capite, writ of right in London, writ of right close, writ of actions 
right de rationahili parte, writ of right of advowson, writ of right upon disclaimer, writ abolished after 
de rationabilibtts divisis, writ of right of ward, writ de consueimdinibus it serviUis, writ ^^ jg|^ ecem- 
of cessavit, writ of escheat, writ of qtio jure, writ of secta ad molendinum, writ de 

essendo quietum de theolonio, writ of ne iryuste vexes, writ of mesne, writ of quod 

penmttat, writ of formedon in descender, in remainder, or j?j reverter, writ of assize of 

novel disseisin, nuisance, darrein-presenfmeni, juris utrim, or mart d' ancestor, writ of entry 

su/r disseisin, in the quibris, in the per, in the per and cui, or in the post, writ of entry snr 

intrusion, writ of entry, sur alienation, d/wmfuit non compos mentis, dumfuit infra cetatem, 

dumfuit in prisond, ad communem legem, in casu proviso, in consimili casu, cui in vita, sur 

cui in vita, cui ante divortium, or sur cui ante divortiv/m, writ of entry sur abatement, 

writ of entry qua/re ej'ecit, infra terminum, or ad tertniwu/m qui pmteriit, or causa 

matrimonii prcelocuti, writ of aiel, hesaiel, tresaiel, cosinage, or nuper obiit, wi-it of waste, 

writ of partition, writ of disceit, writ of quod ei deforceat, writ of covenant real, writ of _ 

warrantia chartce, writ of curia claudenda, or writ,^CT" quee servitia, and no other action 

real or mixed (except "a writ of right of dower, or writ of dower undi nihil habet, or a Except for dower 

qua^e impedit, or an ejectment) ; and no plaint in the nature of any such writ or action quare impedit 

(except a plaint for freebench or dower) shall be brought after the thirty-first day of ^^^ ejectment. 

December, one thousand eight hundred and thirty-four. 

37. Provided always and be it further enacted, That when on the said thirty -first day Real actions may 
day of December, one thousand eight hundred and thirty-four, any person who shall not he brought 
have a right of entry to any land shall be entitled to maintain any such writ or action j^^^ '^ms ^* 

as aforesaid in respect of such land, such writ or action may be brought at any time ' 
before the first day of June, one thousand eight hundred and thirty-five, in case the 
same might have been brought if this Act had not been made notwithstanding the 
period of twenty years hereinbefore limited shall have expired. 

38. Provided also and be it further enacted, That when, on the said first day of June, Saving the rights 
one thousand eight hundred and thirty-five, any person whose right of entry to any land °^f-^^^?i^ ■ 
shall have been taken away by any descent cast, discontinuance or warranty, might main- actions only at 
tain any such writ or action as aforesaid in respect of such land, such writ or action may the commence- 
be brought after the said first day of June, one thousand eight hundred and thirty-five, ?^"\^°' *''® 
but only within the period during which by virtue of the provisions of this Act an entry ' 
might have been made upon the same land by the person bringing such writ or action if 

his right of entry had not been so taken away. 

39. And be it further enacted, That no descent oast, discontinuance, or warranty which No descent 
may happen or be made after the said thirty-first day of December, one thousand eight warranty, &o., to 
hundred and thirty-three, shall toll or defeat any right of entry or action for the recovery ^T '' "^'^* °' 
of land. y B J Gentry. 

40. And be it further enacted. That after the said thirty-first day of December, one Money charged 
thousand eight hundred and thirty-three, no action or suit or other proceeding shall be upon land and 
brought to recover any sum of money secured- by any mortgage, judgment, or hen, or a^'ed satisfied 
otherwise charged upon or payable out of any land or rent, at law or in equity, or any at the end of 
legacy, but within twenty years next after a present right to receive the same shall have twenty years if 
accrued to some person capable of giving a discharge for or release of the same, unless in interest paid or" 
the mean time some part of the principal money, or some interest thereon, shall have been 
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fn^riMng ^the ^^^^' °^' °°™® acknowledgment of the right thereto shall have been given in writtog signed 
mean tinfe. ' ^7 ^^^ person by whom the same shall be payable, or his agent, to the person entitled 
thereto or hie agent ; and in such case no such action or suit or proceeding shall be brought 
but within twenty years after such payment or acknowledgment, or the last of such pay- 
ments or acknowledgments if more than one was given. (*) 

41. And be it further enacted. That after the said thirty-first day of December, one 
thousand eight hundred and thirty-three, no arrears of'dower, nor any damages on account 
of such arrears, shall be recovered or obtained by any action or suit for a longer period 
than six years next before the commencement of such action or suit. 

42. And be it further enacted, That after, the said thirty-first day of December one 
thousand eight himdred and thirty-tliree, no arrears of rent or of interest in respect of 
any sum of money charged upon or payable out of any land or rent, or in respect of any 
legacy, or any damages in respect of such arrears of rent or interest, shall be recovered by 
any distress, action, or suit but within six years next after the same respectively shall have 
become due, or next after an acknowledgment of the same in vrriting shaE have been 
given to the person entitled thereto or his agent, signed by the person by whom the same 
was payable or his agent : Provided nevertheless, that where any prior mortgagee or 
other incumbrancer shall have been in possession of any land, or in the receipt of the 
profits thereof, within one year next before an action or suit shall be brought by any 
person entitled to a subsequent mortgage or other incumbrance on the same land, the 
person entitled to such subsequent mortgage or incumbrance may recover in such action 
or suit the arrears of interest which shall have become due during the whole time that 
such prior mortgagee or incumbrancer was in such possession or receipt as aforesaid, 

, although such time may have exceeded the said term of six years. 

Act to extend to 43. And be it further enacted. That after the said thirty-first day of December, one 
Cou^!"'""' thousand eight hundred and tliirty-three, no person claiming any tithes, legacy, or other 
property for the recovery of which he might bring an action or suit at law or in equity, 
shall bring ti suit or other proceeding in any Spiritual Court to recover the same but 
within the period during which he might bring such action or suit at law or in equity. 
Act not to extend 44. Provided always and be it further enacted. That this Act.shaU not extend to Scot- 
land ; and shall not, so far as it relates to. anj' right to permit to or bestow any church, 
vicarage, or other ecclesiastical benefice, extend to Ireland. ' 

45. And be it fm-ther enacted. That this Act may be amended altered or repealed during 
this pi;psent Session of Parliament. 

REAL ESTATE OF INTESTATES DISTRIBUTION. 
26 Yic. No. 20. An Act to alter the succession to Real Estate in cases of 
Intestacy. [Reserved, 20tli December, 1862. Assent proclaimed, 21st 
Jnly, 1863.] 

AVhereas it is expedient to alter the law relating to the succession to real estate in 
cases of intestacy : Be it therefore, &o., &e. : — 

1. From and after the passing of this Act all land which, by the operation of the law 
relating to real property now in force, would upon the death of the owner intestate in 
respect of such land pass to his heir-at-law, shall instead thereof pass to and beoon^e 
rested in his personal representatives, in Hke manner as is now the case with chattel real 
property. ('^) 

2. Lands held in trust or by way of mortgage, passing under this Act, shall be subject 
to the same ti-usts and equities as the same would have been subject to if they had 
descended to the heir, and all other lands so passing shall be included by the 
administrator in his inventory and account, and be disposable in hke manner as 
other personal assets, without distinction as to order of application, for payment of debts 
or otherwise : Provided that nothing herein coetained shall give to any husband on the 
death of his vi-ife intestate any gi-eater interest in the real estate of his wife, or in the 
produce thereof upon sale, than a tenancy for hfe by the curtesy, nor to any widow a 
greater interest in the real estate of her husband on his death intestate than the rights 
she wotild otherwise have had as dowi-ess thereon f^') : And provided also that in case of 
the sale of any such real estate by virtue of this Act, provision shall be made by order 
of the Court or Judge for scouring out of the produce of the sale such payments as shall 
be equivalent to the right of such husband *or wife as tenant by the curtesy or 
dowress. 

A Judge may 3. It shall be lawful from time' to time for any Judge of the Supreme Court, upon the 

make special application of the administrator or of any person beneficially interested, and after such 

(*) Extended by 26 Vict. No. 12, sec. 36, to cases of claims to estates of intestates, 
post. 

C^) Ejectment by administrator and administatrix de honis non against heir-at-law 
of intestate. Held, that legal estate was in plaintiff under sec. 1 of 26 Vict. No. 20 and 
sec. 25 of 26 Vict. No. 12. Norman and wife v. Pee/i;, S.O., September 11th, 1876, 



Intestate land 
not heritable but 
to pass as 
personalty. 



Land to be 
included in 
inventoiy, &c. 



Curtesy and 
dower retained. 



REAL ESTATE OF INTESTATES DISTRIBUTION. 87 

previous notice to other parties and inquiry as he shall think fit, to order and direct the order relating 
course of proceeding which shall be taken in regard to the time and mode of sale of such ^'^ "' 
land — the letting and management thereof until sale — the application for main- 
tenance or advancement or othenvise of shares of infants — the expediency and mode of 
effecting a partition if appUed for — and generally in regard to the administration of 
the property for the greatest advantage of all persons interested. (}") . 

4. In any case wherein upon such inquiry the Judge shall he satisfied that a partition Judge may order 
of the land would he advantageous to the parties interested therein, it shall be lawful for P*"™™- 
such Judge to appoint one or more arbitrators to effect such partition, and to exercise in 

regard thereto under his direction and control powers similar to those of Commissioners 
acting under a decree in equity for partition : And the report and final award of the 
said arbitrators, setting forth the particulars of the land allotted to each party interested, 
shall, when signed by them and confirmed by the order' of a Judge and when also 
registered in the office of the Registrar Q-eneral, be effectual without the necessity of any 
further conveyance to vest in each allottee the land so allotted ; And if such allotment 
be made subject to the charge of any money payable to any other party interested for 
equalizing the partition, such charge shall take effect according to the terms and 
conditions in regsCrd to time and mode of payment and otherwise which shall he 
expressed in such award, vrithout the necessity of any further instrument being made or 
executed. ^ 

5. It shaEbe lawful for the Supreme Court from time to time to mate rules (*) for the Supreme Court 
ordinary guidance of administrators in relation to real estate administered as personal m^raTnfles. 
assets either by inserting the same in letters of administration, or promulgating the same 

in like manner with other general rules affecting the practice of the Court : Provided that no 
such rules shall prejudice or control the effect of any special order to be made by a 
Judge upon such inquiry as aforesaid in any psCrticular case ; but provided further that 
every such special order shall be subject to control or revision by the full Court, on 
appeal thereto, by the administrator or any other party ^interested : Provided that a copy 
of such rules shall be laid before both Houses of Parliament within one month from the 
issue thereof if Pariiament be then in Session, or otherwise within one month, after the 
commencement of the next ensuing Session. 

6. The preceding provisions shall be alike applicable to any executor to • whom to?i"utor8°aml''''' 
in case of partial intestacy land shall pass imder tMs Act, also to the Cm'ator of Intestate adrnmatrators by 
Estates and to any other person fulfilling a like duty. EstTte" 

7. No executor or administrator shall be required against his own consent to continue ^ast'noi to'Sepro- 
the duty of a trustee by managing the property during an enforced suspension of sale, longed witiiout Ms 
but shall be entitled, upon such suspension being ordered, to relinquish his trust to such °"° °™"'' • 
officer of the Court or other person as the Court or Judge shall appoint. 

(*) So far as the editor has been able to learn, no rules have been promulgated under 
the power conferred by this section. 

(^') M. died intestate in 1865, and his widow as administratrix sold the freehold estate 
to which he was entitled at his death, and out of which she was dowable. Meld, that 
the Act 26 Vict., 'So. 20, confers on the administrator a statutory title in all the real 
estate of an intestate, without the intervention of any order for sale by the Court or 
a Judge. Seld also, that the provisions of the 2nd section of the Act primarily 
refer to estates sold under the directions of the Court, and do not apply to this case. 
Seld, further, that the administratrix (who claimed to be eiititled to one-third of the 
annual value of the property at the time of intestate's death, viz., £1Q0, or in other 
words, to retain the sum of £341 Ss. 4d. as the cash value of an annuity 6f £33 6s. 8d. 
upon an age of thirty-five years at 8 per cent.) was entitled as to dower only out of the ' 

proceeds of the sale, reckoned as if invested in Q-ovemment debentures at 6 per cent — 
one-third of such income to form the basis of the calculation of the present value of an 
annuity for her life — which lum^ sum she might be at liberty to retain out of the 
balance in hand for her dower. Ex parte Murphy, 6, S.C.E., Eq., p. 63. 

(30) In an application to the Court under this section, by petition in a summary way, 
the Court vrill give all necessary directions as in an administration suit. In this case 
the Court ordered the administrator to execute a conveyance of the land of the deceased 
intestate to the next of kin. (See the remarks of Stephen, C.J., and Milford, J., upon 
the difficulty of carrying out the provisions of the Act.) In the matter of H. Carvell, 
deceased, 3, S.C.E., 354. An appeal will lie to the fuU Court in its Ecclesiastical Juris- 
diction, from the order of a Judge upon a petition under the 26 Vict. No. 20, s. 3. 
Upon such a petition the Judge will not interfere with the discretion of the adminis- 
trator, unjess it is clearly wrong ; and, a fortiori, the Court on appeal will not interfere 
therewith when the Judge in the first instance has declined to do so, unless a strong 
case be shown for siich interference. Order of Hargrave, J., dismissing with costs ^he 
petition of a party interested in the real estate of an intestate, praying that the adminis- 
trator might be du-eoted to sell the same, reversed as to the costs, and no costs of appeal 
given. (Hargrave, J., dissentiertte.) He Wood, intestate, 9, S.C.E., p. 269, 
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Short title. 8. This Act shall be Btyled and may be cited as fhe " EeAl Estate of Intestates Distri- 

Commencement. ^^^^j^^^ ^^.^ ^^ ^^ggg .. ^^^ g^^y^ f^^^^ gffg^j fj.^^^ ^^^ j^f^gj, the first day of July, one 

thousand eight hundred and sixty-three. 
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REAL PEOPEETY. (*) 

26 Vic. No. 9. An Act for the Declaration of. Titles to Land and to 
facilitate its Transfer. [7tli November, 1862.] 

Preamble. Wheeeas it is expedient to provide for the declaration of titles to land and to facilitate 

the tran.^fer of land : Be it therefore enacted by the Queen's Most Excellent Majesty, by 
and with the advice and consent of the Legislative CounoU and Legislative Assembly of 
Nevr South Wales in Parliament assembled, and by the authority of the same, as 
follows : — 

JPreliminari/. 

1. All laws, statutes, acts, ordinances, rules, regulations, and practice vrhatsoever relat- 
ing to freehold and other interests in land, so far as inconsistent with the provisions of this 
Act, are hereby repealed so far as regards their application to land under the provisious 
of this Act, or the bringing of land imder the operation of this Act. 
Short title. g. This Act may be cited for aU purposes as the " Eeal Property Act." 

Interpretation. 3. In the construction and for the purposes of this Act, and in all instruments pur- 
porting to be made or executed thereunder (if not inconsistent with the context and 
subject matter), the following terms ia inverted commas shall bear the respective 
meanings set against them ; — 

" Land" — Land, messuages, tenements, and hereditaments corporeal and incorporeal 
of every kind and description, or any estate or interest therein, together with &11 
paths, passages, ways, watercourses, liberties, privileges, easements, plantations, 
gardens, mines, minerals, and quarries, and all trees and timber thereon or 
thereunder lying or being, unless any such are specially excepted. 
" Grant" — Any Crown grant of land. 
"Proprietor" — Any person seised or possessed of any freehold or other estate or 

interest in land, at law or in equity, in possession, in futurity, or expectancy. 
" Transfer" — The passing of any estate or interest in land under this Act, whether 

for valuable consideration or' otherwise. 
" Transmission" — The acquii-ement of title to or interest in land consequent on the 

death, win, intestacy, bankruptcy, insolvency, or marriage of a proprietor. 
" Mortgage" — Any charge on land created merely for securing a debt. 
" Mortgagor" — The proprietor of land or of any estate or interest in land pledged 

as security for a debt. 
" Mortgagee" — The proprietor of .a mortgage. 
" Encumbrance" — ^Any charge on land created for the purpose of securing the 

payment of an annuity or sum of money other than a debt. 
" TSucumbrancer" — The proprietor of any land, or of any estate or interest in land, 

—charged with any annuity or sum of money other than a debt. 
" Encumbrancee" — The proprietor of an encumbrance. 

" Lunatic" — Any person who shall have been found to be a lunatic upon inquiry by 
the Supreme, Court, or by any Judge thereof, or upon a commission of inquiry 
issuing out of the Supreme Court in the nature of a writ de hmatico inqm- 
rendo. 
" Person of unsound mind" — Any person not an infant, who, not having beenfound 
to be a lunatic, shall be found upon like inquiry to be incapable from infirmity 
of mind to nianage his own affairs. 
" Consular Officer" — Consul Greneral, Consul, and Vice-Consul, and any person for 

the time discharging the duties of Consul Q-eneral, Consul, or Vice-Consul. 
" Instrument" — Any grant, certificate of title, conveyance, assurance, deed, map, plan, 
will, probate, or exemplification of will, of any other document in vrriting 
relating to the transfer or other deahng with land or evidencing title thereto. 
" Sworn valuator" — Any person appointed by the G-ovemor with the advice of the 

Executive Council to value land under this Act. 
The describing any person as a proprietor, transferror, transf erree, mortgagor, mort- 
gagee, encumbrancer, encumbrancee, lessor, or lessee, or as trustee, or as seised of, 
having, or taking any estate or interest in any land, shall be deemed to include 
the heirs, executors, administrators, and assigns of such person. 

(*) This Act is often, and perhaps more correctly, cited as the " Land Transfer Act. 
It' has, however, been so familiarized under the title " Real Property Act," that it has 
been printed in this collection under that head. It is also very commonly known as 
" Torrens's Act," 
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And generally, unless the contrary shall appear from the context, whenever a form in 
any Schedule hereto is directed to be used, such direction shall apply equally to 
any form to the like effect signed by the Registrar G-eneral or stamped with his 
seal or which for the same purpose may be authorized in conformity with the 
provisions of this Act; and any variation from any such form, not being in 
matter of substance, shall not affect its validity or regularity, but it may be used 
with such alterations aa the character of the parties or the circumstances of the 
case may render necessary. 

Paet I. — Appointment, powers, and functions of Employes. 

4. The department of the Registrar General shall be the department authorized to Existing officers 
carry into execution the provisions of this Act, and the Registrar General and other officers *° perform 
and clerks of the said department at the time of this Act coming into operation shall ^^^ 
perform all the duties of their respective offices under this Act. 

5. The Governor, with the advice of the Executive Council, may appoint to the said Appointment of 
department such Deputy Registrars General and other officers and- clerks as may be ratesofflcers 
necessary for carrying out the provisions of this Act, and may hkewise appoint two or and clerks, 
more persons being barristers or solicitors to be "Examiners of Titles," hereinafter styled 

" Examiners," to-advise and assist in carrying out the said provisions. 

6. The Governor with the advice aforesaid may appoint three or more persons, of Appointment of 
whom the Registrar General shall be one ex officipy to be Commissioners for investigating Comnussioners. 
and dealing with applications for bringing land under the provisions of this Act and for 

other purposes hereinafter appointed. The style of such Commiseioners shall be " The 
Land Titles Commissioners," hereinafter styled " Commissioners." The unofficial mem- 
bers shall be remunerated by fees specified in the Schedule hereunto marked P, and at 
all meetings two shall form a quorum. 

7. The Registrar General shall have and use a seal of office bearing the impression of Eegistrax's seal 
the Royal Arms of England, and having inscribed in the margin thereof the words °' office. 

" Registrar General of ifew South "Wales" j and every instrument bearing the imprint of 
such seal, and purporting to be signed or issued by the Re^strar General or by any 
Deputy Registrar General, shall be received in evidence, and shall be deemed to be signed 
or issued by or under the direction of the Registrar General, without further proof, 
unless the contrary be shown. 

8. Whenever by any law for the time being in force in the Colony, anything is Functions of 
appointed to be done by the Registrar General, thesame may be lawfully done by any Deputy Eegij- 
Deputy Registrar General. 

9. It shall not be lawful for any person whilst holding the office of Examiner of Examiners and 
Titles or of Land Titles Commissioner under this Act, to engage in private practice as a not^praotfce. 
barrister or as an attorney or soHcitor or be in partnership with or employed by any attor- 
ney or solicitor. 

10. The oath following shall be taken before one of the Judges of the Supreme Court Oaths of office, 
by the persons at present holding the offices of Registrar General or Deputy Registrar 

General respectively, and by every Registrar General and Deputy Registrar General here- 
after appointed, before entering uporfthe execution of his office under this Act — 

I A.B. do solemnly swear that I will faithfully and to the best of my ability exe- 
cute and perform the office and duties of Registrar General or Deputy 
Registrar General for the Colony of New South Wales : So help me God. 

11. The Registrar General may exercise the following, powers, that is to say — Powers of 
(1.) He may require the proprietor, or other person making appHcation to have any ™Sistrar. 

land brought under the provisions of this Act, or the proprietor or mortgagee or ^° inspect . 
other person interested in any land under the provisions of tMs Act, in respect 
' of which any transfer, lease, mortgage, encumbrance, or other dealing, or any 
release from any mortgage or encumbrance, is about to be transacted, or in res- 
pect of which any transmission is about to be registered, or registration abstract 
granted, under this Act, to produce any grant, certificate of title, conveyance, 
deed, mortgage, lease, will, or other instrument in his possession, or within his 
control, affecting such land or the title thereto. 
. (2.) He may summon any such proprietor, mortgagee, or other person as aforesaid To summoii and 
to appear and give any explanation respecting such land or the instruments examine wit- 
affecting the title thereto, and if upon requisition in writing made by the °^^^*^- 
Registrar General such proprietor, mortgagee, or other person refuses or neglects 
to produce any such instrument, or to allow the same to be inspected, or refuses 
or neglects to give any explanation which he is hereinbefore required to give, 
or knowingly misleads or deceives ' any person hereinbefore authorized to 
demand any such explanation, he shall for each such offence incur a penalty 
not exceeding one hundred pounds ; and the Registrar General, if the instru- 
ment or information so withheld appears to Mm material, shall not be bound to 
proceed with the bringing of such land under th'e provisions of this Act, or with 
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the registi-ation of such transfer or other dealing, or with the issuing of such 
registration abstract, as the case may be. 

(3.) He may administer oaths or may take a statutory declaration in Ueu of admin- 
istering an oath. 

(4.) He may, upon such evidence as shall appear to him and the Land Titles Oom- 
missioners sixffioient in that behaH, correct errors in certificates of title or ia the 
register book, or in entries made therein respectiyely, and may supply entries 
omitted to be made under the provisions of this Act : Provided always that 
in the correction of any such error he shall not erase or render illegible, the 
original vpords, and shall affix the date on -which such correction was made or 
entry supplied with hia initials, and every certificate of title so corrected, and 
every entry so corrected or supplied, shall have the Hke validity and effect as if 
such error had not been made or such entry omitted, except as regards any 
entry made in the register book prior to the actual time of correcting the 
• error or supplying the omitted entry. 

(S.) He may enter caveat on behalf of any person who shall be under the disabiUty 
of infancy, oovertiire, lunacy, unsoundness of miifd, or absence from the Colony, 
or on behalf of Her Majesty, her heirs, or successors, to prohibit the transfer 
or dealing vrith any land belonging or supposed to belong to any such persons 
as hereinbefore mentioned, and also to prohibit the dealing with any land in 
any case in which it shall appear to him that ari error has been made by mis- 
description of such land or otherwise in any certificate of title or other instru- 
ment or for the prevention of any fraud or improper dealing. 
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Part II. — JProcedMre in hringing land under the provisions of this Act. 

12. All waste lands, and all lands set apart for public purposes, remaining unaKenated 
from the Crovm on the day on which thi^ Act shall come into operation, shall when 
alienated in fee be subject to the provisions of-. this Act. The grants of such land shall 
be in duphoate, and every such grant in addition to proper words of description shall . 
contain a diagram of the land thereby granted oir such scale as the Governor with the 
advice aforesaid, may from time to time direct, and shall be dehvered to the Registrar 
General who shall register the same in manner hereinafter directed. 

13. Land aUenated from the Crown in fee, prior to the day on which this Act shall 
come into operation (whether such land shall constitute the whole or only part of 
the land included in any grant) may be brought under the provisions of this Act in the 
following manner, that is to say, — The Registrar General shall receive apphcations in 
form A of the 'Schedule hereto if made by any of the following persons : — 

By any person claiming to be the person in whom the fee simple is vested in pos- 
session, either at law orin eqiiity : PrOjvided that wherever trustees seised in fee 
simple have no express power to sell the land which they may seek to bring 
under the operation of this Act, the person claiming to be beneficially entitled 
for the first hfe estate or other greater estate than a life estate in the said land, 
shall join in such application. ' , 

By any person claiming a Mfe estate in possession, or a leasehold for a-Ufe or lives, 
or having a term of not less than twenty-five years then current : Provided 
that except in the case of an application by a lessee as regards the concurrence 
of his lessor, all persons claiming to be beneficially entitled in reversion or 
remainder shall join in such appKoation. 
Provided always that no such application shall be received from any person claiming 
to be entitled to an undivided share of any land, unless the person who shah 
appear to be entitled to the other undivided share of the said land shall join m 
such application, with a view to bringing the entirety under the provisions of 
this Act, nor from the mortgagor of any land unless the mortgagee shall join in 
such application, nor from the mortgagee of any land except in the exercise of a 
power of sale contained in' the mortgage deed, nor for any land subject to the 
lien of any judgment or execution creditor unless such creditor shall consent to 
such application, nor from a married woman unless her husband shall jom in 
such application : Provided also that the father, or if the father be dead the 
mother or other guardian of any infant, or the committee or guardian of any 
lunatic or person of unsound mind, may make such appUcation in the name of 
such infant, lunatic, or person of unsound mind. 
14 Every such applicant shall, when making his appUcation, deposit with the Eegis- 
trar General all instruments in his possession or under his control constituting or in any 
way affecting his title, and in the case of a leasehold a duplicate or certified copy -of the 
lease and of any other instrument under which the applicant claims title, and shall fur- 
nish a schedule of such instruments, and also if required an abstract of his title, and shall 
in his application state the nature of his estate or interest, and of every estate or interest 
held therein by any other person, whether at lavr or in equity in posBessioa or in futurity 
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jor expectancy, and whether the land be occupied or unoccupied, and if occupied the name 
and description of the occupant and the nature of his occupancy and whether such occu- 
pancy be adverBe or otherwise^), and shall state the names and addresBes of the occupants 
and proprietors of all lands contiguous to the land in respect to which application is 
made, so far as known to him, and that the schedule so furnished includes all instruments 
of title to such land in his possession or under his control, and shall make and sub- 
scribe a declaration to the truth of such statement j and such appUcant may if he thiiik 
fit in his application require the Eegistrar General, at the expense of such applicant, to 
cause personal notice of his applicatipn to be served upon any person whose name and 
address shall lor that purpose be therein stated. 

15. Upon the receipt of such apphcation the Begistrar Q-eneral shall cause the title of Application how 
the applicant to be examined and reported upon by the Examiners, and shall (jhereafter *° ™ ^^*'* '""'■ 
refer the case -to the Lands Titles Commissioners for their consideration, and if it shall : r * 
appear to such Commissioners that the applicant proprietor is the original grantee from jg ^^g^ '"*" 
the Crown of the laud in respect to which application is made, and that no sale, mortgage, grantee and no 
or other encumbrance or transaction afEecting the title of such Ia,nd, has at any time been tra^aaotiona 
registered in the Colony, and that such applicant has not required notice of his applica- "^^Si^tered. 
tiou to be served personally upon any person, then in such case it shall be lawful for the 
Commissioners to direct the Begistrar Q-eneral to bring such land under the provisions of 

this Act forthwith, by issuing to the appHcant proprietor or to such person as he or the 
person applying in his behaff may by writiag under his hand direct, a certificate of title 
for the same as hereinafter described. 

16. If it shall appear to the satisfaction of th? Commissioners, that the land in respect When applicant 
to which application has been made, is held by the applicant for the estate or interest is not original 
described in such apphcation free from mortgage, encumbrance, or other beneficial interest ^^^^^-^"^ 
affecting the title thereto, or if any such mortgage, encumbrance, or interest remsiin registered, 
imsatisfied, that the parties interested therein are also parties to such application, and that 

the apphcant has not required notice of his application to be served personally on any 
person, then, and in any such case, the Commissioners shall direct the Begistrar Greneral 

('■) An apphcation to have lands brought under the operation of the Eeal Property • 
Act of 1862 must be entertained by the Begistrar General, although it appears by the 
terms of the apphcation that the lands in question are, as a matter of fact, occupied by a 
person- who does not claim in any way to be there under the appHcant. Per Stephen, C.J. 
" I assent to this conclusion with reluctance, and, as already intimated, after much 
hesitation. The Act was not passed, as I conceive, to enable persons to try either 
htigated or doubtful questions of title to real property. Although called by a more 
comprehensive name, this law has one sole object — that of simplifying the process, 
previously most cumbersome and burthensome, by which such propertymay be trans- 
Jerrei. The Act assumes, therefore, in the prescribed form of apphcation, that 
the person seeking the benefit of its provisions is indisputably the ovmer — already 
ascertained, and actually in possession. Nor can any land be brought under them, 
accordingly, where there is a divided or in any degree an antagonistic interest, without 
the concurrence of all parties. There are clauses, of course, directing notice to be given 
to various persons, not on the land described merely or to its occupiers, but to those 
who are on adjoining lands also, lest by possibihty other claimants should exist, or a 
neighbour's boundaries be mistakenly included. And, as a, necessfljy preliminary to 
transferring land, the right to do so must be obviously shown to the tribxmal wluch is 
to sanction and perfect the transfer. But the legislature, surely, could never have 
intended to enable an apphcant, under the pretence (for it is nothing better) of desiring 
only an inexpensive mode of transferring his property, to proceed in effect against an 
adverse claimant, or at all events a person in actual adverse possession, and compel the 
latter thereupon to disclose, if not estabhsh, his right to that possession. The 
immediate consequence of this is, obviously, or it undoubtedly may be, to reverse all 
long-estabhshed rules, by casting the burthen of proof upon the possessor, instead of 
requiring it from him who merely asserts the right to be possessed. And I discover no 
set-off against that consequence, in the main so injurious to sound pohcy, beyond this — 
that ill some cases, perhaps, the advantage may be gained, if it be one, of enabling a 
claimant toest ablish an equitable arid possibly long-dormant title, vfithout the inter- 
vention of either a Judge or a jury, upon evidence which would not be admissible in a 
court of law. It is sufficient to say, however, that — ^if our construction of the statijte 
be correct — these possible consequences are not to be regarded. It may, moreover, 
probably be found practicable occasionally to avoid them. But, whatever the incidental 
result, it follows from this judgment that every man claiming a title to landed property, 
although possessed adversely by another for many years (any period short of twenty 
years), may bring it under this conveyancing statute, and cause an indefeasible title 
thereto to be recorded through the Commissioners, in his favour, against all the world." 
X!x parte Samilton, 3, S. C. B., 311. 

See also other cases under this section cited in note ('*). 
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to cause notice of such application to be adrertiBed once in the Gaxetfe, and three times 
in at least one daily newspaper published in Sydney, and shall further limit and appoint 
a time not less than one month, nor more than twelve months from the date of the 
advertisement in the Gazette, upon or after the eipiration of which, the Begistrar General 
shall, unless he shall in the interval have received a caveat forbidding him so to do 
proceed to bring such land under the provisions of this Act. 

17. If it shall appear to the satisfaction of the Commissioners that any parties inter- 
ested in any unsatisfied mortgage, or encumbrance, affecting the title to such land, or 
beneficially interested therein, are not parties to such application, or that the evidence of 
title set forth by the applicant is imperfect, or that the applicant has required notice of 
his application to be served personally upon any person, then and in such case, it shall be 
lawful for the Commissioners to reject such application altogether, or at their discretion 
to direct the Registrar G-eneral to cause notice of such application to be served in accord- 
ance with such requirement upon aU persons who shall appear to them to have any 
interest in the land which is the subject of such application, and to be advertised three 
times in at least one daily newspaper published in Sydney, and in such "newspapers 
pubUshed elsewhere aa to such Commissioners may seem fit, and to be published in the 
Government Gazette, and in the London Gazette, and in the official Grazettes of each of 
the Colonies of Victoria, South Australia, Queensland, Tasmania, and New Zealand, or in 
any one or more of such Gazettes, and the Commissioners shall specify the number of 
times and at what intfervals such advertisements shall be published in each or any of such 
Gtazettes, and shall also limit and appoint a time not less than two months nor more than ^ 
two years from the date of the first of such advertisements in the Gazette, upon or after 
the expiration of which it shall be lawful "for the Registrar General to bring such land 
under the provisions of this Act, unless he shall in the interval have received a caveat 
forbidding him to do so. 

18. The Registrar General shall, under such direction as aforesaid, or under any order 
of the Supreme Court, cause notice to be published, in such manner as by such direction 
or order may be prescribed, that appHcation haa been made for bringing the land therein 
referred to under the provisions of this Act, and shall also cause copy of such notice to 
be posted in a conspicuous place in his office, and in such pther places as he may deem 
necessary, and shall forward by registered letter marked outside " Lauds Titles Office," 
through the post office, copy of such notice addressed to the persons, if any, whom the 
Commissioners shall have directed to be served with such notice, and to the persons it 
any, stated in the declaration by the applicant proprietor to be in occupation of such 
land, or to be occupiers or proprietors of land contiguous thereto, so far as his knowledge 
of the addresses of such persons may enable him, and in case such apphcaut shall have 
required any such notice to be personally served upon any person named in his apphca- 
tion, then and in such case the Registrar General shall cause copy of such notice to be so 
served upon such person. 

19. If within the time limited in such direction, or under any order of the Supreme 
Court, any notice forwarded by registered letter as aforesaid shall not be returned to him 
by the Postmaster General, and if within the time so limited he shall not have received 
a caveat as hereinafter described forbidding him so to do, and in any case in which 
personal notice may be required as aforesaid, if he shall have received proof to bis 
satisfaction that such notice has been served, the Begistrar General shall pursuant to 
such direction of the Commissioners bring the land described in such application under 
the provisions of this Act by issuing to the apphoant proprietor or to such person as he 
or the person applying in his behalf may by any writing under his hand direct, a certifi- 
cate of title for the same as hereinafter described. 

20. The Registrar General, whenever any letter containing any notice shall be returned 
to him by the Postmaster General, shaUjefer the case to the Commissioners for their 
further direction, and whenever he shall be made aware that any notice required by any 
applicant to be served personally has failed to be or cannot be so served, he shall notify 
the same to such applicant, who if he think fit may by writing under his hand withdraw 
such requirement, and the Begistrar General shall thereupon report the case to the Conums- 
sioners who in either such case may reject the appKcation altogether or direct the Begistrar 
General to bring the land therein described under the provisions of this Act forthwith, 
or after such further interval, notification, or advertisement, as they may deem fit. 

21. Any person having or claiming an interest in any land so advertised as aforesaid, 
or the attorney of any such person, may within the time by any direction of the 
Commissioners for that purpose limited, lodge a caveat vrith the Begistrar General in 
form B of the Schedule hereto, forbidding the bringing of such land under the 
provisions of this Act, and every such caveat shall particularize the estate, interest, hen, 
or charge claimed by the person lodging the same, and the person lodging such caveat 
shall if required deliver a fuU and complete abstract of his title. 

22. The Registrar General upon receipt of any such caveat within the time limited as 
aforesaid, shall notify the same to such applicant proprietor and shall suspend further 
action in the matter, and the , lands .in respect of which caveat may have been lodged 
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shall not be brought under the provisions of this Act pntil such cayeat shall have been proceedings 
withdrawn or shall have lapsed from any of the causes hereinafter prOyided, or until a ^"^y^P' 
decision shall have been obtained from the Oo.urt having, jurisdiction in the matter. 

23. After the expiration of three months from the receipt thereof, every such caveat Caveats lapse 
shall be deemed to have lapsed, unless the person by whom or on whose behalf the same wH^tenwUhin 
was lodged, shall witliin that time have taken proceedings in any Court of competent three months, 
jurisdiction to establish his title to the. estate, interest, lien, or charge therein specified, and 

shall have given written notice thereof to the Begistrar Q-eneral, or shall have obtained 
from the Supreme Court an order or injunction restraining the Registrar General from 
bringing the land therein referred to under the provisions of this Act. P^) 

24. Any applicant proprietor may withdraw his application at any time prior to the Applicant pro- 
issuing of the certificate of title, and the Registrar Q-eneral shall in such case upon §^^^?annU-''" 
request in writing signed by such applicant proprietor return to him or to the person cation. 

if any notified in such application as having a Hen upon such instruments the abstract 
and all instruments of title deposited by such proprietor for the purpose of supporting 
his application. 

25. Upon issuing a certificate of title bringing land under the provisions of this Act, Instruments of 
the Registrar General shall stamp as cancelled every instrument of title deposited by the j'*^f*'^°^J^ ^ 
proprietor when makipg his application, and in the case of a leasehold shall indorse upon 

the lease so deposited a memorandum stating that such lease has been brought under the 
provisions of this Act, and shall certify such memorandum under his hand and seal and 
shall return such lease to the applicant, annexing thereto the certificate of title as afore- 
said, and shall file in his office the duplicate or certificate copy of such lease hereinbefore 
directed to be furnished by such applicant : Provided that if any such instrument shall 
relate to, or include any property, whether personal or real, other than the land included 
in such certificate of title, then the Registrar Q-eneral shall indorse thereon a memorandum 
cancelling the same in so far Only as relates to the land included iu such certificate of title, 
and shn.11 return such instrument to such proprietor, otherwise he shall retain the same in 
his office, and no person shall be entitled to the production of such instrument ao stamped, 
except upon the -written order of the applicant proprietor, or of some person claiming 
through or under him, or upon the order of a Judge of the Supreme Court. 

26. In case an applicant proprietor, or the person to whom an applicant proprietor may How certificate 
have directed certificate of title to be issued, shall die in the interval between the date of ?' title to issue 
his application and the date appointed for the certificate of title to issue in accordance ^ous d^tli^of 
■with the provision^ hereinbefore contained, the certificate of title shall be issued in the applicant, 
name of such applicant proprietor, or in the name of the person to whom he may have 

directed it to be issued as the case may require, and such land shall devolve in like manner 
as if the. oertiSoate of title had been issued prior to the death of such applicant proprietor 
or person so named by him. (*) 

27. Upon the first bringing of land under the provisions of this Act, whether by the Percentage in 
alienation thereof in fee from the Crown, or consequent upon the application of the pro- the pound to ba 
prietor as hereinbefore provided, and also upon the registration of the title to an estate of ^^j^^i^g „. 
freehold in possession in land under the provisions of this Act, derived through the -snll title. 

or intestacy of a pre-vious proprietor, or under any settlement, there shall be paid to the 
Begistrar Q-eneral the sum specified in the Schedule hereto marked* P, and in the case of 
land brought under the provisions of this Act by alienation in fee from the Crown, the 

(*) The pro-visions of this section are extended to Cro-wn Qrants issued in the name 
of deceased persons who, if living, would have been entitled to the grants. See 36 Vic. 
No. 7, sec. 3, jiost. 

(32) For counts framed -under this and the 21st and 13th sections^— see StooJcdale v. 
Samilton, 4, S.C.R., p. 313. 

Declaration under section 23 of this statute by caveator, alleging that the 
defendants had unjustifiably put him (plaintiff) to expense, by falsely asserting title to 
certain land, and endeavouring to procure a certificate of title thereto, notwithstanding 
the fact that he was seized and entitled, as ^ defendants well knew. Averment, that 
plaintiff had lodged his caveat, and' that notice of the suit had been duly given. 
Allegation, that plaintiff had instituted said suit in order to estabhsh his title, and to 
obtain an order restraining the defendants and Registrar General from bringing said 
land under provisions of the Act, as well aa to recover damages, &c. Seld, in de- 
murrer, that the action was maintainable. StocJcdale v. Hamilton, 5, S.C.E., p. 180 ; 
see also 3, S.C.R., p. 311, and 4, S.C-R., p. 313. 

Where the declaration framed under the 23rd section of the Real Property Act, 
alleging that the plaintiff was seized and was in possession of land, and ttot the 
defendants knew these facts, but that the defendants, notwithstanding, falsely alleged 
themselves to be seized and in possession, and thereupon applied for a title under the 
Act, the Court refused a new count to be added, resting plaintiff's case on possession 
only. Stockdale v. Hamilton, 6, S.C.R., p. 261. 
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price paid for such land shall be deemed and taken to be the, value thereof for the .pur- 
pose of levying siicli sum, and in all other cases as aforesaid such value shaU be ascertained - 
by the oath or solemn affirmation of the applicant proprietor or person deriving such 
land by transmission : Provided always that if the Registrar General shall not be satisfied 
as to the correctness of the value so declared or sworn to, it shaU be -lawful for him to 
require such applicant proprietor, or person deriving such land, to produce a certificate of 
such value under the hand of a sworn valuator, which certificate shall be received as con- 
clusive evidence of such value for the purpose aforesaid. 
Moneys levied to 28. All sums of money so received shall be paid to the Colonial Treasurer, who shall 
form assurance from time to time invest such sums, together with all interest and profits which may 
'™^- have accrued thereon, in New South Wales Government securities, to constitute an 

assurance fund for the purposes hereinafter provided. 
Reversion expeo- ^9. The bringing of land xmder the provisions of this Act shall not be held to extin- 
tant on lease not guish the reversion expectant on any lease, and the person named in any certificate of 
to bo extin- title as entitled to the land therein described, shall be held in every Court of Law and 
Equity to be seised of the reversion expectant upon any lea^e that may be noted by 
memorial thereon, and to have all powers, rights, and remedies to which a reversioner is 
by law entitled, arid shall be subject to alloovenants arid conditions therein expressed 
to be performed on the part of the lessor. 
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Paet III. — Megister Boole — mode of registering and effect of Registration. 

30. The Begistrar General shall keep a book to be called the " register book," and 
shall bind up therein the dupKcates of all grants, and of all certificates of title, and eaeh 
grant and certificate of title shall constitute a separate folium of such book; and the 
Registrar General shall record thereon the particulars of all instruments, dealings, and 
other matters by this Act required to be registered or entered on the register book, 
affecting the land included under each such grant or certificate of title, distiuct and 
apart. 

31. Every certificate of title shall be iri duplicate in the form C of the Schedule hereto, 
and shall set forth the nature of the estate of freehold in respect to which it is.issued, and 
the Registrar General shall note thereon, in such manner as to preserve their priority, the 
particulars of all unsatisfied mortgages or other encumbrances and of any dower, lease, or 
rent charge to which the land may be subject ; and if such certificate of title be 'issued to- 
a minor, or to a person otherwise under (Usabilities, he shall state the age of such minor, 
or the nature of the disability so far as known to him, and shall cause one original of 
each certificate of title to be bound up in the register book, and deliver the other to the 
proprietor entitled to the land described therein. 

32. Before bringing under the provisions of this Act an estate in fee simple or in fee 
tail in any land in respect to which a certificate of title has been issued for any leasehold 
estate or interest, the Registrar General shall close the folium of the register book con- 
stituted by the certificate of title of such ■ leasehold, and shall carry forward upon the 
certificate of title issued in respect to such estate in fee, memorials of such leasehold 
estate or interest, and of aU mortgages Or other interests affecting the «ame then 
registered and still current,.and the memorials of all future dealings with such leasehold 
estate or interest hereinafter directed to be registered shall be entered upon the fohum 
of the register book constituted by the certificate of title representing the fee. 

33. Every certificate of title, duly authenticated imder the hand and seal of the 
Registrar General, shall be received in all Courts of Law and Equity as evidence of the 
particulars therein set forth, and of their being entered in the register book, and shall 
be conclusive evidence that the person named in such certificate of title, or in any entry 
thereon, as seised of or as taking estate or interest in the land therein described, is seised 
or possessed of or entitled to such land, for the estate or interest therein specified, and that 
the property comprised in such certificate of title has been duly brought under the 
provisions of this Act, and no certificate of title shall be impeached or defeasible on the 
ground of want of notice, or of insufficient notice of the application to bring the land 
therein described under the provisions of this Act, or on account of any error, oinission, or 
informality in such application, or in the proceedings pursuant thereto, by the .Commis- 
sioners or by the Registrar General! 

34. Every land grant and certificate of title shall be deemed and taken to be registered 
under the provisions and for the purposes of this Act, so soon as the same shall have been 
marked by the Registrar General with the folium and volume as embodied in the 
register book ; and every memorandum of transfer or other instrument purporting to 
transfer or in any way to affect land under the provisions of this Act, shall be deemed to 
be so registered, so soon as a memorial thereof, as hereinafter described, shall have been 
entered in tie register book upon the foKum constituted by the existing grant or 
certificate of title of such land ; and the person named in any grant, certificate of title, or 
other instrijment, or registered as seised of or taking any estate or interest, shall be deemed 
to be the registered proprietor thereof. 
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85. Except as is hereinafter otherwise proTided, every grant or other instrument pre- Instruments to 
eeuted for registration shall be in duplicate, (*) and shall, unless a Crown grant, he attested '" auplioate. 
by a witness, and shall be registered in the order of time in which the same is produced 
Jor that purpose ; and instruments registered in respect to or affecting the same estate or instruments en- ' 
interest shall, notwithstanding any express, implied, or construotiTe notice, be entitled in titled to priority 
priority the one oyer the other, according to the date of registration, and not according to of registration ** 
the date of each instrument itself, and the Registrar General upon registration thereof 
shall file one original in his office, and shall deUver the other to the person entitled thereto, 
and so soon as registered every instrument drawn in any of the several forms provided in And when re- 
the Schedule hereto, or in any form which for the same purpose may be authorized in I'^^'g? 'mb^d' 
conformity with the provisions of this Act, shall for the purposes of titiis Act be deemed ^ ji, register 
and taken to be embodied in the register book, as part and parcel thereof, and such book and to have 
instrument when so constructively embodied, and stamped with the seal of th6 Registrar the effect of a 
Q-eneral, shall have the effect of a deed duly executed by the parties signing the same. 

36. In every instrument creating or transferring any estate or interest in land under the nantato b*™' 
provisions of this Act, there shall be implied the following covenant by the party creating implied in 
or transferring such estate or interest, that is to say : That he will do such acts and execute instruments, 
such instruiAents as in accordance with the provisions of this Act may be necessary to 

give effect to all covenants, conditions, and ptu:poses expressly set forth in such instrument, 
or by this Act declared to be implied against such party in instruments of a like nature. 

37. Every memorial entered in the register book shall state the nature of the instru- ^'S""*' '^^' 
ment to wliich it relates, the day and hour of the production of such instrument for 
registration, the names of the parties thereto, and shall refer by number or symbol to such 
mstnunent, and shall be signed by the Registrar G-eneral. m • i ;, 

38._^Whenever a memorial of any instrument has been entered in the register book, Jec"^™o^au- 
the Registrar G-eneral shall, except in the case of transfer or other dealing indorsed upon plicate grant or ■ 
any grant, certificate, or other instrument as hereinafter provided, record the like memorial other instru- 
on the duplicate grant, certificate, or other instrument evidencing title to the estate or "^®"*'- 
interest intended to be dealt vrith, or in any way affected, unless the Registrar General 
shall, as hereinafter provided, dispense with the production of the same, and the Registrar 
General shall indorse on every instrument so registered a certificate of the date and hour 
on which the said memorial was entered in the register book, and shall authenticate Certificate of 
each such certificate by signing his name and affixing his seal thereto, arid such certifi- ^g^g^^^n™ 
cate shall b» received in all Courts of law and equity as conclusive evidence that such 
instrument has been duly registered. ' 

39. STo instrument, until registered in manner hereinbefore prescribed, shall be effectual eflertmJ™t?ti"°' 
to pass any estate or interest in any land under the provisions of this Act, or to render entry in register 
such land liable as security for the payment of money, but upon the registration of any book, 
instrument in manner hereinbefore prescribed the estate or interest specified in such 
instrument shall pass, or as the case may be, the land shall become liable as security in 

manner and subject to the covenants, conditions, and contingencies set forth- and specified 
-in such instrument, or by this Act declared to be implied in instruments of a like nature ; 
and should two or more instruments, executed by the same proprietor, and purporting to. 
transfer or encumber the same estate or interest in any land, be at the same time pre- 
sented to the Registrar General for registration and indorsement, he shall register and 
indorse that instrument under which the person claims property who shall present to 
him the grant or certificate of title of such land for that purpose. 

40. Notwithstanding the existence in any other person of any estate or interest, whether Estate of regis- 
derived by grant from the Crown or otherwise, which but for this Act might be held to tered proprietor 
be paramount or to have priority, the registered proprietor of land or of any estate or P*™niount. 
interest in land under the provisions of this Act shall, except in case of fraud, hold the 

same subject to such encumbrances, liens, estates, or interests, as may be notified on the 
folium of the register book constituted by the grant or certificate of title of such land, 
but absolutely free from all other encumbrances, liens, estates, or interests whatsoever, 
except the estate or interest of a proprietor claiming the same land under a prior cer- 
tificate of title, or under a prior grant registered under the provisions of this Act, aiid 
except as regards the omission or misdescription of any right-of-way or other ease- 
ment created in or existing upon any land, and except so far as regards any portion 
of land that may by wrong description of parcels or of boundaries be included in the 
grant, certificate of title, lease, or other instrument evidencing the title of such registered 
proprietot not being a purchaser or mortgagee thereof for value, or deriving from or 
through a purchaser or mortgagee thereof for value. 

41. The Registrar General shall" not register any instrument purporting to transfer or Instruments not 
otherwise to deal with or affect any estate or interest in land under the provisions of ^J^gg'^ff^l^ord- 
this Act, except in the manner herein provided, nor unless such instrument be in accord- anoe with 
ance with the provisions hereof. prescribed forms. 

(*) By sec. 2 of 36 Vic. No. 7, post, no duplicate of a memorandum of transfer is re- 
quired to be presented for the purpose of registration. 
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Paet' IV. — Dealings. 

42. Wlien land under the proyisions of this Act, or any estate or interest in such land, 
is intended to be transferred, or any right-of-way or other easement is intended to be 
created or transferred, the registered proprietor may execute a memorandum of transfer 
in form D or E of the Schedule hereto, which memorandum shall, for description of the 
land intended to be dealt with, refer to the grant or certificate of title of such land, or 
shall giveisuch description as maybe sulficient to identify the same, and shall contain an 
accurate statement of the estate, interest, or easement intended to be transferred or 
created, and a memorandum of all leases, mortgages, and other encumbrances to which 
the same may be subject, and such memorandum of transfer, if it purports to deal with 
an estate in respect to which a certificate of title is by this Act authorized to be issued, 
or if it be indorsed on the instrument evidencing the title of the transferror, need not be 
in duplicate. 

43. Whenever any easement or any incorporeal right other than an annuity or rent 
charge in or over any land under the provisions of this Act is created for the purpose of 
being annexed to or used and enjoyed together with other land under the provisions of this 
Act, the Begistrar G-eneral shall enter a memorial of the instrument creating such ease- 
ment or incorporeal right upon the ■ folium of the register book constituted by the 
existing grant or certificate of title of such other land. 

44. If the memorandum of transfer- purports to transfer an estate of freehold in . 
posseBsion, in the whole or in part, of the land mentioned in any grant or certificate of 
title, the transferror shall deliver up the grant or certificate of title of the said land, and 
the Registrar Q-eneral shall, after registering the transfer, enter on such grant or certifi- 
cate of title a memorandum cancelling the same either wholly or partially according as 
the memorandum of transfer purports to transfer the whole or part only of the land 
mentioned in such grant or certificate of title, and setting forth the particulars of the 
transfer. (*) 

45. The Begistrar Q-eneral upon canceHiug any grant or certificate of title either 
wholly or partially pursuant to any such transfer, shall make out to the transferree a 
certificate of title to the land mentioned in such memorandum of transfer, and every 
such certificate of title shall refer to the original grant of such land and to the memo- 
randum or othei: instrument of transfer, and the Begistrar G-eneral shall retain every 
such memorandum of transfer, and cancelled or partially cancelled grant or eertificate of 
title, and whenever required thereto by the proprietor of an unsold portion or balance of 
land included in any such partially cancelled grant or certificate of title, or by a registered 
transferree of such portion or of any part thereof, shall make out ' to such proprietor or 
transferree a certificate of title for such portion or for any part thereof of which he ia 
the proprietor or transferree. 

46. In every instrument transferring an estate or interest in land under the provisions 
of this Act, subject to mortgage or incumbrance, there shall be impHed the following 
covenant by the transferree, that is to say, that such transferree will pay the interest or 
annuity or rent charge secured by such mortgage or encumbrance, after the rate and at 
the times specified in the iiistrmnent creating the same, and -will indemnify and keep 
harmless the transferror from aiid against the principal sum secured by such instrument 
and from and against aU liability in respect of any of the covenants therein contained, or 
by this Act implied, on the part of the transferror. 

47. Upon the registration of any transfer the estate or interest of the transferror as 
set forth in such instrument, with all rights; powers, and privileges thereto belonging or 
appertaining, shall pass to the transferree, and such transferree shall thereupon become 
subject to and liable for all and every the same requirements and liabilities to which he 
would have been subject and liable, & named in such instrument originally as mortgagee 
encumbrancee or lessee of such land or interest. 

48. By virtue of every such transfer, the right to sue upon any memorandum of mort- 
gage or other instrument, and to recover any debt, sum of money, annuity, or damages 
thereunder (notwithstanding the same may be deemed or held to constitute a chose in 
action), and all interest in any such debt, sum of money, annuity, or damages, shall be 
transferred so as to vest the same at law as well as in equity in the transferree thereof : 
Provided always that nothing herein contained shall prevent a Court of Equity from . 
giving effect to any trusts affecting the said debt, sum of money, annuity, or damages, in 
case the transferree shall hold the same as a trustee for any other person. 

49. When any land under the provisions 'of this Act is intended to be leased or demised 
for a life or lives, or for any term of years exceeding three years, the proprietor shall 
execute a memorandum of lease in form E of the Schedule hereto, and every such instru- 
ment shall, for description of the land intended to be dealt -vrith, refer to the grant or 



(*) See, however, the recent Act 36 Vic. No. 7, sec. 1, post, as to transfer by indorse- 
ment ou the certificate. 
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certificate of title of the land, or shall give such other description as may be necessary to 
identify such land, and a right for or covenant by the lessee to purchase the land therein 
described may be stipulated in such instrument ; and in case the lessee shall pay the pur- 
chase money stipulated, and otherwise observe his covenants, expressed and implied in such 
instrument, the lessor shall be bound to execute a memorandum of transfer to such lessee 
of the said land, and the fee-simple thereof, and to perform all necessary acts by this Act 
prescribed for the purpose of transferring to a purchaser the said land and the fee-simple 
thereof : Provided always that no lease of mortgaged or encumbered land shall be valid 
and binding against the mortgagee or encumbrancee, unless such mortgagee or encum- 
braneee shall have consented to such lease prior to the same being registered. 

50. Whenever any lease or demise which is required to be registered by the provisions Lease may be 
of this Act, is intended to be surrendered, and the surrender thereof is effected otherwise ^"J'^t^'^^^nt hy 
than through the operation of a surrender in law, or than under the provisions of any law lessee with con- 
at the time teing in force in the Colony relating to insolvent estates, there shall be indorsed currence of 
upon such lease or on the counterpart thereof the word " Surrendered," with the date of lessor. 

such surrender, and such indorsement shall be signed by the lessee and by the lessor as 
evidence of the acceptance'thereof, and shall be attested, by a witness, and the Registrar 
General thereupon shall enter in the Register Book a memorandum recording the date of 
such surrender, and shall likewise indorse upon the lease a memorandum recording the 
fact of such entry having been made in the Register Book, and upon such entry having 
been so made in the Register Book, the estate or interest of the lessee in such land shall 
revest in the lessor or in the person in whom, having regard to intervening circumstances 
(if any), the said land would have vested if no such lease had ever been executed j and 
.. production of such lease or counterpart bearing such indorsement and memorandum shall 
be sufficient evidence that such lease had been so surrendered : Provided that no lease sub- 
ject to mortgage or encumbrance shall be so surrendered without the consent of the 
mortgagee or encumbrancee. 

51. £1 every memorandum of lease there shall be implied the following covenants Covenants to be 
against the lessee, that is to say— implied in every 

(1.) That he will pay the rent thereby reserved at the times therein mentioned and lessee!**'"* 
all rates and taxes which may be payable in respect of the demised property 
during the continuance of the lease. 

(2.) That he will at all times during the continuance of the said lease keep, and at 
the determination thereof yield up the demised property in good and tenant- 
able repair, accidents and damage from fire, storm, and tempest, and reasonable 
wear and tear excepted. 

52. In every memorandum of lease there shall also be implied the following powers in Powers to be 
the lessor, that is to say — implied in lessor. 

(1.) That he niay by himself or his agents twice in every year during the term, at a 
reasonable time of the day upon giving to the lessee two days previous notice, 
enter upon the demised property and view the state of repair tJiereof , and may 
serve upon the lessee or leave at his last or usual place of abode in this Colony, 
or upon the demised property, a notice in writing of any defect, requiring him 
■within a reasonable time, to be therein prescribed, to repair the same. 

(2.) That in case the rent or any part thereof shall be in arrear for the space of six 
calendar months, or in case default shaU. be made in the fulfilment of any cove- 
nant, whether expressed or implied in such lease, on the part of the lessee, and 
shall be cbntinued for the space of six calendar months, or in case the repairs 
required by such notice as aforesaid shall not have been completed within the 
time therein specified, it shall be lawful for such lessor to re-enter upon and take 
possession of such demised premises. 

53. In any such case the Registrar G-cneral, upon proof to his satisfaction of lawful re- Registrar 
entry and recovery of possession by a lessor, shall note the same by entry in the Register ^^^i^^ll^ "J'' 
Book, and the estate of the lessee in such land shall thereupon determine, but without re-entry in 
releasing bim from his liability in respect of the breach of any covenant in such lease Begister Book, 
expressed, or imphed, and the Registrar General shall cancel such lease if deKvered up to 

bim for that purpose. 

54. Whenever any land or estate or interest in land under the provisions of this Act Lands under this 
is intended to be charged or made security iu favour of any mortgagee, the mortgagor shall ^ed''OTencum- 
execute a memorandum of mortgage in form Gr of the Schedule hereto, and whenever bered. 

any such land, estate, or interest is intended to be charged with or made security for the 
payment of an annuity, rent charge, or sum of money, in favour of any encumbrancee, 
the encumbrancer shall execute a memorandum of encumbrance in form H of the Schedule 
hereto, and every such instrument shall contain an accurate statement of the estate or 
interest intended to be mortgaged or encumbered, and shall for description of the land 
intended to he dealt with refer to the grant or certificate of title of the land in which 
such estate or interest is held, or shall give such other description as may be necessary to 
identify such land together with a statement of aU mortgages and other encumbrances 
affecting the same, if any. 
& 
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Mortgage or 55, Mortgage and encumbrance under this Act shall have efEeet as security, but shall 

encumbrance not jjqj. operate as a transfer of the land thereby charged, and in case default be made in the 
transfer. payment of the principal sum, interest, annuity, or rent charge, or any part thereof thereby 

secured, or in the observance of any covenant expressed in any memorandum of mortgage 
or of encumbrance registered under this Act, or that is hereinafter declared to be implied 
in such instrument, and such default be continued for the space of one calendar month or 
for such other period of time as may therein for that purpose be expressly limited, the 
mortgagee or incumbrancee may give to the mortgagor or encumbrancer notice in writing 
to pay the money then due or ovring on such memorandum of mortgage or of encum- 
brance, or to observe the covenants therein caressed or implied as the case may be, and 
that sale will be effected unless such default be remedied, or may leave such notice on the 
mortgaged or encumbered land or at the usual or last-knovm place of abodte in the Colony 
of the mortgagor or encumbrancer or other person clai m ing to be then entitled to the 
said land or with his known ag^nt. 

56. After such default in payment or in observance of covenants continuing for the 
further space of one calendar month from the service of such notice, or for such other 
period as may in such instrument be fc«" that purpose limited,' such mortgagee or eucum- 
brancee is hereby authorized and empowered to sell the land so mortgaged or encumbered 
or any part thereof, and all the estate and interest therein of the mortgagor or encum- 
brancer, and either altogether or in lots, by public auction or by private contract or 
both such modes of sale, and subject to such conditions as he may think fit, and to buy 
in and resell the same without being hable for any loss occasioned hereby, and to make 
and execute all sxich instruments as shall be necessary for effecting the sale thereof, all 
which sales, contracts, matters, and things hereby authorized shall be as valid and effec- 
tual as if the mortgagor or encumbrancer had made, done, or executed the same j and the 
receipt or receipts in vrating of the mortgagee or encumbrancee shall be a sufficient dis- 
charge to the purchaser of such land, estate, or interest, or of any portion thereof, for so 
much of his purchase money as may be thereby expressed to be received ; and no such 
purchaser shall be answerable for the loss, misapplication, or non-application, or be. 
obliged to see to the application of the purchase money by him paid, nor shall he be 
concerned to inquire as to the fact of any default or notice -having been made or given 
Appropriation of '^ aforesaid ; and the purchase money to arise from the sale of any such land, estate, or 
proceeds. interest, shall be applied, first in payment of the expenses occasioned by such sale, secondly 

in payment of the moneys which may then be due or ovring to the mortgagee or encum- 
brancee, thirdly in payment of subsequent mortgages or encumbrances if any in the order 
of their priority, and the surplus if any shall be paid to the mortgagor or encumbrancer 
as the case may be. 
Registrar Gene- 57. Upon proof to his satisfaction by statutory declaration that such default has been 
"J *? ^™ effect made and continues as aforesaid, the Registrar Q-eneral shall register any memorandnm 
game^or^eMum- *"' ii^'''''i™ei't of transfer executed by a mortgagee or encumbrancee for the purpose of 
such sale as afor6said, and upon such registration the estate or interest of the mortgagor 
or encumbrancer as therein described to be conveyed, shall pass to and vest in the pur- 
chaser freed and discharged from all liabiUiy on account of such mortgage or encum- 
brance or of any mortgage or encumbrance registered subsequent thereto j and if such 
memorandum, of transfer purports to pass an estate of freehold in possession,' not being a 
life leasehold,. the purchaser shall be entitled to receive a certificate of title for the same. 
58. The! mortgagee or encumbrancee, upon default in payment of the principal sum or 
any part thereof, or of any interest, annuity, or rent charge secured by any mortgage or 
encumbrance, may enter into possession of the mortgaged or encumbered land by receiv-^ 
ing the rents and profits thereof, or may distrain upon the occupier or tenant of the said 
land under the power to distrain hereinafter contained for the rent then due, or may 
bring an action of ejectment to recover the said land either before or after entering into 
the receipt of the rents and profits thereof, or making any distress as aforesaid, and either 
before or after any sale of such lands shall be effected under the power of sale given or 
implied in his memorandum of mortgage or of encumbrance in the same manner in 
wMch he might have made such entry or distress or brought such action if the principal 
sum or annuity were secured to him by a conveyance of the legal estate in the land so 
mortgaged or encumbered, arid any such registered mortgagee shall be entitled to fore- 
close the right of the mortgagor to redeem the said mortgaged or encumbered lands ia 
manner hereinafter provided. 
Notice by mort- 59. Whenever a mortgagee or encumbrancee shall give notice of his demanding to 
gagee to tenant enter into receipt of the rents and profits of the mortgaged or enomnbered land to the 
Wmto suspend tenarit or occupier or other peraon liable to pay or account for the rents ani profits 
mortgagors thereof, all the powers and remedies of the mortgagor . or encimibrancer in regard to 
rightas landlord, receipt and recovery of and giving discharges for such rents and profits shall be sus- 
Mortffaeee's ponded and transferred to the said mortgagee or encumbi-ancee until such notice bo 
receipts to be withdrawn, or the mortgage or encumbrance shall be satisfied and a discharge thereof 
absolute duly registered ; and in every such case the receipt iu writing of the mortgagee or enoum- 

discharges. bmnc«e shall be a suiEoient discharge for any rents and profits therein expressed to be 
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received, and no person paying the same shall be bound to inquire concfiming any default 
or other ciroumstence affectiag the right of the person gifing such notice beyond the 
fact of his being duly registered as mortgagee or euoumbraueee of the land : Provided 
that nothing hereiu contained shall interfere with the effect of any rule, order, or judg- 
ment of the Supreme Court, in regard to the payment of rent under the special oiroum- 
stances of any' case, nor shall prejudice any remedy of the mortgagor or encumbrancer 
against the mortgagee or encumbranoee for wrongful entry or for an account. 

60. Any mortgagee or encumbrancee of leasehold land under the provisions of this Mortgagee of 
Act, or any person claiming the said land as a purchaser or otherwise from or under such In^fnt'o^oaaea- 
mortgagee or encumbrancee after entering into possession of the said land or the' rents gion liable to 
and profits thereof, shall, during such possession, and to the extent of any rents and lessor. 
profits which may be received by him, become and be subject and liable to the lessor of 

the said land or the person for the time being entitled to the said lessor's estate or 
interest in the said land, to the same extent as the lessee or tenant was subject to and 
liable for, prior to such mortgagee, encumbranoee, or other person entering into posses- 
sion of the said land or the rents and profits thereof. 

61. Upon the production of any memorandum of mortgage or of encumbrance, having Discharge of 
thereon an endorsement signed by the mortgagee or encumbrancee and attested by a mortg^es and 
witness discharging the land estate or interest from the whole or part of the principal 

sum or annuity secured, or discharging any part of the land comprised in such instru- 
mentfrom the whole of such principal sum or annuity, the Registrar Greneral shall make 
an entry in the Eegister Book noting that such mortgage or encumbrance is discharged 
wholly or partially, or that part of the land is discharged as aforesaid, as the case may 
require, and upon such entry being so made the estate or interest or the portion of land 
mentioned or referred to in such indorsement as aforesaid shall cease to be subject to or 
liable for such principal sum or annuity, or as the case may be, for the part thereof noted 
in such entry as discharged. 

62. Upon proof of the death of the annuitant, or of the occurrence of the event or Entry of satiafac- 
circumstance upon which in accordance with the provisions of any memorandum of t'"" "' annuity, 
encumbrance the annuity or sum of money thereby secured shall cease to be payable, 

and upon proof that aU arrears of the said annuity and interest or money have been paid 
satisfied or discharged, the Kegistrar Q-eneral shall make an entry in the Register Book 
noting that such annuity or sum of money is satisfied and discharged, and shall cancel 
such instrument, and upon such entry being made the land, estate, or interest shall cease 
to be subject to or liable for such annuity or sum of money, and the Registrar General 
shall in 'any or either such case as aforesaid indorse on the grant, certificate of title, or 
other instrument evidencing the title of the mortgagor or encumbrauoer to the land 
estate or interest mortgaged or encumbered, a memorandum of the date on which such 
entry as aforesaid was made by him in the Register Book, whenever such grant, certificate 
of title, or other instrument shall be presented to hiTn for that purpose. 

63. in case the registered mortgagee shall be absent from the Colony and there be no Mortgage money 
person authorized to give a receipt to the mortgagor for the mortgage money at or after cSo^''*''' *" 
the date appointed for the redemption of any mortgage, it shall be lawful for the Treasurer if 
Colonial Treasurer to receive such mortgage money with all arrears of interest then due mortgagee be 
thereon, in trust for the mortgagee or other person entitled thereto, and thereupon the coionv'and' '^^ 
interest upon such mortgage shall cease to run or accrue; and the Registrar General shall mortgage dis- 
upon the receipt of the said Treasurer for the amount of the said mortgage money and charged, 
interest make an entry in the Register Book discharging such mortgage, stating the day 

and hour on which such entry is made, and such entry shall be a valid discharge for such 
mortgage and shall have the same force and effect as is hereinbefore given to a like entry 
when made upon production of the memorandum of mortgage vpith the receipt of the 
mortgagee j and the Registrar General shall endorse on the grant, certificate of title, or 
other instrument as aforesaid, and also on the memorandum of mortgage, whenever those 
instruments shall be brought to him for that purpose, the several particulars hereinbefore 
directed to be endorsed upon each of such instruments respectively. 

64. In every memorandum of mortgage there shall be implied against the mortgagor Covenants to be 
a covenant that he wiU repair and keep in repair all buildings or other" improvements unpliod ■» every 
erected and made upon the land, and that the mortgagee may at aU convenient times morteSe. '"" " 
until such mortgage be redeemed be at Uberty with or without surveyors or others to 

enter into and upon such land to view and inspect the state of repair jof such buildings 
or improvements. 

65. Such of the covenants hereinafter set forth, as shall be expressed in any Abbreviated 
memorandum of lease or mortgage aa to be implied, shall if expressed in the form of forms of words 
words hereinafter appointed and prescribed for the case "of each such covenant ""^o™"*"". 
respectively, be so implied as fully and efEecttiaUy as if such covenants were set forth 

fully and in words at length in such instrument, that is to say, the words " will insure " Insure, 
shall imply as foUowg — that the lessee or mortgagor vriU insure and, so long as the 
principal money and interest secured by mortgage shall remain unpaid, or the term 
expressed in the said mortgage or lease shall not have expired, will keep insured, in the 
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name of such mortgagee or lessor in some public insurance office to be approved by sueli 
mortgagee or lessor, against loss or damage by fire to the full amounts specified in such 
instrument, or if no amount be specified then to their full value, aU buildings, tenements 
or premises erected on such land which shall be of a nature or iind capable of being 
insured against loss or damage by fire, and that the mortgagor or lessee will at the request 
of the mortgagee or lessor hand over to and deposit with him the policy of every such 
insurance, and produce to him the receipt or receipts for the annual or other premiuma 
payable on account thereof, and also that aU moneys to be received under or by virtue of 
any such insurance shall, in the event of loss or damage by fire, be laid out and expended 
in maldng good such loss or damage, provided also that if default shall be made in the 
observance or performance of the covenant last above mentioned it shall be lawful for 
the mortgagee or lessor without prejudice nevertheless to and concurrently with the 
powers granted him by his memorandum of mortgage or lease or by this Act provided 
to insure such building, and the costs and charges of such insurance shall, until such 
mortgage be redeemed or such lease shall have expired, be a charge upon the said knd 
recoverable in Uke manner as rent or interest in arrear. The words " paint outside every 
alternate year" shall imply as follows viz.— and also will4n every alternate year during 
the currency of such lease paint all the outside woodwork and ironwork belonging to 
the hereditaments and premises mentioned in such lease with two coats of proper oil- 
colours in a workmanlike manner. The words " paint and paper inside every third year" 
shall imply as follows viz. — and will in every third year' during the currency of . such 
lease paint the inside wood, iron, and other works now or usually painted, with two coats 
of proper oil-colours in a workmanlike manner, and also re-paper with paper of a quality 
as at present, such parts of the said premises as are now papered, and also wash, stop, 
whiten, or colour such parts of the said pren^ses as are now whitened or coloured 
respectively. The words " will fence " shall imply as follows viz. — and also wiU during 
the continuance of the said lease, erect and put up on the boundaries of the laud therem 
mentioned or upon such boundaries upon which no substantial fence now exists a good 
and substantial fence. The word " cultivate " shall imply as follows viz. — and will at 
all times during the said lease cultivate, use, and manage all such parts of the land therein 
mentioned as are or shall be broken up or converted into tillage, in a proper and husband- 
manlike manner, and vrill not impoverish or waste the same. The words " that the 
lessee will not use the said premises as a shop" shall imply as follows viz.^,nd also that 
the said lessee vrill not convert, use, or occupy the said hereditaments and premises 
mentioned in such lease or any part thereof iato or as a shop, warehouse, or other place 
for carrying on any trade or business whatsoever, or permit or suffer the said heredita- 
ments and premises or any part thereof to be used for any such purpose, or otherwise 
than as ' a private dwellmg-house, without the consent in writmg of the said lessor. 

Offensive trades. The words " wiU not carry on offensive trades " shall imply as foUows — and also that 
no noxious, noisome, or offensive art, trade, business, occupation, or caUiag, shall at any 
time during the said term be used, exercised, carried on, permitted, or suffered in or upon 
the said hereditaments and premises above mentioned, and that no act, matter, or thing 
■whatsoever, shall at any time during the said term be done in or upon the said heredita- 
ments and premises, or any part thereof, which shall or may be, or grow, to the annoy- 
ance, nuisance, grievance, damage, or disturbance of the occupiers or owners of the adjoin- 

Assign or sublet, jng lands and hereditaments. The words " will not vrithout leave assign or sublet " shall 
imply as f oUows viz. — and also that the said lessee shall not nor wiU during the term of 
such lease assign, transfer, demise, sublet, or set over, or otherwise by any act or deed 
procure the lands or premises therein mentioned or any of them or any part thereof to 
be assigned, transferred, demised, sublet or set over unto any person whomsoever, with- 
out the consent in writing of the said lessor first had and obtained. The words " will not 
cut timber " shall imply as follows — and also that the said lessee shall not nor will out 
down, fell, injure, or destroy any grow;ing or living timber, or timber-hke trees standing 
and being upon the said hereditaments and premises above mentioned without the 
consent in writing of the said lessor. The words " wiU carry on the business of a 
publican and conduct the same in an orderly manner " shall imply as follows viz. — and 
also that the said lessee vrill at all times during the currency of such lease, use, exercise, 
and carry on, in and upon the premises therein mentioned, the trade or business of a 
licensed victualler or publican and retailer of spirits, vrines, ale, beer, and porter, and keep 
open and use the messuage, tenement, or inn and buildings standing and being upon the 
said land, as and for an inn or public- house for the reception, accommodation, and enter- 
tainment of travellers, guests, and other persons resorting thereto, or frequenting the 
same, and manage and conduct such trade or business in a quiet and orderly manner, 
and will not do, commit, or permit, or suffer to be done or committed, any act, 
matter, or thing whatsoever, whereby or by means whereof any license shall or may be 
forfeited or become void or liable to be taken away, suppressed, or suspended in any 
manner howsoever. The words " will apply for renewal of license " shall imply M 

renewal°of follows, viz. — and also shall and will from time to time during the continuance of the 

liceuse. said term, at the proper times for that purpose, apply for and endeavour to obtain at bis 
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own expense, all sucli lidenses as are or may be necessary for carrying oh 
business of a licensed victualler or pubUcau, in and upon the said heredife 
mises, and keeping the said messuage, tenement, or inn, open as and for an inn or public- 
house as aforesaid. The words " will facilitate the transfer of license" shall imply as Facilitate tlie 
follows, Tiz. — and also shall and will at the expiration or other sooner determination of f^^?' "' 
the said leaae, sign and give such notice or notices and allow such notice or notices of a 
renewal or transfer of any liSense as may be required by law to be affixed to the said 
messuage, tenement, or inn, to be thereto affixed and remain so affixed during such time or 
times as shall be necessary or expedient in that behalf, and generally to do and perform 
all such further acts, matters, and things, as shall be necessary to enable the said lessor 
or any other person authorized by him to obtain the renewal of any license, or any new 
license, or the transfer of any license then existing and in force. 

66. The Registrar General shall not make any entry in the register book of any notice No notice of 
of trusts, whether expressed, implied, or constructiye, but trusts may be declared by any tnjsts to be 
instrument or deed which instrument or deed may include as well lands under the pro- register book, 
visions of this Act, as land which is not under the provisions thereof. Provided that the ingtnjmg„t 
description of the several parcels of land contained in such instrument or deed shall declaring trusts 
sufficiently distinguish the land which is under the provisions of this Act, from the land maybe deposited 
which is not under the provisions thereof, and a duplicate or an attested copy of such ?"* ?°* '^^S^' , 
instrument may be deposited with the Eegistrar General for safe custody and reference, 

but shall not be registered. 

67. Upon the transfer of any land, estate, or interest, under the provisions of this Act, How survivor- 
to two or more persons as joint proprietors to be held by them as trustees, it shall be law- ship among 
ful for the transferror to insert in the memorandum of transfer or other instrument the barr^^exoept on 
words " no survivorship," and the Begistrar General shall in such case include such Judge's order, 
words in the memorial of such instrument, to be entered by him io the register book as 
hereinbefore directed, and shall also enter the said words upon any certificate of title 

"issued to such joint proprietors pursuant to such memorandum of transfer. And any two 
or more persons registered as joint proprietors of any land, estate, or interest under the 
provisions of this Act, held by them as trustees, may by writing under their hand autho- 
rize the Registrar General to enter the words " no survivorship" upon the grant, certificate 

' of title, or other instrument evidencing their title to such estate or interest, and also upon 
the dupKcate of such instrument in the register book, or filed in his office, and after such 
entry has been made and signed by the Eegistrar General in either such case as aforesaid, 
it shall not be lawful for any less mnnber of joint proprietors than the number then 
registered, to transfer or otherwise deal ■with, the said land, estate, or interest without 
obtaining the sanction of the Supreme Court or a Judge thereof. 

68. Before making' any such order as aforesaid, the Court or Judge shall if it seem Notice to be pub- 
requisite cause notice of intention so to do to be advertised once in the Gazette, and three lished before 
tunes in at least one newspaper published in Sydney, and shall appoiat a period of time ''™^'^- 
within which it shall be lawful for any person interested to show cause why such order 

should not be issued, and thereupon it shall be lawful for the said Court or Judge in such 
order to give directions for the transfer of such land, estate, or interest, to any new pro- 
prietor or proprietors solely or jointly, vrith or in the place of any existing proprietor, or 
to make such order in the premises as the Court thinks ' just, for the protection of the 
persons beneficially interested in such land, estate, or interest, or in the proceeds thereof, 
and upon such order being deposited with the Registrar General he shall make such 
entries and perform such acts as in accordance with the provisions of this Act may be 
necessary for the purpose of giving effect to such order. 

69. The registered proprietor of any land, estate, or interest under the provisions of this Powers of 
Act, may authorize and appoint any person to act for him or on his behalf in respect to attorney, 
the transfer or other dealing with such land, estate, or interest in accordance with the 
provisions of this Act, by executing a power in any form heretofore in use for the like 
purpose, or in form I of the Schedule hereto, and such power of attorney or a duplicate 

or certified copy thereof shall be filed in the office of the Eegistrar General, who shall 
enter in the register book a memorandum of the particulars therein contained and the 
date and hour vvhen it was so filed. 

70. The Registrar General, upon the application of any registered proprietor of land Registration 
under the provisions of this Act, shall grant to such proprietor a registration abstract in abstract for 
the form K of the Schedule hereto enabling him to transfer or otherwise deal with his f^ffistering deal- 
estate or interest in such land at any place without the hmits of the Colony, and shall at luSits of the 
the same time enter in the.register book a memorandum recording the issue of such regis- Province, 
tration abstract, and shaft indorse on the grant, certificate of title, or other instrument 
evidencing the title of such apphcant proprietor, a like memorandimi, and from and after 

the issuing of any such registration abstract, no transfer or other deahng in any way , 
affecting the estate or interest in respect of which such registration abstract is issued, shall 
be entered in the register book, until such abstract shall have been surrendered to the 
Registrar General to be cancelled, or the -loss or -destruction of such abstract proved to 
his satisfaction. 
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71. Whenever any transfer or other dealing is intended to he transacted under any 
such registration abstract, a memorandtun of transfer or such other instrument as the 
case may require shall he prepared in duplicate, in form hereinbefore appointed, and shall 
he produced to some one of the persons hereinafter appointed as persons before whom 
the execution of instruments without the limits of the Colony may be proyed, and upon 
memorial of suth instrument being entered upon the registration abstract, and authenti- 
cated by the signature of such authorized person as aforesaid in manner hereinbefore 
directed for the entry of memorials in the register book, such instrument shall be held 
to be registered, and such transfer or other dealing shall be as vaUd and binding to all 
intents as if the same had been entered in the register hoot by the Eegistrar General 
and whenever a memorial of any instrument which has not been indorsed upon the 
instrument evidencing title to the estate or interest intended to be dealt with has been 
entered upon the registration abstract, such authorized person as aforesaid shall record 
the lite memorial on the duplicate grant, certificate of title, lease, or other instrument 
evidencing title as aforesaid, and the certificate of registration indorsed on the instrument 
of which the memorial has been so entered and signed by such authorized person and 
sealed with his seal, shall be received in all Courts of Law or Equity as conclusive 
evidence that such instrument has been duly registered. 

72. Upon the delivery of any registration abstract to the Registrar General, he shall 
record in the register boot, in such manner as to preserve their priority, the particulars 
of every transfer or other dealing recorded thereon, and shall file in his office the dupli- 
cates of every memorandum of transfer or other instrument executed thereunder, which 
may for that purpose be delivered to him, and shall cancel such abstract and note the fact 
of such cancellation in the register boot, and if a freehold estate in such land or in any 
part thereof be transferred, the grant or certificate of title shall be delivered up to the 
Begistrar General who shall thereupon proceed as is herebefore directed for the case of 
the transfer of an estate of freehold. 

73. Upon proof at any time to the satisfaction of the Registrar General, that any 
registration abstract is lost, or so obhterated as to be useless, and that the powers thereby 
given have never been exercised, or if they have been exercised, then upon proof of the 
several matters and things that have been done thereunder, it shall be lawful for the 
Registrar General, as circumstances may require, either tojssue a new registration abstract 
as the case may be, or to mate such entries in the register boot, or do such acts as might 
have been made or done if no such loss or obliteration had taken place. 

74. The registered proprietor of any land in respect of which a power of attorney has 
been executed, may for the purpose of revoking such power, execute an instrument in the 
form L of the "Schedule hereto, or in any form heretofore in use for the like purpose, and 
the Registrar General shall, except in any case vrhere a registration abstract is outstanding, 
enter the particulars thereof in the register boot, and record thereon the date and hour 
in which such entry was made, and shall file the same in his office, and after the date of 
such entry the Registrar General shall not give effect to any memorandum of transfer or 
other infltroment executed pursuant to such power of attorney. 



Transmission by 
bankruptcy or 
insolvency. 



Upon entry of 
appointment 
assignees to be 
deemed ^ 
, proprietors. 

But subject to 
equities. 

Mortgagee of the 
leasehold 
interest of an 
insolvent may be 
entered as 
transferree of 



PaUt V. — l^ansmissions. 

75. Upon the bankruptcy or insolvency of the registered proprietor of any land, estate, or 
interest under the provisions of this Act, the assignees of such bankrupt or insolvent 
shall be entitled to be registered as proprietors in respect of the same, and the Begistrar 
General upon the receipt of an olBce copy of the appointment of such assignees, accom- 
panied by an apphcation in writing under their hand to be so registered in respect toany 
land estate or interest of such bankrupt or insolvent therein specified and described, shall 
enter in the register book upon the f ofium constituted by the gi-ant or certificate of title of 
such land; a memorandum notifying the appointment of such assignees, and upon such 
entry being made such assignees shall be deemed and taten to be registered proprietors 
of the estate or interest of such bankrupt or insolvent, in such land, and shall hold the 
same subject to the equities upon and subject to 'which the bankrupt or insolvent held 
the same, but for the purpose of any dealings with such land, estate, or interest, under the 
provisions of this Act, such assignees shall be deemed to be absolute proprietors thereof. 

76. Upon the bankruptcy or insolvency of the registered proprietor of any lease subject 
to mortgage under the provisions pf this Atst, the Registrar General, upon the application 
in writing of the mortgagee, accompanied by a statement in writing signed by the assignees 
of such bankrupt or iilsolvent certifying their refusal to accept such lease, shall enter in - 
the register hook the particulars of such refusal, and such entr/ shall operate as a fore- 
closure, and the interest of the insolvent in such lease shall thereupon vest in such mort- 
gagee, and if such mortgagee shall neglect or decline to mate such application as aforesaid, 
the Registrar General, upon application by the lessor and proof of such neglect or refusal 
and of the matters aforesaid, shall enter in the register boot notice of such neglect or 
refusal of such assignee to accept such lease, and such entry shall operate as a surrender 
of such lease. ' ~ 
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77. The Registrar General, upon the production of the register or other suiBcient proof Marriage of 

of the marriage of a female registered proprietor of any land, estate, or interest under the '0™?^%^™''"'^' 
proTisions of this Act, accompanied by an application in writing signed by such female certified to the 
proprietor to that effect, shall enter on the register book and also upon the certificate of Eegi8trar 
title or other instrument evidencing the title of such female proprietor when produced to <='™^'*'- 
him for that purpose, the name and description of her husband, the date of the marriage Particulars to be 
and where solemnized, the day and hour of the production to him of the register or other entered in reg- 
sufficient eiidence of such marriage, and the husband of such female proprietor shall !,^«,e''-nstru? 
unless such land be held for her separate use be entitled to be registered as co-proprietor ment evidencing 
of such land in right of his wife, and the Kegistrar G-eneral upon ^pphcation to that title, 
effect, and surrender of the existing certificate of title, shall comply with such apphcation. 

78. Whenever any mortgage, encumbrance, or lease affecting land under the provisions Transmission of 
of this Act shall be transmitted in consequence of the will or intestacy of the registered mortgage or 
proprietor thereof, probate or an office copy of the will of the deceased proprietor or '^^^""."Ij*"* 
letters of administration or the order of the Supreme Court authorizing the Curator of ° P™?"® "■• 
Intestate Estates to administer the personal estate of the deceased proprietor of such 

estate or interest as the case may b,e, accompanied by an apphcation in vrriting from the 
executor, administrator, or curator claiming to be registered as proprietor in respect of yf^ ^^ probate 
such estate or interest, shall be produced to the Begistrar G-eneral who shall thereupon or letters ol 
enter in the register book and on the lease or other instrument evidencing title to the administration 
estate or interest transmitted, the date of the will and of the probate or of the letters of coSt to be 
administration or order of the Supreme Court as aforesaid, the date and hour of the pro- produced, 
duction of the same to him, the date of the death of such proprietor when the same can 
be ascertained, with such other particulars as he may deem necessary, and upon such entry 
being made the executors or administrators or the Curator of Intestate Estates as the case 
may be, shall be deemed to be registered proprietors or proprietor of such mortgage, 
encumbrance, or lease, and the Registrar General shall note the fact of such registration 
by memorandum under his hand on the letters of administration, probate, or other instru- 
ment as aforesaid. 

79. The heir-at-law, devisee, tenant by the courtesy, or other person claiming any estate Heir-at-law or 
of iEreehold in the land of a deceased proprietor, may make apphcation in writing to the devisee may 
Registrar G^eneral to be registered as proprietor of such estate, and shall deposit with him ^^^ Genrnd to 
the certificate of the death, the will or an office copy or probate of the will of the deceased be registered as 
proprietor, or any settlement imder which such applicant claims, or in the case of intestacy proprietor of the 
such evidence of heirship as he may be enabled to produce, and such apphcation shall 

state the nature of every estate or interest held by other persons at law or in equity in 
such land within the appUcant's knowledge, and that he verily beheves himself to be 
entitled to the estate in such land in respect to which he appHes to be registered, and the 
statements made in such application shall be verified by the oath or statutory declaration 
of such appUcant : Provided always that the heir-at-la-w, devisee, or other person making 
such application shall surrender the existiug grant or certificate of title of the laud in 
respect to which he claims t»be registered as proprietor, prior to his being entered in the 
register book as hereinafter mentioned. 

80. The Registrar General shall refer such application to the Examiners for examina- Application to 
tiou and report, and thereafter shall submit the same for the consideration of the Commis- be referred to 
sioners, who may either reject such apphcation altogether, or direct the Registrar General theCommis- 
to cause notice thereof to be pubUshed once in the Gazette, and three times in at least one sioners. 
daily newspaper pubhshed in Sydney, and to give such further pubUcity to such apphca- 
tion as they may direct, whether by advertisement, or the serving or posting of notices, and Notice thereof 
shall limit and appoint a time not less than one month from the date of the advertise- published after, 
ment in such Chazette, upon or after which the Registrar General may, unless he shall in 

the interval have received a caveat forbidding bim so to do, register such apphoant as Applicant may 
proprietor of such land by entering in the register book the particulars of the ^^ registered. 
transmission through which such appUcant claims, and by issuing to such appheant a 
certificate of title for the land so transmitted and the Commissioners may direct any 
caveat to be entered by the Registrar General for the protection of the interests of such 
other persons (if any) as may be kiterested in" such land : Provided always that the But to hold 
person registered consequent on such direction of the Commissioners, or any executor or !"''t°' '" ™y 
administrator, or the Curator of Intestate Estates when registered in respect of any 
mortgage, encumbrance, or lease, shah hold such land, estate, or'interest, in trust for the 
persons and purposes to which it is apphcable by law, but" for the purposes of any deaHng 
with such land estate or interest under the provisions of this Act, he shall be deemed to 
be absolute proprietor thereof. 

Paet Y1.— General Provision), 
81. Any settlor of land under the provisions of this Act transferring such land to l?e Caveat may be 
held by the transferree as trustee, or any beneficiary or other persons claiming estate or '"^g^d. 
interest in such land under any unregistered instrument, or by devolution in law or 
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ofcherwiae, may by caveat in the form M of Schedule hereto forbid the registration of 
any instrument affecting such land, estate, or interest, either absolutely or until after 
notice of the intended dealing given to the caveator, as may be required and enjoined in 
such caveat, and erery such caveat shaU state the name and address of the person by 
whom or on whose behalf the same is lodged, and shall contain a sufficient description 
to identify the land and the estate or interest therein claimed by the caveator or by the 
person on whose behalf the caveat is lodged, and except in case of caveats lodged by 
order of the Supreme Court or by the Kegistrar Q-eneral as hereinbefore provided, shall 
be signed by the caveator or by Ms solicitor, known agent, or attorney, and every notice 
relating to such caveat or to any proceedings in respect thereof, if served at the address 
mentioned in such caveat or at the office of the soHoitor, known agent, or attorney who 
And may be may have signed the same, shall be deemed to be duly served, and every such caveat may 
withdrawn. be withdrawn by the caveator. ' 

Notice of caveat. 82. Upon the receipt of such caveat the B|egistrar Q-eneral shall notify the same to 
the person against whose appheation to bring had under the provisions of this Act or 
to be registered as proprietor or as the case may be, to the registered proprietor against 
whose title to deal with land under the provisions of this Act such caveat has been 
lodged, and such applicant proprietor or registered proprietor may if he think fit summon 
Caveator to show the caveator or the person on whose behalf such caveat has been lodged to attend before 
'=*"8«- the Supreme Court or a Judge thereof, to show cause why such caveat should not be 

removed, and it shall be lawful for such Court or Judge upon proof that such, person has 
been summoned to make such order in the premises, either ea> parte or otherwise, as to 
When caveat to such Court or Judge may seem fit. And except in the case of a caveat lodged by a 
''^P^®- settlor, or by or on behalf of a beneficiary claiming under any will or settlement, or by 

the Registrar General for the protection of incapable persons, or for the prevention of 
fraud as hereinbefore prescribed, every such caveat lodged against a registered proprietor 
shall, unless an order to the contrary be made by the Supreme Court or a Judge thereof, 
be deemed to have lapsed upon the expiration of fourteen days after notice given to the 
caveator that such registered proprietor has applied for "the registration of any transfer 
or other dealing with such land estate or interest. C) 
, No registry 83. So long as any caveat shall remain m force prohibiting the transfer or other 

wWle'ravratIn ^^^i^™? "^^^ 1*°^' *« Registrar Q-eneral shall not enter in the register book any 
force. memorandum of transferor other instrument purporting to transfer or otherwise deal 

with or affect the land estate or interest in respect to which such caveat may be lodged. 
Compensation 84. Any person lodging any caveat -with the Registrar General without reasonable cause, 

for '"^SHS shall be Inible to make to any person who may have sustained damage thereby, such corn- 

reasonable pensation as may be just, and such compensation shall be recoverable in an action at law 

cause. by the person who has sustained damage from the person vfho lodged the caveat. 

Proprietor may 85. The registered proprietor of any Jand or of any estate or interest in land under 
vest estate the provisions of this Act, whether of the nature of real or personal property, may by 

and 'othe '""'tti' ^"^ "^ ^^^ forms of instruments of transfer provided by this Act, modified as may be 
out limiting any necessary, transfer such land, estate, or interest, or any part tiiereof , to his -wife, or if such 
use or executing registered proprietor be a married woman it shall be lawful for her to make such transfer 
any assignment, to her husband, or it shaU be lawful for such registered proprietor to make such transfer 
to himself jointly -with any other person or persons, or to create or execute any powers 
of appointment, or to limit any estates whether by remsvinder or otherwise without 
limiting any use or executing any re-assignment, but upon the registration of such transfer 
the said land, estate, or interest shall vest in such registered proprietor, jointly with any 
other person or persona, or in the person taking under such limitation or in whose favovu- 
any power may have been executed or otherwise, according to the intent and meaning 
appearing in such instrument and thereby expressed. 

C) M. claiming to be entitled to certainjand, but not being in actual occupation thereof, 
applied to bring it under the provisions of the Real Property.Act, 26 Vic. No. 9. B. 
thereupon lodged a caveat under the 21st section of the Act, in respect of a certain 
portion of the land, which he alleged had been in his own quiet and peaceable' posses- 
sion for the last 25 years, and also commenced an action in the Supreme Court as 
directed by section 24, but took no further proceedings therein up to the time of this- 
application — a period of ten months ; nor was the summons ever served on M. The 
Court, iinder section 82, (Hargrave, J., dissentiente) made absolute a rule for the removal 
of the caveat, unless the caveator proceeded with his action within a reasonable time. 
Seld (Hargrave, J., dissentiente) that the 82nd section appHes to all caveats under 
the Act J and that the words " such caveat " at the commencement of the section is to 
be read as if " apy caveat." Seld (per Hargrave, J.),, that the proper course for M. to 
pursue, was to bring ejectment against B., or apply de novo for a -certificate of title to 
the land, leaving out the portion in B.'s possession. Semhle {per Fauoett, J.), as the 
summons if issued and not served within six months would be no longer in force 
(C. L. P. Act, s. 10), the caveat would lapse as if no action had been qommenced. Bx 
parte M'Intosh, in re Bdrnes, 10, S. 0. B., 146. 
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86. Two or more persons -who may be registered as joint proprietors of an estate or Registered joint 
interest in land under the proyisions of this Act shall be deemed to be entitled to the proprietors to be 
same as joint tenants, and shall each receive a separate and distinct certificate of such ^°'°' tenants. 
joint estate marked respectively with the name of the owner to whom the same shall be Tenants in com- 
deliveredi and in all cases where two or more persons are entitled as tenants in common disSnot""^'™ 
to undivided shares of or in any land, such persons shall also receive Beparate.and distinct certificates, 
certificates of title or other instrument evidencing title to such undivided shares. 

87. When any person is registered as joint proprietor with his wife, of an estate in Registration of 
fee simple in right of his wife, if such person die in the lifetime of his vrif e and before survivor of joint 
any transfer of such estate, or if such vrife die in the lifetime of her husband and the Pt"?"^""™- 
said husband is- entitled as tenant by the courtesy, or upon the death of any person 

registered together with any other person aS joint proprietor of the same estate or 
interest in any land, or when the life estate in respect to which any certificate of title 
has been issued has determined, and the estate next registered in remainder or reversion 
has become vested in possession, or the person to whom such certificate of title has been 
issued has become entitled to the said land for an estate in fee simple in possession, the 
Kegistrar General may, upon the application of the person entitled and proof to his 
satisfaction of any such occurrence as aforesaid, register such person as proprietor of such 
estate or interest in manner hereinbefore prescribed for the registration of a hke estate 
or interest upon a transfer or transmission. 

88. Whenever a certificate of title has been issued in respect of a life estate in any Remainderman 
land, any person entitled in reversion or remainder to such land, may apply to be or reversioner . 
registered as so^entitled, and the Registrar General shall cause the title of such applicant '^^^^^'^ 

to be investigated by the Bxaminers, and thereafter submit the same for consideration by 
the Commissioners, who may either reject such application altogether, or direct that the 
applicant be registered forthwith, or be so registered unless caveat be lodged after such 
notice or advertisement, and within such period as they may appoinC, and the Registrar 
General shall obey such direction or any order of the Supreme Court in the prelnises. 

89. Every covenant and power to be implied in any instrument by virtue of this Act, implied coven- 
may be negatived or modified by express declaration in the instrument or indorsed ants may be 
thereon, and in any declaration in an action for a supposed breach of any such covenant, modified or 
the covenant alleged to be broken noay be set forth, and it shall be lawful to allege that °^ '^ 

the party against whom such action is brought did so covenant precisely in the same 
manner as if such covenant had been expressed in words in such memorandum of trans- 
fer or other instrument, any law or practice to the contrary nOtjwithstanding, and every 
such impHed covenant shall hare the same force and efEect and be enforced in the same 
manner as if it had been set out at length in such instrument, and where any memoran- 
dum of transfer or other instrument in accordance with the provisions of this Act is 
executed by more parties than one, such covenants as are by this Act deblared to be im- 
plied in instruments of the like nature shall be construed to be several, and not to bind 
the parties jointly. 

90. The Registrar General may, subject to the approval of the Governor with the Forms of instru- 
advice aforesaid, from time to time make such alterations in the several forms of instru- ments may be 
ments prescribed in the Schedule hereto as he may deem requisite, and shall cause every " ' 

such form to be stamped with his seal and to be suppHed at the General Registry Office 
free of charge or at such moderate prices as he may from time to time fix, or may license 
any person to print and sell the same. 

91. The Registrar General, with the consent of the Commissioners in case they shall Duplicates of 
see reasonable cause for so doing, may dispense mth the production of any grant, certifi- S?"^ he^ "s d 
cate of title, lease, or other instrument, for the purpose of entering the memorial by this with after notice 
Act required to be entered upon the transfer or other dealing with laud under the pro- in certain cases. 
visions of this Act, and upon the registration of such transfer or other deaUng the Regis- 
trar General shall notify in the memorial in the register book that no entry of such 

memorial has been made on the duplicate grant, or other instrument, and such transfer 
or other dealing shall thereupon be as vsHd and effectual as if such memorial had been 
so entered, and the Registrar General may, with the like consent, dispense with the pro- 
duction of the grant or certificate of title hereinbefore required to be surrendered, prior 
to the registration of a devisee or heir-at-law upon, the transmission of an estafe of free- 
hold : Provided always that before registering such transfer, transmission, or other dealing 
the Registrar General shall in such case require the transferror or other party dealing or 
deriving, to make an affidavit that such grant or instrument has not been deposited as 
security for any loan, and shall' give at least fourteen days' notice, of his intention to 
register such dealing, in the Gazette and in at least one daily newspaper published in Sydney. 

92. No writ of fieri facias ox other writ of execution issued prior to the date on which Sale by Sheriff 
this Act shall come into operation, or thereafter, shall bind, charge, or affect any land, gu^,^g CoiSt 
estate, or interest under the provisions of this Act ; but whenever any land or any , 
estate or interest under the provisions of this Act shall be seised or sold by the 

Sheriff or the Registrar or Bailiff of any District Court under any writ, or shall be sold 
under any direction, decree, or order of the Supreme Court or District Court, or whenever 
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any order of such Court shall be made authorizing the Curator of Intestate Estates to 
take the charge of the real estate of a deceased proprietor, the Eegistrar General on 
being served with an office copy of the writ, direction, decree, or order as the ease may be 
shall enter in the register .book and also upon the instrument evidencing title to the said 
estateor interest, if producedforthatpurpose, the date of thesaidwrit, direction, decree or 
order, and the date and hour of the production thereof, and after such entry as aforesaid 
the sheriff or person authorized by the Supreme Court, or the Eegistrar orBailiJEof any 
District Court shall do such acts and execute such instruments as under the provisions 
of this Act may be necessary to transfer or otherwise to deal with the said estate or interest ; 
Provided always that unless and untE such entry has been made as aforesaid, no such 
writ shall bind or affect any land under the provisions of this Act, or any estate or 
• interest therein, nor shall any sale or transfer by the Sheriff, Eegistrar; or Bailiff be valid 

as against a purchaser or mortgagee, notwithstanding such writ may have been actnally 
in the hands of the Sheriff, Eegistrar, or Bailiff at the time of any purchase or mortgage 
or notwithstanding such purchaser or mortgagee may have had actual or constraotive 
notice of the issue of such writ, and upon production to the Eegistrar GreAeral of sufficient 
evidence of the satisfaction of any writ so entered as aforesaid, he shall enter in tlie 
register book a memorandum to that effect, and such writ shall be deemed to be 
satisfied accordingly, and every such vrat shall be deemed to have lapsed imleBs the same 
shall he executed and put in force within three months from the day on which it iras 
entered in the register book as aforesaid. " 

Seal ol CoiTora- 93, ^ Corporation for the purpose of transferring or otherwise dealing with land 
(or signature. under the provisions of this Act, in lieu of signing the proper instrument for such pur- 
pose prescribed, may affix thereto the common seal of such Corporation, with a certificate 
that such seal was affixed by the proper officer verified by his signature. 
Instruments how 94. Instruments executed pursuant to the provisions of this Act, if attested by one 
beJor^whom witness, shall be held to be duly attested, and the execution thereof may be proved if the 
proved. parties executing the same be resident within the Colony then before the Eegistrar General 

or before a Notary Public, Justice of the Peace, or a Commissioner for taking Afiidarito, if 
the said parties be resident in the United Kingdom then before the Mayor or other chief 
officer- of any Corporation or before a Notary Pubho, if the said parties be resident in 
any British Possession then before the Eegistrar GJeneral or Eecorder |of Titles of such 
Possession, or before any Judge or Notary Public, or before the Governor, Government 
Eesident, or Chief Secretary thereof, and if the said parties be resident at any foreign 
place then before the British Consular Officer resident at such place. 
Mode of proving gg rp^g execution of any such instrument may be proved before any such person as 
ms ruments. aforesaid by the oath or statutory declaration of the parties executing the same, or of a 
witness attesting the signing thereof, and if such witness shcdl answer in the affirmative 
each of the questions following that is to say — 

Axe you the witness who attested the signing of this iostmment and is the name or 
mark purporting to be your name or mark as such attesting witness your own 
handwriting ? 
Do [or did] you personally know the person signing this instrument and 

whose signature you attested ? 
Is the name purporting to be his signature his own handvrtiting — is he [or mas he 
when Tie so executea] of sound mind-^and did he freely and voluntarily sign the 
same ? 
Then the Eegistrar General Justice or" other person before whoni such witness shall 
prove such signature as aforesaid' shall indorse upon such instrument a certificate in 
form N of the Schedue hereto, and if the person executing such instrument be personally 
known to the Eegistrar General, Justice, or other person as aforesaid, and ahve and in the 
Colony, he may attend and appear before such Eegistrar General, Justice, or other person 
and acknowledge that he did freely and voluntarily sign such instrument, and upon such 
acknowledgment the Eegistrar General, Justice, or other person shall indorse on such 
instrument a certificate in form O of the Schedule heretp; provided, that such questions 
as aforesaid may be varied as circumstances may require in case any person shall sign 
such instrument by his mark. 
How acknow- 96. The Eegistrar General shall not. register any instrument signed by any marned - 

ledgmait of woman purporting to transfer or otherwise =k) deal with any land under the provisions 
to^taken"^" o* this Act in respect to which she may be registered as proprietor either solely or 
jointly with her husband, in her right, until such married woman shall have been exam- 
ined apart from her husband by the Eegistrar General or other person legally author- 
ized to take the acknowledgments of married women, and shall have assented to. such 
proposed dealing, after full explanation of her rights in the land and of the effect of the 
proposed deahng, and the Eegistrar General or other persons taking such acknowledg- 
ment, shall indorse on the instrument of transfer or other dealing a certificate of such 
acknowledgment and examination and the date and hour thereof. 
XTpon surrender gi^_ Upon the application of any registered proprietor of land held under separate 
or oerafllit8B°"' grantaor certificates of title, or under one grant or certificate, and the delivering up of 
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such grant or grants, certificate Or certificates- of title, it shall he lawful for the Registrar proprietor may 
aeneral to issue to such proprietor a single certificate of title for the whole of such "^^^.^jl'^Slo 
land, or several certificates each containing portion of such land, in accordance with such ^^ versd. 
application and as far as the same may he done consistently with any regulations at the 
time in force respecting the parcels of land that may he included in one certificate of 
title, and upon issuing any such certificate of title, the Registrar General shall cancel the 
grant or previous certificate of title of such land so dehverednp, and shall endorse there- 
upon a memorandum setting forth the occasion of such cancellation and referring to the 
certificate of title so issued. 

98. In the event of the grant or certificate of title of land under the provisions of this Provision in case 
Act heing lost, mislaid, or destroyed, the proprietor of such land together with other per- "' '™* grant, 
sons if any having knowledge of the circumstances may make a declaration before the 

Registrar General, or hefore any of the persons hereinbefore appointed as persons before 
whom the execution of instruments may be proved, stating the facts of the case, the 
names and descriptions of the registered owners, and the particulars of all mortgages, 
encumbrances, or other matters affecting such land and the title thereto, to the best of 
declarant's knowledge and belief, and the Registrar General if satisfied as to the truth of 
such declaration and the bond fides of the transaction may with the consent of the Commis- 
sioners issue to such applicant a provisional certificate of title of such land which pro- 
visional certificate shall contain an exact copy of the original grant or certificate of title 
bound up in the register book and of ' every memorandum and indorsement thereon and 
shall also contain a statement of the circumstances under which such provisional cer- 
tificate is issued, and the Registrar General shall at the same time enter in the register 
hook notice of the issuing of such provisional certificate and the date thereof, and the 
circumstances under which it was issued, and such provisional certificate shall be avail- 
able for aU purposes and uses for which the grant or certificate of title so lost or mislaid 
would have been available, and as valid to all intents as such lost grant or certificate : 
Provided always that the Registrar General before issuing such provisional certificate 
shall give at least fourteen days' notice of his intention so to do in the Gazette, and in at 
least one daily newspaper published in Sydney. 

99. Upon the production of the receipt of the Colonial Treasurer in full for the pur- Dealings may be 
chase money of any lands alienated in fee from the Crown, together with a memorandum t^^he%°su|'o("^ 
of transfer, mortgage, or lease duly executed by the purchaser from the Crown of such graait from the 
land, the Registrar General shall endorse upon such receipt such memorial as he is here- Crown, 
inbefore required to enter in the register book upon the registration of any dealing of a 

like nature vrith land in respect to which a grant or certificate of title has been registered, 
and shaU sign such indorsement and stamp the same vrith his seal, and such instrument 
shall thereupon be held to be duly registered' in accordance with the prorisions of this 
Act, and the Registrar General shall file such receipt and such instrument in his office, 
and upon the registration bf the grant of such land the Registrar General shaU enter 
thereon a memorial of such dealing, and shall indorse such instrument vrith the certificate 
of registration as hereinbefore prescribed for the registration of instruments generally. 

100. Any proprietor suhdiriding any land under the prorisions of this Act for the Map of sub- 
piirpose of selling the same in allotments as a township, shall deposit with the Registrar divided land. 
General a map of sucl^ township, provided that such map shall exhibit distinctly deline- 
ated all roads, streets, passages, thoroughfares, squares, or reserves appropriated or set 

apart for public use, and also aU allotments into which the said land may be dirided 

marked vrith distinct numbers or symbols, and every such map shall be certified as accurate 

by declaration of a licensed surveyor before the Registrar General or a Justice of the Peace : 

Prorided that no person shall be permitted to practise as a surveyor under the provisions Surveyors to be 

of this Act unless specially licensed for that purpose by the Surveyor General. licensed. 

101. The Registrar General may require the proprietor applying to have any land Eegistrar Gene- 
brought under the prorisions of this Act, or desiring to transfer or otherwise to deal '^ may require 
with the same or any portion thereof, to deposit at the Registry Office a map or plan of d^sitei 
such land, certified by a licensed surveyor in manner aforesaid, and if the said land or the 

portion thereof proposed to be transferred or dealt with shall be of less area than one 
statute acre, then such map or plan shall be on a scale of not less than one inch to two 
chains, and if such land or the portion thereof about to be transferred or dealt vrith shall 
be of greater area than one statute acre but not exceeding five statute acres, then such 
map shall be upon a scale not less than one inch to five chains, and if such land or the 
portion thereof as aforesaid shall be of greater area than five statute acres but not 
exceding eighty statute acres, then such map or plan shall be upon a scale of not less than 
one indi to ten chains, and if such land or the portion thereof as aforesaid shall be of 
greater area than eighty statute acres then such map or plan shall be upon a scale of one 
inch to twenty chains, and if such proprietor shall neglect or refuse to comply with such 
requirement it shall not be incumbent on the Registrar General to proceed with the 
bringing of such land under the provisions of this Act or with the registration of 
such transfer or lease : Prorided always that subsequent- subdivisions of the same land 
may be delineated on the map or plan of the same so deposited if such map be upon a 
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sufficient scale in accordance -with the proTisions herein contained, and the correctness of 
the delineation of each such subdivision shall be acknowledged in mariner prescribed for 
the case of the deposit of an original map. 

102. The Registrar Q-eneral upon payment of the fee specified in the Schedule P 
hereto shall furnish to any person applying for the same a certified copy of any registered 
instrument affecting land under the provisions of this Act, and every such certified copy 
signed by him and sealed -with his seal shall be received in evidence in any Court of 
Justice, or before any person having by law or by consent of parties authority to receive 
evidence, as primA facie proof of aU the matters contained or recited in or indorsed on 
the original instrument. 

103. Any person may upon payment of a fee specified in Schedule V hereto have 
access to the register book for the purpose of inspection during the hours and upon the 
days appointed for search. 

104. The Registrar Q-eneral shall not receive any application for bringing land under 
the provisions of this Act, or any instrument purporting to deal vrith or affect any land 
under the provisions of this Act, unless there shall be endorsed thereon a certificate that 
the same is correct for the purposes of this Act, signed by the applicant or party claiming 
under or in respect of such instrument or by his solicitor, and any person who shall falsely 
or, negligently certify to the correctness of any such application or other instrument shall 

. incur therefor a penalty not exceeding fifty pounds : Provided always that such penalty 
shall not prevent the person who may have sustained any damage or loss in consequence 
of error or mistake in any such certified instrument or any duplicate thereof from 
recovering damages against the person who shall have certified the same. 

105. It shall be lawful for the Registrar Greneral to recover such fees as shall be 
appoiiited by the (Jovel^or with the advice aforesaid, not in any case exceeding the several 
fees specified in the Schedule hereto marked P. 

106. The Registrar General shall keep a correct account of all such sums of money as 
shall be received by him in accordance with the provisions of this Act, and shall pay the 
same to the Colonial Treasurer at such times, and shall render accounts of the same to 
such persons, and in such manner, as may be directed in any regulations that may for that 
purpose be prescribed by the &ovemor with the advice aforesaid ; and the Eegistrar 
Gteneral shall address to the said Treasurer requisitions to pay moneys received by him 
or by the said Treasurer in trust or otherwise on account of absent mortgagees or other 
persons entitled in accordance with the provisions of this Act, which requisitions when 
proved and audited in manner directed by any such regulations framed as aforesaid at 
the time being in force in the said Colony, and accompanied by warrant for payment of 
the same under the hand of the Q-ovemor, countersigned by the Chief Secretary thereof, 
the said Treasurer shall be bound to obey, and all fines and fees received under the 
provisions of this Act except fees payable to the Commissioners for the bringing of land 
under the operation of this Act shall be carried by the said Treasurer to account of the 
Consolidation Revenue Fund. 

Paet VII. — UigMs Remedies and JProcedMre. 

107. If upon the application of any proprietor to have land brought under the 
provisions of this Act, or to have any dealing or transmission regis^pred or recorded, or to 
have any certificate of title, registration abstract, foreclosure order, or other inBtnunent 
issued, or to have any act or duty done or performed which by this Act is prescribed to 
be done or performed by the Registrar General, the Registrar General shall refuse so to 
do, or if such proprietor shall be dissatisfied vrith the direction upon his apphcation given 
by the Commissioners as hereinbefore provided, it shall be lawful for such proprietor to 
require the Registrar General to set forth in writing under his hand the grounds of his 
refusal or the grounds, upon which such direction was given, and such proprietor may if 
he think fit at his own costs summon the Registrar General to appear before the Supreme 
Court to substantiate and uphold the grounds of his refusal or of such direction as 
aforesaid, such summons to be issued under the hand of a Judge of the said Court and 
served upon the Registrar (Sreneral six clear days at least before the day appointed for 
hearing the complaint of such proprietor, and upon such hearing the Registrar General or 
his counsel shall have the right of reply, and the said Court shall if any question of fact 
be involved direct an issue to be tried to decide such fact, and the said Com-t shall there- 
upon make such order in the premises as in their judgment the circumstances of the case 
may require, and the Registrar General shall obey such order, and all expenses attendant 
upon any such proceedings shall be borne and paid, by the applicant or other person 
preferring such complaint, unless the Judge or Court shall certify that there were no 
probable grounds for such refusal or direction as aforesaid. ('•) 

M Apphcation to bring three properties, situate respectively in Pitt-street, Sydney, 
Redfem, and Vaucluse, under the Real Property Act, dechned by the Land Titles 
Commissioners. On a motion under section 107, to compel them to entertain said 
application, it was held that every application to bring land under the provisions of the 
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108. It shall be lawful for the Eegistrar Greneral, by direction of the Commissionera, Registrar Gene- 
whenerer any Question shall arise with regard to the performance of any duties or the ^g"*^!^^^^^ 
exercise of any of the functions by this Act conferred or imposed upon him or them, to Court. 

state a ease for the opinion of the Supreme Court and thereupon it shall be lawful for 
the said Court to give its judgment thereon and such judgment shall be binding upon the 
Registrar Greneral and Commissioners respectively. 

109. 'Whenever any person interested in land under the provisions of this Act shall Eegistrar Gene- 
appear to the Supreme Court to be a trustee of §uch land within the intent and meaning,'^*" "f^^ °"* 
of any Trustee Act then in force in the Colony, and any order shall bef. made in the court vestm^™^ 
premises by the Court or a Judge tha-eof , the Registrar Greneral on being serve dwith an trust estate. 

said Act must be confined to one block or contiguous track. It was contended on 
applicant's behalf that the Eegistrar Gteneral had no power to make the Rules of June 1st, 
1863, which forbade the.reoeption of his application. And Stephen, C.J., and Milford, 
J., seemed to think that no power to make these rviles had been conferred by the 
statute ; the former, however, tliinking that as an expression of law the rules were 
correct. Ex parte Snniell and another, 3, S.C.R., p. 148. 

The Eegis^trar General having, under the Real Property Act, 26 Vic. Ifo. 9, issued a 
certficate of title, with a clause endorsed thereon, reserving, or purporting to reserve, 
" any lawful rights incident to the alignment of streets or roads abutting on the land," 
the Court (Stephen, C.J., dissentiente) directed the Registrar General to Cancel such 
certificate, and to issue a new certificate in the same terms but without such a clause. 
Ex parte Smart, 6, S.C.R., p. 188. 

A testator devised and bequeathed to trustees his real and personal estate, to hold the 
same upon trust to pay his debts ; and in case the personal estate should be insufficient, 
he authorized the trustees and their heirs to sell such part of the real estate as should 
be necessary for that purpose — also, upon trust, to let for the best rent such part of the 
real estate as should not be sold, untU the testator's son should attain the age of 21 
years. The testator directed that the rents of the real estate, or so much as should be 
necessary was to be applied towards the maintenance of his son until he should have 
attained 21 years of age, and then the trustees were to hold the land upon trust, to 
permit and suffer the son to enter upon, occupy, and enjoy the said real estate, and 
receive and take the rents and profits thereof, during the term of his natural life, to and 
for his own proper use and benefit. Testator then declared that the son should have 
power to let the real estate for any term not exceeding 21 years, and upon the son's 
death the testator then devised the said real estate as follows : — Unto the heirs of the 
body of him, my said son, lawfully to be begotten, whether male or female, share and 
share aUke, as tenants in common (if more than one), and to their several and respective 
heirs and assigns for ever. And the trustees were directed to convey, assure, transfer, 
and pay the same to them, him, or her accordingly. Held, that the legal estate was in 
the trustees untU the son attained the age of 21 years. Upon the son attaining that 
age, he took the legal estate in all the land then unsold ; and upon the death of the 
son, the legal estate passed at once by operation of law to the heirs of his body j also 
Tield, as both limitations were legal, the rule in Shelley's case apphed, and the estate 
of the son was one of inheritance. Seld also, per Sir J. Martin, O.J. (following Jesson 
V. Wright, 2 Bligh 1 ), that in a devise such as this, the words after the words " heirs 
of the body " must be rejected as being repugnant to the estate which these words 
properly and technically created. Seld also, per Hargrave, J. (following Doe, d. 
Camper v. Kicks, 7, T.R., 433), that clear words of- devise in a will cannot be cut 
down by subsequent ambiguoixs words. Ex pa/rte Willis and others, 12, S.C.E., 312. 

James Underwood, by ms will, devised his real estate in ce'rtain specified portions to 
his five sons and the son of his daughter, for their respective lives, with remainder to 
their children in equal shares and proportions as tenants in comnion in tail, with cross 
remainders between them in taU. Interests, numerous and complicated, arose in the 
estate by reason of sales or attempted sales, transfers, mortgages, insolvencies, and 
deaths, and the number of persons claiming shares in the property became so large that 
the Legislature passed an Act to authorize the sale of the whole of the devised lands for 
the benefit of all parties interested in it. By the Act, the legal estate was vested in the 
trustees, who were empowered to sell the lands, &c., and to convey the same to the 
purchasers in fee ; and it was enacted that the said lands, &c., shoidd vest absolutely 
in the persons to whom they were conveyed, their heirs and assigns, " freed and dis- 
charged from any trusts conveyed by the said will." By a second Act the Primary 
Judge was authorized to appoint two additional trustees. The trustees apphed tQ have 
portions of the lands devised by the will brought under the provisions of the Real 
Property Act. The Commissioners rejected the application, on the grounds substan- 
tially that it had been ascertained by search in the Registry Office that there were 
various incvunbrances affecting the property which had not been noticed in the 
application, and that the parties interested in such incumbrances were not parties to the 
application. Under the 107th section of the Lands Titles Act, the trustees applied to 
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office copy of such order shall enter in the register book, and on the grant or other 
iuBtrument evidencing title to the said land, the date of the said order, the ^te and hour of 
its production to him, and the name, residence, and description of the person in ■whom the 
said order shall purport to vest the said land, anpl such person shall thereupon be deemed 
to be the registered proprietor of such land, and unless and until such entry shall be 
made, the said order shall have no'efEeot or operation in transferring or otherwise vesting 
the said land. 

110. ■Whenever a person entitled to or interested in land as a trustee, would be entitled 
under the last "preceding clause to bring or defend any action of ejectment in hie own 
name for recovering the possession of land under the provisions of this Act, such person 
shall be bound to allow his name to be used as a plaintifE or defendant in such action of 
ejectment, by any beneficiary or person claiming an estate or interest in the said land ; 
Provided nevertheless, that the person entitled or interested aa suck trustee shall in every 
such case be entitled to be indemnified, in like manner as a trustee would before the 
passing of this Act have been entitled to be indemnified in a similar case of ,his name 
being used in any such action or proceeding by his cestuique trust. 

111. Except in the case of fraud no person contracting or dealing with, or taking or 
proposing to take a transfer from the registered proprietor of any registered estate or 
interest, shall be required, or in any manner concerned to inquire or ascertain, the circum- 
stances in or the consideration for which such registered ovraer or any previous registered 
owner of the estate or interest in question is or was registered, or to see to the appUeation of 
the purchaBe money, or of any part thereof, or shall be affected by notice direct or 
constructive of any trust or unregistered interest, any rule of law or equity to the 
contrary notwithstanding, and the knowledge that any such trust or unregistered interest 
is in existence shall not of itseU be imputed as fraud. 

112. In any suit for specific performance brought, by a registered proprietor of any 
land under the provisions of this Act against a person who may have contracted to pur- 
chase such land, not having notice of any fraud or other circumstances which according 
to the provisions of this Act would affect the right of the-vendor, the certificate of title 
of such registered proprietor shall be held in every Court of Law or Equity to be con- 
clusive evidence that such registered proprietor has a good and valid title to the land and 
for the estate or interest therein mentioned or described, and shall entitle such registered 
proprietor to a decree for the specific performance of such contract. 

113. When default has been made in the payment of the interest or principal sum 
secured by memorandum of Mortgage, for six months, a registered mortgagee or his solicitor 
attorney or agent may make appHoation in writing to the Registrar General for an order 
for foreclosure, and such apphcation shall state that such default has been made as afore- 
said, and that the laud, estate, or interest mortgaged has been offered for sale at pubhc 
auction by a licensed auctioneer after notica given to the mortgagor as in this Act provided, 
and that the amount of the highest bid at such sale was not sufficient to satisfy the money 
secured by such mortgage, together with the expenses occasioned by such sale, and that 
notice in writing of the intention of such mortgagee to make such application has been 
given to the mortgagor by leaving the same at his usual or last-known place of abode, if 
such place be vritMn three miles of the residence of such mortgagee, or by forwarding the 
same by registered letter through the Post Office, if such place J)e beyond that distance ; 
and such apphcation shall be accompanie"d by a certificate of the auctioneer by whom 
such land was put up for sale, and such other proof of the matters stated by the applicant 
as the- Registrar General may require, and the statements made in such application shall 
be verified by the oath or statutory declaration of the applicant or other person applying 
on his behalf. 

-the Court to make such order in the premises as in its judgment the circumstances 
of the case might require. Seld, that the legal estate was vested in the five trustees, 
and that they had a power of selling and conveying a title in fee simple to puichasersd 
Also held (Sir J. Martin, O.J., dissenting), that the trustees had complied with the 
provisions of the Lands Titles Act, and that the application should be sent back to the 
Registrar General to cause the investigation of the title to be proceeded with. The 
order drawn up (and settled by the Court) was as follows : — It was declared, " 1., 
That all the applicants have vested in them the legal estate of the lands devised by 
the will of James Underwood in the said apphcation mentioned, with fuU power to 
sell and convey the same absolutely to the purchasers, their heirs and assigns, freed and 
discharged from all the trusts created under the said will, and from aU derivative 
interests thereunder. 2. That the applicants have sufficiently^ complied with the 
terms of the 14th section of the Real Property Act to require the Land Titles Com- 
missioners to direct the publication of the notices required by the l7th section of the 
Act, and to proceed in due course with all the inquiries necessary to enable them to 
determine upon the said application to bring the said lands within the said Act s and 
it is ordered that the Registrar General do. ca,uBe the said application to be further 
proceeded with accordingly." Hie parte Pennington and others, 13, S.CiR., 305. 
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114. The Hegistrar G-eneral shall refer such appiioation to the CommissionerB, who may Applic^loft how 
direct the Registrar Greneral to cause notice to be published once in the Gazette and once ™*°^ effective. 
in each of three successive weeks in at least one daily newspaper published in Sydney 

offering such land for sale, and shall further limit and appoint a time not less than one 
mouth from the date of the publication in the Gazette, upon or after which the Registrar 
General may issue to such applicant an order for foreclosure unless in the interval a 
sufficient amount has been realized by the sale of such land to satisfy the principal and 
interest moneys due and all expenses occasioned by such sale and proceedings ; and every 
such order for foreclosure under the.hand of the Registrar Q-eneral and entered in the 
register book shall have the effect of vesting in the mortgagee all the estate and interest 
of the mortgagor in the land mentioned in such order free from aU right and equity of. 
redemption on the part of the mortgagor or of any person claiming through or under 
him. 

115. TSo action of ejectment or other action for the recovery of any land shall lie or be ^'■''!?*™'^£''?" j 
sustained a^nst the person registered as proprietor thereof under the provisions of this Jgalnst eject-" 
Act, except in any of the following cases that is to say — ments except in 

(1.) The case of a mortgagee as against a mortgagor in default. certain cases. 

(2.) The case of an encumbrancee as against an encumbrancer in default. 
(3.) The case of a lessor as against a'lessee in default. 

(4.) The case of a person deprived of any land by fraud as against the person regis- 
tered as proprietor of such land through fraud, or as against a person deriving 
otherwise than as a transferree bond fide for value from or through a person so 
registered thi-ough fraud. 
(5.) The case of a person deprived of or claiming any land included in any grant or. 
certificate of title of other laud by misdescription of such other land or of its 
boundaries as against the registered proprietor of such other laud not being a 
transferree thereof bond fide for value. 
(6.) The case of a registered proprietor claiming under the instrument of title prior 
in date of registration under the provisions of this Act in any case in which 
two or more grants, or two or more certificates of title, or a grant and a certificate 
of title, may be registered under provisions of this Act in respect to the same , 
land. 
And in any case other than as aforesaid, the production of the registered grant, certificate 
of title, or lease shall be held in every Court of Law or Equity to be an absolute bar and 
estoppel to any such action against the person named in such instrument as seized of or as 
registered proprietor or lessee of the land therein described, any rule of law or equity to 
the contrary notwithstanding. 

116. Whenever an action shall be brought against a registered proprietor, or person In case of 
holding a grant or certificate of title in either of the last two cases, exe^t in the next aefgjjjljjj ™],„ 
preceding section if the defendant or any person through whom he claims shall jiave has made 

■ made improvements on the land siace obtaining a certificate of title thereto, then whether improvements 
he admit or deny the plaiiitiffi's title he may plead the fact of such improvements being ^^^ ™'"? ™*y 
made and may set a value thereon, and also on the land as distinct therefrom, and give 
evidence thereof, at the trial, and if a verdict be found for the plaintiff or, his title be 
admitted, the jury shall assess the value of the alleged improvements, and shall also 
separately assess the value which the land would have possessed if the said improvements 
had not been made. And no writ of possession shall issue in such case unless the plaintiff And plaintiff 
shall first pay into Court, for the use of the defendant, the value of the improvements so (orhnproTO?*^ 
assessed, deducting only the costs (if any) to which he shall be entitled in the action, ments or be " 
And if the plaintiff shall fail to make such payment within three months after verdict, restricted to 
the judgment to which he is entitled shall thereafter be limited to' the sum separately ^™of tf,!""^ "'^ 
^issessed as the value of the land, together with costs of suit. And the defendant shall unimproved 
upon satisfaction thereof be entitled to retain the land and improvements, and in either land, 
case the Registrar General shall be entitled, under the power hereinafter conferred, of can- 
celling erroneous certificates, to require to be dehvered up any certificate of title which 
shall be held by the party whose right to the land shall have determined : Provided that Registrar 
in every case in which the defendant shall be entitled to indemnity from the assurance CS^eral to be 
fund the Registrar General shall bq made a co-defendant as trustee of such fund, and may co-defendant, 
defend the action either severally or jointly, or may leave the defence wholly to his co- 
defendant as he shall see fit. And in ng case shall the assurance fund be liable to the ^v^^^f f '"""f 
principal defendant for any greater damages than he shall actually sustain as the result for actual loss ^ 
of such action, after using all reasonable diligence in the defence thereof. sustained by 

117. Any person deprived of land, or of any estate or interest in land, in consequence defendant. 
of fraud, or through the bringing of such land under the provisions of this Act, or by the party dCTjrived 
registration of any other person as proprietor of such land, estate, or interest, or in con- of land, 
sequence of any error, omission, or misdescription in any certificate of title, or in any 
entry or memorial in the register book, may in any case in which such land has been 
included in two or more grants from the Crown, bring and prosecute an action at law 
for the recovery of damages against such person as the Governor with the advice. 
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aforesaid may appoint as nominal defendant, and in any other case against 
the person upon whose application such land was brought under the proyisionB 
of this Act, or such erroneous registration was made, or who acquired title to the estate 
or interest in question through such fraud, error, or misdescription : Provided always 
that ineyery case in which the fraud, error, or misdescription shall ooaurupon a transfer 
made for value, the person making the transfer and receiving the value shall be regarded 
as the person upon whose application the certificate of title was issued to the transferree: 
And provided further that, except in the case of fraud or of error occasioned by any 
omission, misrepresentation, or misdescription in the application of such person to briiig 
such land under the provisions of this Act, or to be registered as proprietor of such land, 
estate, or interest, or in any instrument executed by him, such person shall upon a 
transfer of such land bond fide for value cease to be liable for the payment of any 
damages which, but for such transfer, might have been recovered from him under the 
provisions hereinbefore contained ; and in such last-mentioned case, and also in case the 
person against whom such action for damages is directed to be hrought as aforesaid ■ 
shall be dead, or shall have been adjudged insolvent, or cannot be found within the 
jurisdiction, then and in any such case such damages, with costs of action, may he 
recovered out o:£ the assurance fund by action against the Registrar General as nominal 
defendant. 

118. Nothing in this Act contained shall be so interpreted as to leave subject to 
action for recovery of damages aa aforesaid, or to action of ejectment, or to deprivation 
of the estate or interest in respect to which he is registered as proprietor, any purchaser 
or mortgagee bond fide for valuable consideration, of land under the provisions of this 
«Act, on the plea that his vendor or mortgagor may have been registered as proprietor, 
or procured the registration of the transfer to such purchaaer or mortgagee through 
fraud or error, or may have derived from or through a person registered- as proprietor 
through fraud or error, and this whether such fraud or error shall consist in wrong 
description of the boundaries or of the parcels of any land or otherwise howsoeyen 

119. Any person sustaining loss or damages through any omission, mistake, or mis- 
feasance of the Registrar General, or any of his officers or clerks, in the execution of 
their respective duties under the provisions of this Act, or by the registration of any 
other person as proprietor of such land, or by any error, omission, or misdescription in 
any certificate of title, or any entry or memorial in the register-book, and who by the 
provisions of this Act is barred from bringing action of ejectment or other action for 
the recovery of such land, estate, or interest, may, in any case in which the remedy by 
action for recovery of damages as hereinbefore provided is inapplicable, bring an action 
against the Registrar General as nominal defendant for recovery of damages. 

120. In any case in which action for recovery of damages is permitted to be brought 
against the Registrar General as nominal defendant, as hereinbefore provided, notice in 
writing of such action, and of the cause thereof, shall be served upon such nominal 
defendant one month at least before the commencement of such action j and if in any • 
such action judgment be given in favour of the nominal defendant, or the plaintiff 
discontinue or become nonsuit, the plaintiff shall be liable to pay the full- costs of 
defending such action, and the same when taxed shall be levied in the name of the 
nominal defendant by the like process of execution as in other- actions on the case. 

121. If in any such action the plaintiff recover final judgment against such nominal 
defendant, then the Court or Judge before whom such action may be tried shall certify 
the fact of such judgment and the amount of damages and costs recovered ; and the 
amount of such damages and costs shall be paid -to the person recovering the same, and 
shall be charged to the account of the assurance fund ; and in case the balance to the 
credit of the assurance fund shall be inadequate to defray the amoimt specified, such 
sum as may be necessary for that purpose shall be paid out of the Consolidated Bevenue 
Fund, and the amoimt so advanced shall be repaid from the assurance fund as the same 
may thereafter accrue. j i j * 

122. No action for recovery of damages sustained through deprivation of land, w ot 
any estate or interest in land as hereinbefore described, shall lie or be sustained against 
the Registrar General or against the assurance fund, or against the person upon whose 
application such land was brought under the provisions of this Act, or against the 
person who applied to be registered as proprietor in respect to such land, or against the 
person certifying any instrument as aforesaid, ijnleBs such action shall be commenced 
within the period of six years from the date of such deprivation : Provided nevertheless 
that any person being under the disability of coverture, infancy, unsoundness of nund, 
or absence from the Colony, may bring such action vnthin six years from the date on 
which such disability shall have ceased ; and the plaintiff in any such acljion at whatever 
time it may be brought, or the plaintiff in action for the recovery of land, shall be non- 
suited in any case in which the deprivation complained of may have been occasioned 
through the bringing of land under the provisions of this Act it it shall be made w 
appear to the satisfaction of the Court befoje which such action shall be tried that such 
plaintiff or the persons through or under whom he claims title had notice by personal 
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Be^Tice, or otherwise, or was aware that application had been made to bring such land 
under the provisions of this Act, and had wilfully or coUusively omitted to lodge oayeat 
forbidding the same, or had allowed such caveat to lapse. 

123. Whenever any amount has been paid out of the assurance fund on account of Moneys paid out 
any person who may be dead, such amount may be recovered from the estate of such jun^^^^ba 
person by action against his personal representatives ia the name of the ^Registrar recovered. 
Q-enerpI ; and whenever such amount has been paid on account of a person who shall 

have been adjudged insolvent, the amount so paid shall he considered to be a debt due 
from the estate of such insolvent, and a certiScate signed by the Colonial Treasurer, 
certifying the fact of such payment out of the assurance fund, and delivered to the 
Official Assignee, shall be sufficient proof of such debt ; and whenever any amount has 
been paid out of the assurance fund on account of any person who may have absconded, 
or who cannot be found within the jurisdiction of the Supreme Court, and may have 
left any real or personal estate within the said Colony, it shall be lawful for the said 
Court or a Judge thereof upon the application of the Registrar G-eneral, and upon the 
production of a certificate, signed by the said Treasurer, certifying that the amount has 
been paid in satisfaction of a judgment against the Registrar general as nominal 
defendant, to allow the Registrar Q-eneral to sign judgment a^dnst such person forth- 
with for the amount so paid out of the assurance fund, together with the costs of the 
application, and such judgment shall be final and signed in Hke manner as a final judg- 
ment by confession or default in an adverse suit, and execution may issue immediately ;' 
and if such person shall not have left real or personal estate within the said Colony 
sufficient to satisfy the amount for which execution may have been issued as aforesaid, 
it shall be lawful for the- Registrar General to recover such amount, or the unrecovered 
balance thereof, by action against such person at any time thereafter when he may be 
found within the jurisdiction of the Supreme Court. 

124. The assurance fund shall not under any circumstances be hable for compensation Assurance fund 
for any loss, damage, or deprivation occasioned by the breach by a registered proprietor only liable in 
of any trust whether express imphed or constructive, nor in any case in which the same p^""**"" <=*ses. 
land may have been included in two or more grants from the Crown, nor shall the 
assurance fund be liable in any case in which such loss or deprivation has been occasioned 

by any land being included in the same certificate of title with other land through mis- 
description of boundaries or parcels of any land, unless in the case la^t aforesaid it shall be 
proved that the person liable for compensation and damages is dead, or has absconded, or 
has been adjudged insolvent, or the Sheriff shall certify that such person is unable to pay 
the full amount awarded in any action for recovery of such compensation and damages. 

125. The Registrar General shall not, individually, nor shall any person acting under Registrar 

his authority, be* liable to any action, suit, or proceeding for or in respect of any act or ?'??^' "IP' ^"i 
matter bond fide done, or omitted to be done, under this Act. ^o^g hon&fide. 

126. In case it shall appear to the satisfaction of the Registrar General, that any bolder of certi- 
eertifioate of title or other instrument has been issued in error, or contains any mis- flcate or other 
description of land or of boundaries, or that any entry or endorsement has been made in instrument of 
error on any grant, certificate of title, or other instrument, or that any such grant, ereor ^or wr? a 
certificate, instrument, entry, or endorsement, has been fraudulently or wrongfully fully retained to 
obtained, or that any such grant, certificate, or instrument, is fraudulently or wrongfully show cause to 
retained, he may summon the person to whom such grant, certificate, or instrument has Court against 
been so issued, or by whom it has been so obtained, or is retained, to dehver up the same correetioa" "' 
for the purpose of being cancelled or corrected as the case may require ; and in case such 

person shall refuse or neglect to comply with such summons, or cannot be found, the 
Registrar General may apply to a Judge of the Supreme Court to issue a summons for such 
person to appear before such Court or Judge and show cause why such grant, certificate, 
or other instrument should not be deUvered up to be cancelled or corrected as aforesaid j 
and if such person when served with such summons shall neglect or refuse to attend 
before such Judge or Court at the time therein appointed, it shall be lawful for such 
Judge to issue a warrant authorizing and directing the person so summoned to be 
apprehended and brought before a Judge of the Supreme Court for examination. 

127. Upon the appearance before the Court or Judge of any person summoned or Court may order 
brought up by virtue of a warrant as aforesaid, it shall be lawful for the Court or Judge 'he delivery of 
to examine such person upon oath, and in case the^ same shall seem proper, to order such to the^ESatrar 
person to deliver up such grant, certificate of title, or other instrument as aforesaid. General. 

and upon refusal or neglect by such person to dehver up the same, pursuant to such order, 
to commit such person to the common gaol of the Cdony ; and m such case, or in case 
such person shall have absconded so that summons cannot be served upon him as herein- 
before directed, the Registrar General shall, if the circumstances of. the case require it, 
issue to -the proprietor of the said land such certificate of title or other instrument as is in case of neglect 
herein provided to be issued in the case of any grant or certificate of title being lost, or refusal Regisr 
mislaid, or destroyed, and shall enter in the Register Book notice of the issuing of the trar. General may 
said certificate of title or other instrument, and the circumstances under which the same tificato or other ' 
was issued, and such other particulars as be may deem necessary. instrument 
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128. Upon the recovery of any land, estate, or interest by any proceeding at law or in 
equity from the person registered as proprietor thereof, it shall be lawful for the Court 
or Judge, in any case in which such proceeding is not hereinbefore expressly barred, to 
direct the Registrar Q-eneral to cancel any certificate of title or other instrument, or any 
entry or memorial in the Eegister Book relating to such latid, and to substitute such' 
certificate of title or entry as the circumstances of the case may require, and the Kegistrar 
General shall give effect to such order. 

129. Every sworn valuator shall within fourteen days of the date of his appointment, 
and- before performing any duties under this Act, take the foUovring oath before the 
Eegistrar General, who is hereby authorized to administer the same — 

I , dp solenmly swear that I vrill faithfully and honestly, and to the 

best of my skill and ability, make any valuation required of me under the 
provisions of the " Real Property Act." 

130. If any person fraudulently procures, assists in fraudulently procuring, or is 
privy to the fraudulent procurement of any certificate of title or other instrument or of 
any entry in the Register Book or of any erasure or alteration in any entry in the 
Register Book or in any instrument or form issued by the Eegistrar General, or fraudu- 
lently uses, assists in fraudulently using, or is privy to the fraudulent using of any form 
purporting to be issued or sanctiofled by the Registrar General, or knowingly misleads or 
deceives any person hereinbefore authorized to demand explanation or information in 
respect to any land or the title to any land which is the subject of any apphcation to 
bring the same under the provisions of this Act, or in respect to which any dealing or 
transmission is proposed to be registered or recorded, such person shall be guilty of a 
misdemeanor, and shall incur a penalty not exceeding five hundred pounds, or may at the 
discretion of the Court before whom the case may be tried be imprisoned for any period 
not exceeding three years ; and any certificate of title, entry, erasure, or alteration so pro- 
cured or made by fraud, shall be void as between all parties or privies to such fraud. 

131. No proceeding or conviction of any act hereby declared to be a misdemeanor or 
a felony shaU affect any remedy which any person aggrieved or injured by such act may 
bfi entitled to at law or in equity against the person who has committed such act or 
against his estate. 

132. If any person is guilty of the following offences or any of them (that is to say) — 
(1.) Forges or procures to be forged or assists in forging the Seal of the Registrar 

General, or the name, signature, or handwriting of any officer of the Registry 
Office, in oases where such officer is by this Act expressly or impliedly authorized 
to affix his signature. 
(2.) Stamps or procures to be stamped or assists in stamping any document with 

any forged seal purporting to be of the Registry Office. 
(3.) Forges or procures to be forged or assists in forging the name, signature, or 
handwriting of any person v^omsoever to any instrument which is by this 
Act or in pursuance of any power contained in this Act expressly or impliedly 
authorized to be signed by such person. 
(4.) Uses with an intention to defraud any person whomsoever any document upon 
which any impression or part of the impression of any seal of the Registry 
Office has been forged, knowing the same to have been forged, or any document 
the signature to which has been forged, knovring the same to have been forged ; 
Such person shall be guilty of felony, and if any person is guilty of making a false oath 
or declaration concerning any matter or procedure made or done in pursuance of this 
Act, such person shall be deemed guilty of perjury. 

133. Any person couvifcted of felony or perjury under this Act shall be liable to 
imprisonment for any term not exceeding four years, and to be kept to hard labour or 
solitary confinement for any part of the period aforesaid. 

134. In the conduct of actions under this Act the same rules of procedure and 
practice shall apply, and there shall be the same rights of appeal, as are in force or 
exist for the time being in respect of ordinary actions in the Court in which such 
action may be tried : Provided that the Judges of the Supreme Court shall have power 
from time to time to make rules and orders for regulating proceedings in, the Supreme 
Court under this Act, and from time to time to rescind, alter, or add to such rules and 
orders in like manner as at present. (*) 

135. Unless in any case herein otherwise expressly provided, all offences against the 
provisions of this Act may be prosecuted, and all penalties or sums of money imposed 
or declared to be due or ovring by, or under the provisions of the same, maybe sued for 
and recovered in the name of the Attorney or Sohcitor General before any Court m the 
Colony having jurisdiction for punishment of offetices of the like nature, or for the 
recovery of penalties or^ums of money of the like amount. 

136. This Act shaU commence and take effect from and after the first day of January, 
one thousand eight hundred and sixty-three. 

(•) No Rules or Orders under this section have been made by the Judges, so far as 
the editor is aware. 
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SCHBDTTLES BEFEERBD TO. (*) 



Application to bring Land tinder the provisions of the Eeal Propertj/ Act. 

I, A. B., of do declare (that I am) or (on lehalf of of 

that he is") seized of an estate of (here state whether /of inheritance or of a life estate or 
leasehold for a Ufe or lives or term of yea/rs and whether held in trtist) in all that piece 
of tfmd situated in (here state the situation), containing '(here state the area) be the same 
a little more or less (exelnsive of roads intersecting the same, if any) with (here state 
rights of way and other privileges or easements appertaining, and set forth a sufficient 
description to identify the land), which piece of land is of the value of £ and 

no more, and is (the town allotment or eotmtry section, or is part of the town allotment 
country section or reserve) originally granted' to by land grant, under the 

hand and seal of , formerly Grovemor of the Colony of 

Dated the day of , numbered in the plan of 

the (district township or county) of , as delineated on the public maps of 

the Colony deposited in the Survey OfEce, Sydney. And I do further declare that I am 
not aware of any mortgage, encumbrance, or claim affecting the said land, or that any 
person hath any claim, estate, or interest in the said land at law or in eqidty, in 
possession or in expectancy, other than is set forth and stated as follows, that is to 
say (here state particulars of mortgages, encttmirances, dower, or other interest to which 
the land may he sulject): And I further declare that there is no person in possession or 
occupation of the said lands adversely to my estate or interest therein, and that the said 
land is now {here state name and description of occupier or that the land is ■unoccupied) 
and that (here state the names and addresses of owners and occupiers of lands contiguous 
thereto), and that there are no deeds or instruments of title affecting such land in my 
possession or under my control other than those enumerated in the Schedule hereto or at 
foot hereof. And I make this solemn declaration conscientiously believing the same to 
be true. 
Dated at this day of 18 

' Made and subscribed by the above-named this day of 

in the presence of me, Eegistrar General or Justice of the Peace. 

I A. B., the above declarant, do hereby apply to have the piece of laud described 

in the above declaration brought under the provisions of the Real Property Act. 

Dated at this day of 18 

Witness to signature — C. D. 

B. 

Caveat forHdding Lands to he hrought imder the Seal Property Act. 

Take notice, that I, , of , claiming estate or interest (here statfl ' 

the nature of the estate or interest claimed and the grownd on which such claim is founded) 
in lands described as (here state particulars of description from declaration of applicant) 
in notice dated the day of , advertising the same as land in respect to 

which glaim has been made to have the same brought under the provisions of the Real 
Property Act, do hereby forbid the bringing of the said land under the provisions of the 
said Act. 
And I appoint as the place at which notiees relating hereto may be served. 

Dated this day of 18 

A. B. 
Signed in my presence this day of 

To the Eegistrar G-enem of the Colony of New South Wales. 



0. 

New South Waibs. 

[^Boyal Arms."] 

Certificate of Ktle. 

A. B., of {here insert description, and if certificate he issued pursuant to amy transfer, 
reference to memorandum of tramfer) is now seised of an estate (here state whether in 
fee simple or leasehold for a Ufe, or limes, or for a term of years) subject nevertheless to 

(*) The forms given in these Schedulos are now superseded, in most cases, by new 
Forms, for which see post, p. 118 et seq. 'Note that the directions which in the 
authorized Forms appear as' side-notes or rubrics are, of necessity, printed in the 
present collection in the shape of foot-notes. 
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such encumbrances liens and interests as are notified by memorial underwritten or 
indorsed hereon, in that piece of land situated in the {county or township) of 
(here insert sufficient description to identify the land, referring to map or diagram) which 
said piece of land is (or is part of) the county, section, or town allotment) marked 
delineared in the public map of the said county or township) 
deposited in the office of the Surveyor General origin?iUy granted the day 

of . under hand and seal of Goyemor of the said Colony to C. D. 

In witness whereof I have hereunto signed my name and affixed my seal, 
this day of 

Signed in presence of ") 

the day of 'J Registrar General, (i.s.) 

D. 

Memorandum of Transfer. 

I, A. B., being registered as the proprietor of an estate Qiere state nature of the estate 
or interest) subject however to such, encumbrances, liens, and interests as are notified by 
memorandum underwritten or indorsed hereon, in all that piece of land situated in the 
(county or township) of containing (here state area) be the same a little more or 

less (exclusive of roads intersecting the same if any [here state rights of way, privileges 
or easements, if any, intended to be conveyed^, and if the land to he dealt with contain ' 
all that is included in an existing grant or certificate, refer thereto for description of 
parcels and diagrams, othertoise set forth the boundaries in chains, links, or feet, and 
refer to plan delineated on the margin, or annexed to the instrument, or deposited in the 
Registry Office) in consideration of the sum of £ paid to me by E. F., the 

receipt of wliicli sum I hereby aoinowledge, do hereby transfer to the said E. P. (all 
my estate or interest, or a lesser estate or interest, describing such lesser estate) in the 
said piece of land. 

In witness whereof I have hereunto subscribed my name, this 
day of 
Signed on the day above named by the said ■> 
A. B. and E. F. in the presence of G. H. ) 

A. B. Transferror. 
E. F. Transferree. 



E. 

Transfer to be indorsed on original Instrument. 

I, the within-mentioned, C. D., in consideration of £ this day paid to me by 

X. Y., of , the receipt of which sum I do hereby acknowledge, hereby transfer 

to him the estate or interest in respect to which I am registered proprietor as set forth 
and described in the within instrument, together with all my rights powers estate and 
interest therein. 

In vfitness whereof I have hereunto subscribed my name, this 
day of 

C. D. Transferror. 
Signed by the above-mentioned C. D. as transferror "^ 
and X. Y. as transferree in the presence of > 
E. F. the day of ) 

Accepted X. Y. Transferree. 

F. 

Memorandum of Lease. 

I, A. B. being registered as proprietor of an estate (here state nature of the estate or 
interest) subject however to such encumbrances liens and interests as are notified by 
memorandum underwritten or indorsed hereon, in that piece of land situated in the 
(county or township) of containing (here state area) be the same a httle more 

or less (exclusive of roads intersecting the same if any [here state rights of way, privileges, 
or easements if any intended to.be conveyed^ if the land to be dealt with contains all that 
is included in an existing grant or certificate of title or lease refer thereto for description 
and diagram, otherwise set forth the boundaries in chains, links, or feet, and refer to a 
plan thereof on margin of or annexed to the lease, or deposited in the Registry Office), do 
hereby lease to E. F., of (here insert description), all the said lands to be held by him 
the said B. F., as tenant for the space of ' years, at the yearly rental of.£ , 

payable (here insert terms of payment as rent), subject to the following covenants con- 
ditions and restrictions (Jiere set forth all special covenants if amy). 
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I, E. E., of (Jiere insert description) do hereby accept this lease of the above described 
iands to be held by me as tenant, and subject to the conditions restrictions and cove- 
nants above set forth. 

Dated this day of 

Signed by the above-named A. B. as lessor, and by the above-named E. F. as lessee, 
this day of , in presence of X. Y. 

(Signed) A. B., Lessor. 
E. P., Lessee. 



Memora/ndMin of Mortgage. 

I, A. B., being registered as proprietor of an estate {here state nature of the estate or 
interest), subject however to such encumbrances Kens and interests as are notified by 
memoranda Underwritten or endorsed hereon, in that piece of land situated in the 
(founty or township) of , containing {here state area), be the same a little more 

or less {exclusive of roads intersecting the same if amy {here state rights of way, privileges, 
or easements, if any appertaining^ ; and if the land ip he dealt with contains all that is 
included in an existing grant or certificate of title or lease refer thereto for description of 
parcels and diagra/m, otherwise set forth the boundaries in chains, links, or feet, and refer 
to plan thereof on margin of or annexed to the mortgage, or deposited in the Registry 
Office:) 

In consideration of the sum of £ this.day lent to me by E. E., of {here insert 

description), the receipt of which sum I hereby acknowledge, do hereby covenant with 
the said E. E. that I will pay to hiTn the said E. E. the above sum of £ on the 

day of . Secondly, that I will pay interest on the said sum at the rate 

of £ by the £100 in the year by equal payments on the day of , and 

on the . day of in every year. Thirdly {here set forth special covenants 

if any). And for the better securing to the said E. F. the repayment in manner afore- 
said of the said principal sum and interest, I hereby mortgage to the said E. E. all my 
estate and interest in the said land above described.- 

In witness whereof I have hereto signed my name, this day of , 

A. B., Mortgagor. 

Signed by the above-named A. B. as mortgagor, this day of , in 

presence of Or. H. 



H. 

Memorandum of ^Encumbrance for securing a Sum of Money. 

I, A. B., being registered as proprietor of an estate {here state nature of the estate or 
interest), subject however to such encimibrances liens and interests as are notified by 
memoranda underwritten or indorsed hereon, in that piece of land situated in {the 
county or township) of , containing {here state area), be the same a little more 

or less {exclusive of roads intersecting the same if any [here also state rights of way, 
privileges, or easements, if amy appertamiing^, and if the land to he dealt, jnith contains all 
that is included in am, existing grami or ■ certificate of title refer thereto for description of 
parcels and diagram, otherwise set forth the boundaries in chains, links, or feet, and refer 
to plan thereof on margim of or annexed to the bill of encumbrance, or deposited in the 
Registry Office), 

And desiring to render the said land available for the purpose of securing to and for 
the benefit of C. D. the {su/m of money, annuity, or rent charge) hereinafter mentioned, 
do hereby encumber the said land for the benefit of the said C. D. with the {sum, 
ammity, or rent charge) of £ , to be raised and paid at the times and in the 

manner following, that is to say (here state the times appointed for the payment of the sum, 
ammity, or rent charge intended to he secured, the interest if any, and the events on which 
such su/m, ammity, or rent charge shall become and cease to he payable, also any special 
covenants or powers, and any modification of the powers or remedies given to an encum- 
brance by the Meal Property Act) . And, subject as aforesaid, the said CD. shall be 
entitled to all powers and' remedies given to an encumbrancee by the Keal Property Act. 

In witness whereof I have hereunto signed my name, this day of , 

in the presence of E. F. 
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Power of Attorney. 
I, A B, being registered as proprietor of an estate (here state nature of the estate jar 
interest) subject liowever to sucli eneumbrances liens and interests as are notified by 
memorandum underwritten or indorsed hereon, in (Jiere refer to schedule for description 
and contents of the several parcels of land intended to he affected, which schedule must 
contain reference to the existing certificate of title or land gramt, or lease of each parcel) 
do hereby appoint C. D. attorney on my behalf to (Jtere state the nature cmd extent of 
the powers intended to he conferred as whether to sell, lease, mortgage, ^c.) the lands in 
the said schedule described, and to execute all such instruments, and do all such acts 
matters and things as may be necessary for carrying out the powers hereby given, and 
for the recovery of all rents and sums of money that may become or are now due or 
owing to me in respect of the said lands, and for the enforcement of all contracts 
covenants or conditions binding upon any lessee or occupier of the said lands, or upon 
any other person in respect of the same, and for the taking and maintaining possession 
of the said lands, and for protecting the same from waste damage or trespass. 
In witness whereof I have hereunto subscribed my name, this day of 

Signed by the above-named A.B., this day of , in the presence of X.T. 

Schedule referred to. 



E. 

]?EW SOWH WaIES. 
Registration Abstract. 
[MoffoH Arms.2 
[_Copy of grant or certificate.'^ 
Pursuant to Act of the Legblature of the said Colony, intituled " The Real Property 
Atjt," sections VO and ?1, this registration abstract is issued for the purpose of enabling 
the registered proprietor to deal with the above described land at places without the 
limits of the said Colony, and shall continue in force from the date hereof imt£ the 
day of or xmtil the same be surrendered to me for cancellation. 

In witness whereof I have hereunto signed my name and aiExed my seal, this 
day of 

Registrar General. 
Signed and sealed the day of , in the presence of X.Y, 



L. 

SevocaUon Order. 
I, A. B., of being seised of an estate (here state the natwre of the estate) 

all that piece of land (here describe land r^erring to the existing gramt, certificate, or 
other instrument of title) hereby revoke the power of attorney given by me to 
dated the day of 

In witness whereof I have hereunto subscribed my name this day of 

in the presence of A. B. of 

M. 
Caveat forbidding registration of dealing with estide or interest. 
To the Eegistrar General. 

Take notice that I claiming estate or interest (Jiere state the naime of the 

estate or interest claimed, ami the grounds on which such claim is founded) in (here 
describe land) forbid the registration of any memorandum of transfer or instrument 
affecting the said land untU (this caveat be by me or by the order of the Supreme 
Court or some Judge thereof vrithdrawn, or until after the lapse of twenty-one days from 
the date of the service of notice of such intended registration at the follojfing address). 
Dated this day of 18 . " 

Witness 



Certificate of Eegistrar General, Justice of the Peace, ^c, taking declaration of 

attesting udtness. 
Appeared before me at , the day of 0. D. of a person 

known to me, and of good repute, attesting witness to this instrument, and acknowledged 
his signature to the same, and did further declare that A. B. the party exe'cuting the 
same was personally known to him the said 0. D., and that the signature of this said 
instrument is in the handwriting of the said A. B. 

(Signed) Eegistrar General or J.P. 
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Certificate -of Registrar General or Justice of the Peace before whom tnstrtmeitt may 
have been executed hy the paHies thereto. 

Appeared before me at , the day of , A. B., of 

the party executing the within instrument, and did freely and voluntarily eign the 
same. 

(Signed) Begistror General or J.P. 



P. 

Fees payable for the performance of the several acts matters and things herein specified, 

For hearing application to bring land under the provisions of this Act, or to be regis- 
tered in respect to an estate, of freehold of a deceased proprietor, to be paid to the Land 
Titles Commissioners over and above the cost of all advertisements herein prescribed to 
be in such case published : — 

£ s. d. 
When the applicant is the original grantee, and the land has never been sold, 

m ortgaged, encumbered, or made the subject of settlement ... ... 5 

When the title is of any other description, and the value exceeds £500 ... 2 10 
Ditto ditto ditto exceeds £400 and does not exceed £500 2 

Ditto ditto ditto exceeds £300 and does not exceed £400 1 10 

Ditto ditto ditto exceeds £200 and does not exceed £300 10 

Ditto ditto ditto vrhen the value does not exceed £200. . . 10 

Contribution to assurance fund upon first bringing land under this Act, 
and upon the registration of an estate of freehold in possession derived by 
settlement wiU or intestacy — 
In the pound sterling ... ... ... ... ... Oi 

Other fees — 

For every certificate of title ... ... ... ... 1 

Kegistering memorandum of transfer, lease, mortgage, encumbrance, or the 

transferor discharge of a mortgage, or the transfer or surrender of a lease... 10 
Begistering proprietor of any estate or interest derived by settlement or 

transmission 

For every power of attorney 

For every registration abstract ... 

For cancelling registration abstract . .; 

For every revocation order ... ... ... 

Noting caveat ... ... ... ... ... ... ... 

Cancelling or vrithdrawing of caveat, and service of notice to caveator or 

caveatee ... 

Issuing order for foreclosure ... ... 

For every search ... ... ... ... 

For every general search ... ... ■ ... ... ... 

For every map or plan, deposited 

For every instrument declaratory of trusts, and for every will or other 

instrument deposited ... 
For registering recovery by proceeding in law or equity or re-entry by lessee 
For registering vesting of lease in mortgagee consequent on refusal of assignees 

to accept the same ..: 
For entering notice of marriage or death 
For entering notice of writ or order of Supreme Court 
Taking acknowledgment of married woman ... ... ... ... ... 

Taking declaration in case of lost grant or other instrument, or where pro- 
duction of duplicate is dispensed with 
For the exhibition or return of any deposited instrument, or for exhibiting 

or returning deeds surrendered by applicant proprietor 
For certified copy, first five folios, per folio of seventy-two words ... 

For every folio or part folio after first five ... ... ... 

For every instrument drawn oh parchment 

Taking affidavit or statutory declaration ... 

When any instrument purports to deal with land included in more than one 

grant or certificate, for each registration memorial after the first 2 



1 





10 





1 





5 





10 





10 





5 





1 





2 





5 





5 





10 





10 





10 





10 





10 





5 





10 





5 
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5 
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Forms of Instruments under Real Property. Act as last amended. 

New South Wales. 

(A.) 

APPLICATION TO BKINQ- LANDS UNDER THE PEOTISIONS OP THE 

HEAL PROPERTY ACT. 

(26 Victoria, No. 9.) 
Caution. — ^Applicants are reminded, that by section 132, tlie penalties of perjury are attached to a false 
declaration concerning any matter or procedure under the Act, and that the utmost care is therefore 
necessary in framing (or reading over, if the form be filled up by an attorney) ever^- particular 
statement herein. 

It is further provided by section 117, that any applicant procuring a Certificate through any fraud 
erroi', omission, misrepresentation, or misdescription, will, notwithstanding the issue of such certifi- " 
cate, remain liable for damages to any person thereby prejudiced. And any person who fraudulently 
procures, assists in fraudulently procuring, or is privy to the fraudulent procurement of any 
Certificate of Title, is declared guilty of a misdemeanor, and liable to a penalty not exceeding £500 
or imprisonment not exceeding three years ; and any certificate thereby procured is rendered void aa 
between all parties or privies to the fraud. 

Eee Simple. 
(Another form can be obtained for leaseholds.) 
I,' do solemnly and sincerely declare, thaf" seized for an 

estate in fee simple of ° -which land (including all improTements) 

is of the value of* and no more, and is= of 

originally granted to B by Crown (Jrant, under the Hand of" 

GoTemor of the Colony, dated the day of 18 . 

And I further declare, that I verily believe there does not exist any lease or agreement 
for lease of the said lapd for any term exceeding a tenancy for one year, or from year to 
year [except as follows] ' Also, that there does not exist any mortgage, 

lien, writ of execution, charge or encumbrance, mU or settlement, or any deed or vratiag, 
contract or deaUng (other than such lease or tenancy as aforesaid) giving any right, 
claim, or interest in or to the said land or any part thereof, to any other person than 
myself [except as follows — ] J 

And I further declare, that there is no person in possession^or occupation of the said 
lands adversely to my estate or interest therein, and that the said .land is now'' 

and that the owners and occupiers of adjacent lands are as follows' : — On the 
north owner, and occupier ; on the" 

And I further declare, that" 

And I further declare, that the annexed Schedule, to which my signature is affixed, 
and which is to be taken as part of this declaration, contains a fuU and correct list of all 
settlements, deeds, documents, or instrviments, maps, plans, and papers relating to the 
land comprised in, this application, so far as I have any means of ascertaining the same, 
distinguishing such as being in my possession or under my control, are herewith lodged, 
and indicating where or with whom, so far as known to me, any others thereof are 
deposited : Also, that there does not exist any fact or circumstance whatever material 
to the title, which is 'not hereby fully and fairly, disclosed to the utmost extent of my 
knowledge, information, and behef ; and that there is not, to my knowledge and behef, 
any action or suit pending affecting the said land, nor any person who has or 
caims any estate, right, title, or interest therein, or in any part 'thereof, otherwise than 
by virtue and to the extent of some lease or tenancy hereby fuUy disclosed [except as 
follows — ] " 

■ Here state Christian and Surname in full with residence and occupation. 

•» ** I am," or *'C.D. of is" (aa the case may be.) 

" Here give description of the property in full. If the land consists of a Crown Grant, a diagram from 
the Survey OflBce must be procured — and on payment of a special fee of 2s. 6d. accompanying the 
application, this will be obtained through the Land Titles Departanent. If the land comprise a portion 
only of a grant, an accurate plan must accompany the application. It is always desirable, and in many 
cases absolutely necessary, that this plan be prepared and certified by one of the surveyors licensed under 
the Act. If there be any rights of way, or other rights or easements affecting the premises, the parti- 
culars should be stated. If the space for description be insufficient, it may be completed by annexure, 
which must, however, be identified as part of the declaiution, by memorandum signed by the declarant 
and attesting officer. ' 

■ ** If this valuation be inadequate or doubtful, the applicaht will be subjected to the expense of an 
ofiicial valuation, under section 27. 

" State whether "the whole" or "part." 

f Insert allotment with reference to number and section on plan, if any, or if not, number of acres 
granted. 

e Name of grantee. 

h Name of Governor. 

' If there be any lease, here state particulars ; if none,_ strike out the words within brackets. 

J If any exception, here state particulars ; if none, strike out the words of reference within brackets. 

I' Insert "unoccupied," or "in tlie occupation of"adding the names and addresses of tenants in full. 
State also nature of tenancy, if not under some lease before mentioned. 

' Here insert names and residences of adjacent owners and occupiers on each side. 

"" Insert the like particulars as to the other sides of the property. 

« Here insert "am unmarried," or " was married to my present wife on the day of 18 " 

as the fact may be. 

" If any exception, state particulars ; if none, strike out the words viithiu brackets. 
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And I make this solemn declaration, conscientiously lielieTmg the same to be true. 

Dated at this day of 187 . 

Made and subscribed by the abovenamed^ 

this day of 187 f Signature of Applicant. 

in the presence of p J 

To the Registrar General. 

I, , the aboTe declarant, do hereby apply to hare the land described in 

the above declaration brought under the provisions of the Real Property Act, and 
request you to issue the Certificate of Title in the name of 

Dated at this day of 187 . 

Signature of Applicant. 
Witness to signature — 

N.B. — ^The annexed Schedule and the certificate indorsed should both be also signed. 

p The declaration must be attested by the Registrar General or Deputy, or by a Notary Public, or by a 
Justice of the Peace. If the signature be by mark, the attestation must state that it was read over to 
the declarant, that he appeai'ed fiilly to understand the contents. This appUes also to the subjoined 
direction, particularly if a different person be nominated to receive certificate. 

1 If to applicant, say "myself." If to other person, \\Tite name atfull length, with address and occu- 
pation. If to two or more, state whether as joint tenants or tenants in common. If to an infant, the 
a^e should be stated and Verified by certificate of baptism or by statutory declaration. If to a married 
woman, the name of the husband, together with his residence and occupation should be stated. 



Schedule bepeeeed to.* 

. (To be signed by applicant.) 
* For the particulars which this Schedule must comprise, see concluding part of Declaration, to which 
particular attention is directed, as any omissi'on or mis-statement will render applicant liable to the 
penalties of false declaration. Such of the deeds and documents as are in applicant's possession or con- 
trol must be deported with the application. Counterpart leases must be included ; but these will be 
returned, if required. If any deposited deeds relate also to property not brought under the Act, they 
may be returned after partial cancellation ; but of all these, abstracts or copies for retention should be 
furnished, and the desire for the return of the originals noted. If the only object be to comply with 
covenant to produce, parties are reminded that by specially depositing them under the 25th section of 
the Act 22 Vic. No. 1, such covenant will be finally satisfied. 

N.B. — Section 104 requires that the following certificate be signed by applicant or his solicitor, and 
renders liable any person falsely or negligently certifying to a penalty of £60 ; also, to damages 
recoverable by parties injured. 



I certify that the witliin application is correct for the purposes of the Real Property 

Act.* 

* If by solicitor insert — "And that I am the Sohcitor of the within-named applicant" ; and add his own 

address to his signature. 



Fees. 



Payment of these must accompany the apphcation. 

Ist. — Where the applicant is the original grantee from the Crown. 
Commissioners' fee ... ... ... ... ... ... £0 



New certificate ... ... ... ... ... ... ... ... ... 10 

Sketch (unless furnished) , 2 6 

Add assurance, Jd. in the pound on declared value ... ... ... ... 

2nd. — Where the applicant is not the grantee from the Crown, or being the grantee the 
property has been dealt with by any registered instrument. 

Total. 

£3 

3 10 

4 

4 10 

5 



If the property is of the value of 
£200 and under— 
300 
40O 
500 
Ditto above 500 „ 



Commis- 
sioners' Fee. 



Advertise- 
ments. 



New 
Certificate. 



£0 10 
1 

1 10 

2 
2 10 



£1 10 
1 10 
1 10 
1 10 
1 10 



£1 
1 
1 
1 
1 



In additiori to the Assurance Pee of Jd. in the £ on the value ; and 2b. 6d. for sketch, 
• if the whole of a Crown grant. 

I^p° State to whom all correspondence relating to this application should be sent, with 
address, as under, viz. : — 

Name — 
Occupation — 
Post Town — 
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New South Wales. (A. 1.) 

APPLICATION TO BEINO LANDS TJNDEK THE PKOVISIONS OF THE 
KEAL PROPERTY ACT. 

(26 Victoria No. 9.) 

Leasehold.* 

(Another form can be obtained for fee simple.) 

1/ do solemnly and sincerely declare that'' entitled to ail 

THAT land situated in° for'* . the residue of the term of 

years created by the lease mentioned in the Schedule hereto and herewith 
deposited, -vrhich leasehold estate has become vested in me, subject to the rent, coTenants, 
and conditions affecting the same, in manner appearing by the said lease [and the other 
deeds and writings mentioned in the said Schediie]' and-is of the value ofs 
and no more, and is"" of originally granted toi* 

by Crown Q-rant, under the Hand of Governor of the Colony, dated the 

day of 18 . And I further declare, that I verily believe 

the only person now interested in the said land, in remainder or reversion subject to 
my Estate therein as follows : — ™ 

Also, that the rent, covenants, and conHitions of the said lease have been duly paid and 
fulfilled on the part of the lessee to the present time. Also, that there does not exist 
any mortgage, underlease. Men, charge, or encimibranoe, or any will, settlement, or other 
deed or writing, contract, or dealing giving any right, claim, or interest in the said land 
or any part thereof, as regards the said leasehold estate therein, to any other person 
• than myself {except asfollowa]^ 

And I further .declare, that there is no person in possession or occupation of the said 
lands adversely to my estate or interest therein, and that the said land is now" 

and that the owners and occupiers of adjacent lands are as f oHowsp : — On the 
north owner, and occupier ; on the'! and that 

there are no deeds or instruments of title afEecting the land to which this appUoation 
relates, in my possession or under my control, other than those enumerated in the 
Schedule hereto : And I make this solemn declaration, conscientiously believing the 
same to he true. 
Dated at , this day of 187 . 

Made and subscribed by the abovenamed") 
this day of Signature of Applicant, 

in the presence oP J 

To the Registrar Q-eneral. 

I the above declarant, do hereby apply to have the land described in the 

above declaration brought under the provisions of the Real Property Act, and request 
you to issue the Certificate of Title in the name of' 

Dated at this day of 187 . 

Signature of Applicant. 
Witness to Signature — 

N.B. — The annexed Schedule and Certificate indorsed should both be also signed. 

• Here state Christian and Surname in full, with residence and occupation. 
*» " I am," or " CD. of is," (as the case may be.) 

" Here give description of the property in full. If the land consists of a Crown Grant, a diagram 
from the Survey Office must be procured — and on payment of a special fee of 5s. accompanying the 
application, this will be obtained through the Land Titles Department. If the land "comprise a 
portion ofUy of a grant, an accurate plan must accompany the application, either annexed or indoraed. 
It is always desirable, and in many cases absolutely necessary, that this plan be prepared and certified 
by one of the Surveyors hcensed under the Act. 

^ State whether the whole or part, and if part define period of underlease. 

• Number. 

*" If applicant be original lessee, omit the words in brackets. 

B Here state the present value of the leasehold interest in the land with all improvements. 

■> State whether " the whole " or " part." 

' Insert Allotment with reference to number and section on plan, if any, or, if not, number of acres 
granted. 

k Name of Grantee. 

' Name of Governor. 

» Here give names and addresses of lessor or others now entitled to the freehold. 

° If there be any mortgage, underlease, &c., here state the particulars ; if none, strilte out the words 
in Italics. 

" Insert "unoccupied," or " in the occupation of," adding names and addresses of tenants in full. 

p Here insert name and residences of adjacent owners and occupiers on each side. 

(I Insert the like particulars as to the other sides of the property. 

' The Declaration must be attested bj; the Beglstrar General or Deputy, or by a Notary Public, or 
by a Justice of the Peace, or by a Commissioner for taking affidavits. 

• If to applicant, say "myself," il to other person write name at full length, with "address and 
occupation. 
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CaotiOm.— By Section 117, any applicant procuring a Oertlflcate through any fraud, error, omission, 
misrepresentation, or misdescription will notwithstanding the issue of such Certificate remain liable for 
damages to any person thereby prejudiced. And any person who fraudulently procures, assists in 
fraudulently procuring, or is privy to the fraudulent procurement of any Certificate of Title is declared 
guilty of a misdemeanor, and liable to a penalty not exceeding £600 or imprisonment not exceeding 
three years ; and any Certificate thereby procured is rendered roid aa between all parties or priviea to 
the fraud. 



SCHBDITLB EEFEEBED TO.' 



' Insert a list of all deeds and documents relating to the title in applicant's possession, which 
must be forwarded with the application. Any counterpart underleases must be included, but these 
will be returned if required. 



Indobsembnt. 
I, the within named and under^gned , do hereby certify that the within 

application is cdtrect for the pnrpoBes of the Real Property Act. 

Signature of Applicant (or his Solicitor). 
Caution. — Any person falsely or negligently certifying as above is liable to a penalty of £50. Sec. 104 
of R. P. Act. ■" 

Case No. 
Application of 

New South Wales. 

CAVEAT FOBBIDDINa LANDS TO BE BEOTJaHT UNDER THE REAL 

PROPERTY ACT. 

(26 Yictoria No. 9.) 

(^g" Another form of caveat forbidding registration of DEAimaa with land , alreadt under the Act 

may be obtained. See the form post.) 
Take notice, that I," of" claiming estate or 

interest^ in lands described as"" in notice dated the= 

day of 186 , advertising the same as land in respect to which claim has 

been made to haye the same brought under the provisions of the Real Property Act, do 
hereby forbid the bringing of the said land under the provisions of the said Act j and I 
do appoint'' as the place at which notices relating hereto may be served 

Dated this day of 186 . 

^'^dly^oF P'^=^°'=i^|^'^^_ } Signature of Caveator or Ub Attorney. 

To the Registrar General of the 

Colony of New South Wales. 



N. B. — Section 104 requires that the following certificate be signed by caveator or his solicitor, and renders 
liable any person falsely or negligently certifying, to a penalty of £50 ; also, to damages recoverable by 
parties injured. 

I certify that the within Caveat is correct for the purposes of the Real Property 
Act.* 

* If by Solicitor insert : — "And that I am the Solicitor of the within-named Caveator," and add his 
own address to his signature. 

• Name of Caveator in full. 

^ Address and description in full. 

" Here state the nature of the estate or interest claimed, and the facts on which the claim is founded. 

'< Here state particulars of description from declaration of applicant or advertisement. 

' Insert date of notice in Gazette. 

' State distinctly an address in Sydney at which notices relating hereto may be served. 



Pees. 
For noting Caveat ... ... ... ... ... 10s. 

For withdrawing or cancelling Caveat ... ... 5s. 



The follovring information ia afforded for guidance of parties in the interior ; but for 
more specific detaila, reference must be had to the printed circulars which are 
obtainable at the Land Titles Office, Sydney, upon remitting a fee of one shilling : — 

No caveat can be filed or withdrawn . until the fees are paid. 

Should no caveat be lodged within the prescribed time, the applicant, or should he 

desire to transfer the land, his nominee, vdll receive a certificate of title. 
Within the time notified in the advertisement, any person having or claiming any 

interest in the land, or his attorney, may lodge a caveat forbidding the bringing 

of such land under the provisions of the Act. 
Every caveat must particularize the estate, interest, Uen, or charge claimed by the per- 

Bon lodging the same, and the Registrar Q-eneral may require every caveator to 

deliver a full and complete abstract of his title. 
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The lodging of a caveat 'suspends all further action in the matter, until the caveat be 
withdrawn or lapses, or until a decision has been obtained from the Supreme " 
Court. (See s. 22, Eeal Property Act.) 

Every caveat lapses at the expiration of three months from the receipt thereof, unless 
the caveator shall within that time have taten proceedings in some Court of 
competent jurisdiction to establish his title to the estate, interest, lien, or charge 
therein specified, and shall have given written notice thereof to the Registrar 
General, or shall have obtained from the Supreme Court ap order or ihiunotion 
restraining the Begistrar G-eneral from bringing the land therein referred to under 
the provisions of this Act. (Sec. 23.) 

A caveat may be withdrawn at any time by a caveator. (See sec. 81.) 

See. 84 provides that any person lodging any caveat with the Begistrar General without 
reasonable cause, shall be liable to mate to any person who may have sustained 
damage thereby such compensation as may be just j and such compensation shall 
be" recoverable in an action at law, by the person who has sustained damage, 
from the person who lodged the caveat. 

Any opposing claim will be excluded, unless caveat be lodged within the time liinited, 
as by omission to lodge, or allowing lapse of caveat after notice or with know- 
ledge of application, claim on assurance fund is forfeited. (Sec. 122.) 

No! ~ ' 

New South Wales. 

APPLICATIOIir BY OFFICIAL ASSIGNEE OF INSOLVENT ESTATE TO BE 
BEGISTEEED UNDEB SECTION 75a OF THE EEAL PBOPEETY ACT, 
26 VIC. No. 9. 

I*" being OiEoial Assignee of the Insolvent Estate of° duly 

appointed by the order of His Honor Mr. Justice whereof an office copy 

is herewith deposited,^ hereby apply to be registered as proprietor of the estate or in- 
terest hitherto held hy the said Insolvent, in all that piece of land, being' 
of the land described in registered Vol. Polio ' herewith 

deposited.' Also aU thats ^ 

Dated this day of 18 . 

Signed in the presence of J gj^^^^^^ of Applicant. 

(Who will also signJndorsement) 

* Before registeriDg any dealing, the Official Assignee should take out a new certificate in his own name, 
to preserve continuity of title. 

i> Name of Applicant. 

* Name and occupation of Insolvent. 
^ This deposit is required by sec. 75. 

" The whole or part, as the case may be. If a part, add or annex a description and sketch. If the 
whole, the reference to the register will suffice. 

f If the Official Assignee be not in possession of the grant or certificate, he should state by a separate 
letter or declaration what means he has taken to obtain such possession, and if it be wrongfully with- 
held, a summons may be applied for, under section 126 of the K P. Act. 

sAdd other parcels, if any. 



Indoesement. 

I, the within named and undersigned, do hereby cettify that the within 

application is correct for the purposes of the Eeal Property Act. 

Signature of AppUcant (or his Solicitor). 

N.B. — Dower in any wife of his should be negatived by separate declaration or certificate. 

NoTB.— The Act declares that the Assignee sh^l hold the land subject to the equities upon and subject 
to which the insolvent held the same, but for the purpose of any dealings under the Act shall be deemed 
absolute proprietor. If therefore the insolvent held the property imder any tnist, express or constnictive, 
the Assignee, if he have notice thereof, will hold it on the same trust ; and although any dealing in viola- 
tion thereof may be legal to confer a title, he would be answei-able to any person defrauded or injured. 

Cadtion.— Any person falsely or negligently certifying as above is liable to a penalty of £60. Sec. 104 
of R, P. Act. 

No. 

New South Wales. 

APPLICATION TO BE BEGISTEEED UNDEB THE EEAL PEOPEETY 
ACT (26 VICTOBIA No. 9, SECTION 79), AS PBOPBIETOE BY 
TEANSMISSION. 

I,' do solemnly and sincerely declare, that I verily believe myself to bo 

"entitled for an estate [m fee smpU]^ to the land described in the Certificate of Title 



* Christian and surname in full, with residence and occupation. 
^Ua leas estate, alter to accord with the fact 
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held by deceased (vol. folio ) herewith deposited and surrendered, — 

I having become so entitled as" 

In further verification wherfeof, I have deposited the documents enumerated in the 

Schedule hereto. I also declare that the said land is now of the value of '^ 

pounds sterling, also that no other person is within my knowledge entitled to any estate 

or interest in the said land {except as foUmos :]' 

and I make this solemn declaration, conscientiously believing the same to be true. 

Dated at the day of 187 . 

Made and subscribed by the abovenamed'^ 



the day of 187 ,}■ Signature of Applicant. 

in the presence of J 

N.B.— Since the passing of the Act 25 Vic. No. 20, the executor or administrator will be entitled in 
exclusion ol the heir-at-law, and the devolution to the heir will be limited to entails. . 

Caotion.— By section 117, any applicant procuring a Certificate through, any fraud, error, omission, 
misrepresentation, or misdescription will, notwithstanding the issue of such certificate, remain liable 
for damages to any person thereby prejudiced. And any person who fraudulently' procures, assists in 
fraudulently procurmg, or is privy to the fraudulent procurement of any Certificate of Title, is declared 
guilty of a misdemeanor, and liable to a penalty not exceeding £500, or imprisonment not exceeding 
three years ; and any certificate is rendered void as between all parties or privies to the fraud. 

o Seir or devisee, or as the case may be, — with any required explanation of particulars. 
? Present value, inclusive of all improvements. 

" State particulars of any mortgage, lease, &e. ; if none, strike out the words in brackets. 
f The declaration must be attested by the Registrar General or Deputy, or by a Notary Public, or by a 
Justice of the Peace, or by a Commissioner for taking Affidavits. 



Schedule of Docitmbnts dbbosited. 

PThe following is required under s. 79 : — Certificate of death of deceased proprietor, and statutory 
declaration or other evidence negativing dower of any widow. If he died intestate, letters of adminis- 
tration. If the claim be by devisee, original ofttce copy or probate of the will. If made under settle- 
ment, the original should be deposited.) 

I, the within named and undersigned do hereby certify that the within 

appheation is correct for the purposes of the Keal Property Act. 
(This Schedule must be signed by the applicant.) 

Signature of AppUcant (or his Solicitor). 

Caution.— Any person falsely or negligently certifying as above is liable to a penalty of £50. Sec. 104, 
of R.P.A. 



New South Wales. 

mbmoeandum: of trajstsper. 

(26 Victoria, No. 9.) 
Pee Simple. 

■ Dower should he negatived, or the contingent interest will be noted on the new certificate. A statutory 
decoration should accompany, stating whether the transferror be married, and, if so, the date of 
marriage. If before January, 1837, the wife must execute and acknowledge a release. A form for 
the latter purpose can be obtained at the Land Titles Office, or will be forwarded on application. If 
the marriage were since 1836 no dowier attaches. 
No alteration should be made by erasure. The words rejected should be scored through with the pen, 
and those substituted written over them, the alteration being verified by signature or initials in the 
margin, or noticed in the attestation, 

I,a being registered as the proprietor of sm est?Ae m fee swiple^ in the land 

hereinafter described, subject, however, to such encumbrances. Hens, and interests as are 
notified by memorandum underwritten or indorsed hereon," — in consideration of ^ 
(£ ) paid to me by= the receipt whereof I hereby acknowledge, do 

hereby transfer to the said^ all my estate and interest,, as such registered 

proprietor, in all that piece of land containing^ situated ini» 

« Name, residence, occupation, or other designation in full. 

^ If a less estate, strike out "in fee simpW and interline the required alteration. 

« All subsisting encumbrances must be noted hereorL * 

d If the consideration be not pecuniary, alter accordingly. The true amount must always be stated, 
for the purpose of determining the Stamp Duty. 

« Name, residence, occupation, or other designation of transferree. . If a minor, state of what age, and 
forward certifirate or declaration as to date of birth. If a married woman, state name, residence^ and 
occupation of husband. 

f If to two or more, state whether as joint tenants or tenants in common. 

! Area in acres, roods, or perches. 

!• Parish or town, county. 
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being' of the land comprised inl dated registered 

Tolvune No. folio'' 

In witness whereof, I have hereunto subscribed my name, at the 

day of in the year of our Lord one thousand eight hundred and 

Signed in my presence by the said "l t<^^^„ov.* 

who 13 personally known to me ■" j 

(*Who will also sign Declaration in aecordance 
with Dower Note at top.) 
Signed" 

t Accepted, and I hereby certify this Transfer to be correct 
for the purposes of the Eeal Property Act. 

Signed in my presence by the said | Transferree." 

who IS peraonally known to me ) 

(t The above may be signed by the solicitor when the signature of 
transferree cannot be procured. See note o at foot. 
t K signed by virtue of any power of attorney, the original must be produced, and an attested copy be 
deposited, accompanied by the usual declaration that no notice of revocation has been received. 



MEM:oEAia)ina: op Enofmbeaitces, &o., eefbbebd to.p 



FOEM OP DECIiABATIOK BY ATTESTING!- WITNESS.1 

Appeared before me, at tlie day of one thousand eight 

hundred and ' the attesting witness to this instrument, and declared 

that he personally knew^ the person signing the same, and whose signature 

thereto he hag attested ; and that the name purporting to he such signature of the 
said* is his own handwriting ; and that he was of sound mind, and freely 

and voluntarily signed the same, 

Signed^^ 

' " The whole," or "part," as the case may be. 

J " Crown grant," or " certificate of title." 

^ Repeat, ii more than one. These references will suffice, if the whole land in the grant or certificate 
be transferred. But if a part only ^unless apian has been deposited, in which case a^ reference to the 
No. of allotment and No. of plan will be sufficient), a description and plan will be required, and may be 
inserted or annexed with this prefix, — ** as delineated in Uieplan hereon [or ann&sed hereto] and deseribed 
as follows, viz.'* Here also should be set forth any right-of-way, or easement, or exception, if there be 
any such, not fully disclosed either in the princip£d description or memorandum of encumbrances. Any 
provisions in addition to or modification of the covenants implied by the Act, may also be inserted. 

™,If this instrument be signed or acknowledged before the Registrar General, or Deputy E^istrar 
General, or a Notary Public, a J. P., or Commissioner for Affidavits, to whom the transferror is known, no 
further authentication is required. Otherwise the attesting witness must appear before one of the above , 
functionaries to make a declaration in the annexed form. This applies to instruments signed within the 
Colony. As to those signed elsewhere, see the Act, section 94. If the transferror signs by a mark, the 
attestation must state — " that the instrument was read over or explained to him, and that he appeared 
fully to tmderstand the same." 

» Repeat attestation for additional parties if required. 

For the signature of the transferree hereto, an ordiimry attestation is sufficient, unless the instrument 
contain some special covenant by the transferree ; his signature will be dispensed with in cases where it 
is estahlislied mat it cannot be procured vnthout difficulty. It is, however, always desirable to afford a 
clue for detecting forgery or personation, and for these reasons it is essential that the signature should, 
if possible, be obtained. 

p See note c. This when filled up should be signed by the transferror. Avery short note of the 
piffticulars will suffice. 

1 May be made before either Registrar General, Dej)Uty Registrar General, a Notary, J. P., or Comnus- 
sioner for Affidavits. Not required if the instrument itself be made or acknowledged before one of these 
parties. 

' Name of witness and residence. 
• Name of transferror, 
t Name oftransferror. 
. " Registiur General, Deputy, Notary, J. P., or Commissioner for Affidavits. 



No. Memoeaitdum op Teanseeb of 

Vendor. 
Purchaser. 
Particulars entered in the Register Book, Vol. 
Folio 
the day of ^® • , 

* Ee^trar General. 



The following information is afforded for guidance of parties in the interior : — 
No transfer can be registered until the fees are paid. 

If the transfer embraces the whole of the land contained in a Crown grant or certifi- 
cate, the transfer may be endorsed in a short form (see Schedule to Act). 
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But whetlier indorsed op not, the certificate of Crown grant must, in every case, 
accompany, and cannot be returned. 

If a part only be transferred, and it is desired to have a certificate for the remainder, 
this should be stated, and a new certificate will then be prepared on payment of an 
additional 20s. { but, to save this expense, if it be intended to make several transfers of 
portions, the certificate may remain in the Land Titles OfSoe, either until the whole be 
sold, or formal appHcation be made for a certificate of the subsisting residue. 

Tenants in common mttsf receive separate certificates. 20s. additional must be 
remitted for each certificate. 

The fees on transfer are 10s., and 20a. for eveiy new certificate, whether issued to a 
transferree or required for the residue. By the Amendment Act of 1873 the purchaser 
is not compelled to take out a certificate of title, when the whole of the land is trans- 
ferred he may have the original title returned to him with a memorial of his transfer 
endorsed thereon at at a cost of 10s. only. 

The transfer is coinplete from the moment it is recorded. 

Certificates will- only be dehvered on personal application of purchasers or their 
solicitors, or upon an order attested before a Magistrate. If the parties reside in the 
country this should accompany the .transfer, to avoid delay. 

N.B. — ^All lands granted from the Crown since 1st January, 1863, are, ipso facto, 
under the provisions of the Real Property Act, and must be dealt with in the forms 
prescribed by that Act. 



P. New Sonih Wales. 

MEMOEAIfDTJM OP LEASE. 
(26 Victoria, No. 9.) 
Pn duplicate.] • 

■I», . being registered as the proprietor of an estate in fee simple^ in the land hereinafter 
described, subject, however, to such encumbrances, liens, and interests as are notified 
by memorandum underwritten or endorsed hereon : Do hereby lease unto" 

all that piece of land containing* situated in being" 

of the land comprised in' dated A.D. 18 , 

registered Volume Polio (b) 

To be held by the said as tenant for the term of 

years computed from the day of ■ At the yearly rent of" 

pounds (£ ) payable as follows' subject to the following covenants, 

conditions, and restrictions, viz. : — 

1. To the covenants' and powers impUed'' in every memorandum of lease by 

virtue of the Real Property Act, sec. 51, or such of them, or so far, as 
not hereby expressly negatived or modified. 

2. To the full effect of the covenants next hereinafter shortly noted, as the 

same are set forth in words at length in sec. 65 of the said Act,^ 

■ Name, residence, occupation^ or other designation of lessor. 

i> If a less estate, strike out "mfee simple" and interline reqiiired alteration. 

« Name, &c., of lessee. 

^ Acres, roods, and -perches. 

• The whole, or part, as the case may be. 
f Crown grant or certificate of title. 

g These references will suMce alone if the whole land in the grant or certificate be leased ; but if the 
lease be of a part, a surveyor's description and plan will be required, which will then follow here with 
this prefix : — " as delineated in the plan hereon [or hereimto annexed], and described as follows " 

Add also, if intended, any rights of way or other easements, and any exceptions, if intended, of mines 
or minerals, timber, &c. If the plan or description be annexed, the annexure should be identified as 
part of this instrument, by a memorandum thereon referring hereto, and signed by the same parties and 
witnesses. 

i" State both in words and figures. 

* Here insert times of payment, 

' These relate on the part of the tenant to payment of rent and repair ; on the part of the lessor to 
right of entry to inspect repairs, and of re-entiy and forfeiture of lease after six months default in pay- 
ment of rent or fulfilment of covenants. ' 

' Here insert any of the following, suited to the case. To understand the full effect of each r^er to 
the Act. "That the lessee will insure." "That Afi will paint outside every alternate year." "That Ae 
will paint and paper every third year." "That fte will fence." "ThatA« will cultivate." "ThatAewill 
not use the premises as a shop." "That he will not carry on offensive trades." "That he will not with- 
out leave assign or sublet." " That he will not cut timber." *' That he will cany on the business of a 
publican, and conduct the same in an orderly manner." " That he will apply for a renewal ol license." 
" That he will {acUitate the transfer ot license. " 
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3. To the following special additional provisions,™ yiz. : — 
1°, do hereby accept this lease aa tenant, subiect to the conditions, restric- 

tions, and covenants above set forth. 
Dated this day of one thousand eight hundred and 

Signed by the said 1 t 

who is personally known to me, in my presence" } 

Signed by the said ") -r 

who is personally known to me, in my presence" / ^^^^' 

(Who or his Solicitor will also qign indorsement,) 
Signed* 

* Similar authentication is required of transferror's signature as to that .of lessor to the lease ; also 
certificate of correctness, signed by transferree or his solicitor; as 'to which see marginal noteo, and 
preceding forms of attestation, declaration, and certificate. ' 



A. 

Declabation by ATiESTiNa Witness. 

Appeared before mei" at , the day of , one 

thousand eight hundred and i the attesting witness to ttis 

instrument, and declared that he personally knew' , the person signing the 

same, and whose signature thereto he has attested ; and that the name purporting to 
be such signature of the said' is Ms own handwriting j and that he was of 

sdund mind, and freely and voluntarily signed the same. 

N. B. — If by the signing of two or more Lessors before different witnesses it become necessary to make 
more than one declaration, it can be entered on the space opposite (if not otherwise occupied), or on the 
back. For signature of the Lessee an ordinary attestation is sufficient. 

No. Memorandum of lease of [Mustbesignedby Lessee, or the next form by his 

Solicitor.) 

I, {or v>e\ the within mentioned and 
situate in undersigned, do hereby 

certify that the within instrument is 
Lessor. correct for the purposes of the Eeal 

Property Act : 
Lessee. or , 

I hereby certify, that I am the solicitor 
Particulars entered in ^;he Register of the within named and 

Book, Vol. Folio , the that the within instrument is correct for 

day of 18 . the purposes of the Keal Property Act. 

[Signature.] 
[Address] 
Kegistrar General. [Date] 

Cadtion.— Section 104, which reqiiiresthe above, 
renders' persona certifying falsely or negligently 
subject to a penalty of £50, besideB damages to 
any parties injured. 

"< Here add any other terms of the intended lease. 

» Name of lessee. . , v. 

' Unless the signature of the lessor be made or acknowledged before the Registrar General, or rns 
Deputy, or a Notary Public, J.P., or Commissioner for Affidavits, the witness must appear before one 
of the above functionaries to make a declaration in the annexed form A. This appUes to instruments 
signed within the Colony. As to those signed elsewhere, see the Act, section 94, and par. 10 of circular 
No. '2. If a signature be by a mark, the attestation must state that the instrument was read over or 
fully explained to the party, and that he appeared fully to understand the same. 

p May be before either Eegistrar General, his Deputy, a Notary, a J. P., or a Commissioner for 
Affidavits. Not required if the instrument itself be signed or acknowledged before one of these. See 
note o. 

q Name of witness and residence. 

' Name of lessor. 

• Name of leBsor. 



FOEM OF TeANSFEB. 

I, [or toe] the vrithin named in consideration of pounds 

(£ ) this day paid to by , the receipt of which sum 

"hereby acknowledge, do hereby transfer to the estate or interest of 

which registered proprietor, as set forth in the vfithin memorandum of lease,. 

together ■with all rights, and powers in respect thereof. In witness whereof 

have hereunto subscribed ■ name this day of 18 . 

Signed* 

Accepted, 
> Repeat attestation for additional parties, it required. 



REAL PROPERTY (FORMS). 12^ 

!F0E3I 01? StrUEENDEE. 

I, , registered proprietor of tlie lease created by the within instrument, 

do hereby, in cousidej-ation of , surrender all my estate or interest 

therein to the lessor or other the present owner of the rcTersion thereon expectant. 

In witness whereof,,! have hereto subscribed my name this day of 

Signcdt 

Accepted, 

t MutaHs mutandis, the same rules of authentication apply as to lease and transfer. See note ^ at foot 
of page 126. 



Ifew South Wales. 

MEMORANDUM OF MOETGAaE. 

(26 Victoria, No. 9.) 

DowEE.— If the Mortgagor's wife be entitled to dower, and it be intended she should release it, a form 
can be obtained for this purpose as an annexure. 

s [Must be in duplicate, one copy to be filed, and the other retained by the Mortgagee.] 

The Crown Grant or Certificate of Title must be presented herewith, in order that this Mortgage may be 
noted thereon. 

1°, being registered as the proprietor of an Estate in fee simple^ in the 

land hereinafter described, subject, however, to such encumbrances, liens, and interests, 
as are notified-by memoranda underwritten or endorsed hereon,' — in consideration of 

pouMs (£ ) lent to by' the receipt 

whereof- hereby acknowledge , do, for the purpose of securing to h 

the payment in manner hereinafter mentioned of the said principal sum and interest 
thereon, hereby mortgage to the said All my Estate and Interest, as such 

registered proprietor as aforesaid in All that piece of land contaiping" 
situated in^ being the whole of the land comprised ins dated 

registered Volume , FoUo also All that piece of . 

landii and for the consideration aforesaid', do hereby 

eorenant with the said EiBSTLY — That'' will pay to 

the aboTe sum of pounds (£ ) on the day of Secondly — 

That will pay interest on the said sum at the rate of pounds 

(£ ) by the £100 in the year as follows: — Thiedlt' — That 

will insure in the sum of pounds (£ _ ) ; and that, 

in Ihe crent of loss, the sum recoverable on account of such insurance shall be applicable 
cither in or towards repair or rebuilding, or in or towards repayment of the mortgage 
debt, at the opliou of the Mortgagee. Eotjethlt™ — 

In witness whereof liftve hereunto subscribed name at the 

day of in the year of our Lord 

Signed in my presence by the said ] Mortgagor. 

who IS personally known to me*^ ) ° ° 
Signed'* 
^ — — J. 

• Name, residence, oeciipation, or other description in full. If more than one, insert we, and malf"© 
ihe othfer alterations required throughout. No alterations shoidd he made by erasure. The words- 
rejected should be scored throug-h witli the pen, and those substituted written over them, the alteration 
J3eing verified by sigTiature or initials in the margin, or noticed, in the attestation. 

b If a less estate, strike out " in fee simple," and interline the required alteration. 

e All prior suhsistin^: encumbrances must be thus noted. 

d Name, residence, &c. , of Mortgagee. 

" Area, in acres, roods, or perches. 

f Parish, town, county. 

e " Cro\wi Grant," or Certificate of Title. 

*• Repeat if more than one. No description beyond these references is required, unless the land be sub- 
divided, in which case a surveyor's description and plan are necessary. 

' I or we and name. 

fc If two or more, interline (if intended) jointly and severally. 

' The mere words " I will ensure," with a statement of the amount, are sufficient to imply all the usual 
provisions contauiedin covenants for insurance, except that which follows, and which is usual in mort- 
gages. If no insurance be intended, strike the peri through this covenant. 

•n Here add, if intended, any special covenant-s or modifications of covenants or powers implied by the 
Real Property Act in everj' mortage. 

" If this instrument be signed or acknowledged before the Registrar General or^Deputy Registrar 
Genei-al, or a Notary Public, a J. P., or Commissioner for Affidavits, to whom tl^e Mortgugor is known, 
no further authentication is required. Otherwise the attestixg witness must appear before one of the 
above fmiutionaries to make a declaration in the annexed form. This applies to instruments signed 
within the Colony. As to those signed elsewhere, see the Act, section 04. If the Mortgagor signs by a 
mark, the attestation must state "that the instrument was read over or explained to him, and that he 
appeared fully to understand the same ' 

o Repeat attestation for additional parties, if required. 

I 
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Accepted, and I hereby certify tMs Mortgage to be con-ect for the- purposes of the 
Real Property Act. 

Signed in my presence by the said 7 nr t 

yvho is personally known to me j Mortgagee.P 

* (Who will also sign endorsement.) " ■ 

The above may be signed by a Solicitor when signature o£ TransfeTree cannot be procured.— See note ». 



MeMOBINDTJM OB PEIOE ENCtTMBEANCES, &C., EEIEBEED T0.1 



FoEM OP Declaeation bi Attestins Witness.' 
Appeared before me, at , the day of , one 

thousand eight "hundred and' the attesting ivitness to lliis insli'ument, and 

declared that he personally knew ' the person signing the same, and whose 

signature thereto he has attested ; and that the name purporting to be such siguatuvo 
of the said" is his own handwriting, and that he was of sound mind, and 

freely and Toluntarily signed the same. 
Signed 
No, Mortgage of in 

Mortgagor. 



Particulars entered in the Kegister Book, Vol. Folip • . the 

day of 18 . * 

Registrar General. 



FOEM OE TeAKSEEB. 

I, or we, the within-named in consideration of pounds 

(£ ) this day paid to . by the receipt of which 

sum hereby acknowledge, do hereby transfer to ' the estate or 

interest of which registered proprietor as set forth in the within Memo- 

randum of Mortgage, together with all rights and powers in respect thereof. 

In witness whereof, have hereunto subscribed name at this 

day of 187 . 

Signed in my presence by the said \ Transferror. 

who is personally known to me '' J Transferi'ee. 

p For the signature of the Mortgagee hei'eto, an ordinary attestation is sulncieDt ; unless the instru- 
ment contain some special covenant "by the mortgagee, his signature will be dispensed with, in casea 
where it is established that it caniiot be procured imthout difficulty. It is, however, always desirable lo 
afford a clue for detecting forgery or personation', and for these reasons it is essential that the sigiistm-e 
should, if possible, be obtained. 

1 See note c. This when filled up shoidd be signed by the Mortgagor. A very concise note of Iho 
particulars will suffice. 

' May be made before either Registrar General, Deputy Registrar General, a Notary, J. P., or Com- 
missioner for Affidavits. Not required, if the instrument itself be made or acknowledged before one of 
these parties. ^' 

■ Name of witness and residence. 

* Name of Mortgagor. 

" Name of Mortgagor 

» Registrar General, Deputy, Notary, J.P., or Commissioner tor Affidavits. 



Poem oe Dischaeoe. 
Received from this day of the sum of 

being in full satisfaction and discharge of the within obligation. 

Signed in my presence by the said •) ATortsaeee 

■who is personally knOT^n to mef / ° 

+ The same requirement of attesf.ition and authentication will apply to a transfer or discharge by the 
Mortgagee, as to the creation of the Mortgage by the Mortgagor, as to which see note o. 



Fees (to accompany documents) :— Mortgage, 10s. ; transfer of ditto, lOs. j discharge 
-of ditto, 10s. ; and 2s. for every Crown Grrant or Certificate of Title after the first. 
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S[ew South Wales. (H 1.) 

MBJilOBANDTJM OF ENCUMBRANCE (in buplicati:). 
(26 Victoria, No. 9.) 

For securing annuity or other ascertained payments of money, other than an ordinary mortgage debt. 

If the Encumbrance be for contingent purposes or by way of indemnity, another form (II 2) will apply. 

eS" This form, as printed, comprises the whole laud in any grant or certificate, or the whole lands in 
seTcral grants or certificates ; for encumbrance of a part it may be adapted as directed in note h. 

Generally, howcTer, it will be found more convenient, before encumbering a part, to obtain a separate 
. certificate (^n4er secl^ion S7) for that portion, and another for the portion remaining unen- 
cumbered. 

^OTER. — If the encumbrancer's wife be entitled to dower, and it he intended she should release it, a 
form can \f<i obtained for this purpose as an annexure. 

I," beiug registered as the proprietor o| aji estate in fee simple^ in the 

land hereinitifter described, subject, howeTsr, to siicli enctunbrances, liens, and interests 
as are notified by memorandmn under-written or endorsed hereon," in all that piece of 
Iflsd containiag'' situated in= being the whole'' 

of the bnd comprised ins dated registered Tolume 

folio ^so all that piece of land'' 

And desiring to i;6nder the ^d. land available for the purpose of securing to and for 
the benefit of' the'' hereinafter -mentioned, do hereby encumber 

the said land for the benefit of the said with the'' of 

pounds (£ ) to be raised and paid at the times and in the manner following, 

that is to say : — ' To the intent that the said may be entitled 

to the benefit of aU the powers and remedies imphed or given in favour of an encum- 
brancee by the Beal Property Act, with the qualifications or additions following, viz. : — "' 

In witness whereof have hereunto subscribed name at the 

day of in the year of our Lord 

Signed in my presence by the said | Encumbrancer, 

who IS personally known to me" .( ^•J.^.^^Ju.uiali^^l . 



Accepted by me, 

Signed in my presence by the said \ Encumbranoee.P 

who IS personally known to me j 



(Who will also sign Indorsement.) 



Memobandum of peior Encujmbeance, &c., eefeebed TO.1 

■ Vame, residence, occupation, or other description in full. ^If more than one, insert '^ we," and make 
the other alterations required throughout. No alterations should TSe made by erasure. The words 
r^ected should be scored through with the pen, and ttiose substituted written over them, tbo alteration 
being Terified by signature or initials in the margin, or noticed in the attestation. 

b If a less estate, strike out "in fee simple j" and. interline the required alteration. 

c All prior subsisting encumbraaces must be thus noted, 

^ Area, in acres, roods, or perches. 
„ • Parish, town, county, 

f See note aboTe g^ 

e "Crown Grant" or " Certificate of Title." 

h Repeat if more than one. No description beyond, these references is required, unless the land be 
subdivided, in which case a Burvcyor's description and plan are necessary, hut if thereupon a separate- 
certificate be obtained as above recommended, (8^) reference thereto will be sufficient, otherwise this form 
must be altered by striking out " the whole ' and interlining ". a part,'* followed by the full description 
and plan, or annexing them if requisite. But every annexure should be identified with the original 
instrument, by memorandum referring thereto, signed by the same contracting and attesting parties. 

i Name, residence, and occupation, or other designation of Encumbrancee. 

k Annuity or other designation of intended Encumbrance, 
> ' Set forth times and mode of payment. 

tn Insert any such, if intended. In the MortgEige Form there are covenants to pay, and to Insure — 
but as these are not matters of course in encumbrances of other kinds, their insertion is left discre- 
tionary. 

n If the instrument be signed or acknowledged before the Registrar General or Deputy Registrar 
General, a Notary Public, a J.P., or Commissioner for Affidavits, no further authentication is required ;' 
otherwise the witness must appear before one of the above functionaries to make a declaration in the' 
annexed form. This applies to instruments signed within the Colony. As to those signed elsewhere, 
see the Act, section 91. Tf the Encumbrancer signs by a mark, the attestation must stale that the in- 
strument was read over or explained to him, and that he appeared fully to understand the same. 

" Repeat attestation for additional parties, if required. 

p For the signature of the Encumbrancee hereto an ordinary attestation is sufficient, hut any rejease 
or transfer by him wtU require the authentication above mentioned as required for encumbrancers. 

"1 See note c. This- when filled up should he signed "by ' the Encumbrancer. A very concise" 
'note of the particulars will suffice. 
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FoBM o¥ Declaeation by Attesting Witness."' 

Appeared before mo, at , the day of , one 

thousand eight hundred and ' the attesting witness to this 

instrument, and declared that he personally knew' the person signing the 

same, and whose signature thereto he has attested ; and that the name, purporting to be 
such signature of the said" is his own handwriting j and that he was of 

sound mind, and freely and voluntarily- signed the same. / 

[Certificate required by Section 104, whic^ rnuBt 
be signed by tlie eacumbrancee, or the next 
No. encumbrance totm by his solicitor.] 

in I, [or we] the within mentioned and 

, undersigned, do hereby certify 

Encvunbrancer. that the within memorandum of encum- 

brance is correct for the purposes of the 
Encumbrancee. Keal Property Act. 

[Signature.] 
Or, 
1 hereby certify, that I am the Solicitor 
of the within named and that the 

within instrument is correct for the pur- 
Particulars entered in the Eegbter Book, Poses of the Real Property Act. 



Vol. Folio the 

day of 186 



Signature.] 

Address.] 

Date.] 



Registrar General. Caotioh. — Any person falsely or negligently certi- 

fying is liable to a penalty of £50, besides 
damages to parties injured, 

■ May bo made before either Registrar Oencral, Deputy Registrar General, a Notary, J.P,, or 
Commissioner for Affidavits. 

• Name of witness and residence. 

* Name of Encumbrancer, 
" Name of Encumbrancer, 



EoemJop Teakspee. 

I, [or ive] the within named in consideration of pounds (£ ^ ) 

tliis day paid to by the receipt of which sum 

hereby acknowledge, do hereby transfer to the estate or interest of which 

registered proprietor as set forth in the within memorandum of encumbrance, together 

with all rights and powers in resjiect thereof. In witness whereof, 

hare hereunto subscribed name at this 

day of 186 . 

Signed* 

* Similar attestation, authentication, and certificate of correctness recLuired as to original encnra- 
brance, as to which see precediog forms and marginal notes n and p. The circomstances applying to a 
discharge of encumbrance are too variable to admit of a general form. 



DlSCHAEQE.t 

f If the satisfaction be by money payment' in full, the same discharge which is endorsed on the 
Mortgage Forms will apply. In other cases proof of death of annuitant, and of payment to date thereo 
to his representatives will be necessary. "With regard to attestation, &c., see above note to Form of 
Transfer='=, which will equally apply to Discharge. 

Fees (to accompany docnments) : — Encumbrance, If's. ; Transfer of ditto, 10s. ; Discharg« of ditto, 
10s. ; and 23. for every Crown Grant or Certificate of Title after the first. 

New South Wales. 
MEMOBANDUM op encumbrance (in Duplicate). H (2.) 

(26 Victoria, No. 9.) 

-]For fulfilment of terms of a separate instrument. For securing: annuities and ascertained payments. 
Form H (1) may be in general used, but if there be any specialand lengthy provisions, this Form (H 2) 
will be preferable. By its means the statutory encumbrance may be adapted to cash credits, 
contingent indemnities to sureties, and all other varieties of security. The detailed provisions 
may be contained in a separate deed, which may, although not annexed or registered, be deposited 
for safe custody, under sect. 68: This instrument simply confers the legal powers of encumbrancee, 
without imposmg on persons claiming title under him any liability to ascertain the facts on which 
the propriety of their exercise depends. 

If any check on the acts of the encumbrancee be stipulated for, it may be provided by entry of a caveat 

il^This form comprises, as printed, the whole land in any grant or certificate, or the whole lands in 
several grants or certificates ; for encumbrance of a jmrt, it may be adapted, if requisite, as directed 
in marginal note h. . ' 

Generally, however, it will be found more convenient, before encumbranrang a part, to obtain a separate 
certificate for that portion (under section 97), and another for the portion remaining unencranbered. 

DowEB.— If the encumbrancer's wife be" entitled to dower, and it be intended she should relfeise it, a . 
form can be obtained for this purpose as an annexure. 
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I." _ being registered as the proprietor of au estate j«/ee sinip^ei" in the land 

hereinafter described, subject, howeyer, to such encumbrances, lions, and interests as are 
notified by memorandum under- written or endorsed hereon," in all that piece of land 
containing^ situated in« being-the whole' of the land comprised 

™" dated registered volume foHo Also 

all that piece of land'> And desiring to render the said land available 

for securing' against any default in observance of the terms and conditions 

of the'' hereinafter referred to, hereby covenant with the said for 

the due observance of all such terms and conditions, and declare that upon any default 
therein, the said shall have and exercise all the powers of encumbrancee. 

And I hereby declare that tliis encimibrauee is intended to secure' according 

to the terms and conditions more fully expressed in a dated and 

made between and which, for the purpose of ascertaining the respective 

rights of the parties thereto as between themselves, and of determining the applica- 
tion of any moneys to be raised under the powers hereby conferred, is to be considered 
as a part of this instrument, whether hereto annexed or npt. But as regards the right 
of all persons claiming title under any act or instrument purporting to be in exercise 
of the said powers, and to be consequent on any alleged default in observance of the 
said terms and condition's, or of any covenant hereby entered in reference thereto, I 
hereby expressly declare that every such act or instrument shall, without the necessity 
of any statement of particular circumstances, be, of itself, conclusive evidence of the 
fact of such default, and of the fulfilment of all other preliminary conditions, by notice 
or otherwise (if any), required for giving full effect to every such act or instrument, and 
for excluding all objection to registration thereof. 

In witness whereof have hereunto subscribed name at the 

day of in the. year of owe Lord 

Signed in my presence by the said ") i- i. 

who is personaUy known to me -) incumbrancer. 

Signed" 

Accepted bj mc, 

Siened iu my presence by the said ^ -n, , 

^ ■ ^^ J j t Jincumbrancec.** 

who IS personally known to me j ^.u^ui-aLu^^.. 



Mbmoeandtjm of peioe Encumbbances &c., eefebeed to.p 



Poem of Declakatiois' by Attesting Witness-i 

Appeared before me, at the day of one thousand 

eight himdred and ' the attesting witness to this instrument, and 

■ Name, residence, occupation, or other description in full. If more than one, insert We, and make 
the other alterations required throughout. No alterations should be made by erasure. The wofds 
rejected should be scored through \viwi the pen, and those substituted written over them, the alteration 
being" verified by siguatui'e or initials in the margin, or notice in the attestation. 

^ If a less estate, strike out " in/ee simple" and interline the required alteration. 

" All prior subsisting encumbrances must be thus noted. 

d Area, in adres, roods, or perches. 

' Parish, to\wi, county. 

f-See note above a^ ' / 

E *' Crown Grant" or Certificate of Title. 

h Repeat if more than one. No description bej'ond these references is required, unless the land be 
subdivided, in which case a surveyor's description and plan are necessary. No alteration herein will be 
necessary if thereupon a separate certificate be obtained as above recommended (3^), otherwise this 
form must be altered by striking out " the whole" and inserting " a part" followed by insertion of the- 
■full description and plan, or annexing them if requisite. But every annexure should be identified with 
the principal instrument, by memorandiun referring thereto, signed by the same contracting and 
attesting parties- ' 

' Name, residence, and occupation, or other designation of encumbrancee. 

^ Cash credit bond, or as the case may be. 

I Here state generally the object of the security. 

*" If this instrument be signed or acknowledged before the Registrar^ General, or Deputy Ee^trar 
General, or by a Notary Public, a J.P., or Commissioner for Affidavits, no further authentication is 
required ; otherwise the attesting witness must appear before one of the above functionaries to make a 
declahition in the annexed form. This applies to instruments signed within the Colonj'. As to' those 
signed elsewhere, see the Act, section 94, and par. 10 of circular No. 2. If the enciunbrancer signs by a 
mark, the attestation must state that the instrument was read over or explained to him, and that he 
appeared fully to understand the saxae. 

" Repeat attestation for additional parties, if required. 

o For the signature of the encumbi*ancee hereto an ordinary attestation is sufficient, but any release or 
transfer by him will require the authentication above mentioned as required for encumbrancers. 

p See note c. This when filled up should be signed by the encumbrancer A very concise note of the 
particulars will suffice. 

*i May be made before either Registrar General, Deputy Registrar General, a Notary, J.P., or Coiif 
missioner for Affidavits. Not required if the instrument itself be made or acknowledged before one 
of these. 

»■ Name of witness and residence. 
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declared that ho personally knew' the person signing the, same, and whose 

signature thereto he has attested ; and that the name, purporting to be such sighafurd 
of the said' is his own handwriting, and that he was 6i sound mind, and 

freely and Voluntarily signed the same. 
Signed" • 

(Certificate required by section 104, which must be 

No. encumbrance of B^nedby the eneumbrancee, or the next torn 

™ I, [or we] the within mentioned and 

undersigned ' do hereby eertifo' 

incumbrancer. that the within instoument is correct for 

Enoumbranceei 



tht purposes of the Eeal Property Act ! 

Or 

I heteby certify that I am the solicitor of 
the within named and that the 

Particulars entered in Ihe Register 'within instrument is correct for the pur- 
Book, Vol. Folid the POses of the Beal Property Act. 



day of 187 



Signature] 

Address] 

EefiiBtM,r General. „ . [Date] 

Cadtiok.— Any person falsely or negligently certi- 
fying Is liable to a peoaVy of £60, besides 
damages to parties injured. Section lot 



" Name of encumbrancer. 
* Name of encumbrancer. 
" Registrar General, Deputy, Notary, J.P., or Coinmisslonei- for Affidavits. 



FOEM OF TEAITSPEE. 

I, [or we] the within named in consideration of pounds (£ ) 

this day paid to by ■ the receipt of which sum hereby 

acknowledge, do hereby transfer to the estate or interest of which registered 

proprietor as set forth in the within Memorandum of Encumbrance, together with 
all rights and powers in respect thereof. 

In witness whereof hare hereunto subscribed name at this 

day of ■ 187 . 

Signed* 

* Similar attestation, authentication, and certificate of correctness required as to original encumbrance 
as to which see preceding forms and iiotes k and m. 



DiSOHAEGB.f 

t The circumstances applying to discharge of encumbrance are too variable to admit of a general 
form. If the encumbrance be satisfied by a money payment in full^ the same discharge which is 
indorsed on the mortgage form will apply. With regard to attestation, &c., see above note to" Form of 
Transfer* which will equally apply to discharge. 

Febs (to accompany documents) ; — Encumbrance, 10s. ; transfer of ditto, 10s. ; discharge of dittOj 10a; 
and 2s. for every Crown Grant or Certificate of Title after the first. 



la. Limited to ^pecifio Property. 

(Anotlier form is supplied where the Power is general.) 

Ifeto South Wales. 

POWER OF ATTORlTEY. 

(26 Victoria, No. 9.) 

I, , do hereby appoint' attorney to sell to any person allor any 

of the lands'" belonging to me, under or by virtue of the Eeal Property 

Act, which are described or referred to in the Schedule hereunder written. Also,, to 
mortgage or otherwise encumber the same respectively, for seeming any sum at any rate 
of interest, or for any other purpose. Also, to lease all or any such lands as shaU be 
of freehold tenure, or sublet such as shall be. of leasehold tenure for any term- for 
■which I ooidd myself lease or sublet the same not exceeding twenty-one years in pos- 
esssion, at such rent, or for such other valuable consideration as my said" 

• If more than one is intended, add after name? and additions " jointly and each of them severally 
my attorneys and " 

!■ Add "leases," " mortgages," or otherwise, if in accordance with the fact, 
" Insert " attorneys or " if more than one. 
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attorney sliall deem fif 

"And for me and in my name or otlierwise to sign all euoli transfers aiid other instruments 
and do all such acts matters and things as may bo necessary or expedient jfor carrying 
out the powers hereby given, and for recoyering all suing of money that arc now or may 
become due or owingto me in resjject of Ihe pFemises, and for enforcing 6r~ varying my 
contracts, covenants, or conditions binding upon any purchaser, Jessee, tenant, or 
occupier oif the said lands, or upon any other person in respect of the same, and for 
. recovering and niaintaimng possession of the said lauds, and {or protecting the same from 
waste, damage, oi" trespass. 

In witness whereof I have hereunto subscribed my name, this day of 

186 . 

Signed in my presence by the said ) 

who is personally known to me" j 



Schedule eepeeeed to. 
(Shortly describe each property or interest, with reference to the volume and folio of registration.) 



FoEM OE Deciabation by AiTESTiifa Witness.' 

Appeared before me, at ' , the day of , one thou- 

sand eight hundred and -,. , the attesting vritness to this instrument; and 

declared tliat he personally knew , , the person signing the. same and 

whose signature thereto he has attested; and that thp name purporting to be such 
sjpjature of the said ' is his own handwriting, and that he was of sound 

miiid, and freely iind voluntarily signed the same. 

JVb. I, the within mentioned and undersigned, 

Power of Attorney from do hereby certify that the within Power of 

Attorney is correct for the purposes of the 
to Eeal Property.Act. 

Particulars entered in the Eegister 
Book, Tol. Folio , the 

day of 186 . 

Eegistrar General. 

^ Here inseit anything requirfed in additioii or modificatioiT. ■ ■ , . . 

" If this instrument be signed or aclcnowledged before the Registrar General or Deputy Registrar 
trar General, or a Notary Ihiblic, a J.P., or Coramissioner for Affidavits, to whom the Transferror 
is known, no.further authentication is required. Otherwise the AtTESTiNO witness must appear before 
one of the above functiouaries^to make a declaration in the annexed fortn. This applies to instnunentd 
signed within the Colony. As to those signed elsewhere, the execution or d^clai'^tiou as the case ihay be 
must he as follows : — If in Great Britain qj- Ireland, before the Mayor or Chief Otftcer of a Corporation, 
or before a Notary Public ; if in a, British Possession, before the Repstrar Genetul di- Recorder of Titles 
of such possessor, or before any judge or Notary Public, or before the Governor, GovcrriiUent Resident^ 
or Chief Secretary ; if in a foreign place, then before the British Consular Officer. If the Transferror 
-signs by a mark, ttie attestation must state " that the instrument was read over or explained to hjnii 
and that he appeared fully to understand the same.", ,,, ,: 

f May be made before either R^strar General, IJeputy Kegisti-ar General, a Notary, J. P., or other 
authorized functionary, enumerated in foregoing note. Not required^ the instrument itself be mad^e 
or acknowledged before one of these parties. 

K. Greneral Power. 
(A distinct form is supplied tor Specific Property.) 

l^ew South Wales. 

POWER OF ATTOKNET, 
(26 Tictoria, No. 9.) 

i, do hereby appoint" attorney to sell to any person all or 

any lands, leases, mortgages, or other encumbrances or registered estates or interests in 
land, whether now belonging to me, or which shall hereafter belong to me, under or by 
virtue of the Eeal Property Act, or of which I am now or shall hereafter be the 
registered owner under 9ie said Act. Also, to mortgage or otherwise encumber the same 
respectively, for securing any sum at any rate of interest or tor any other purpose. 

• Ifmore than one is intended, add after names and additions, "jointly and each of them severally 
my attorneys and" 
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Also, to lease all or any such lands as sliall be of f reeliold tenure, or sublet such as shall 
be of leasehold tenure for any term for which I could myself lease or sublet the same, 
not exceeding twenty-one years in possession, at such rent, or for such other Taluablo 
consideration as my said '' attorney shall deem fit." 

And for me and in my name or otherwise to sign all such transfers and other instru- 
ments, and do all such acts, matters, and things as may be necessary or expedient for 
carrying out the powers hereby given, and for recovering all sums of money that are 
now or may become due or owing to me in respect of the premises, and for enforcuii' or 
varying my contracts, covenants, or conditions binding upon any purchaser, lessee 
tenant, or occupier of the said lands, or vipon any other person in respect of the same 
and for recovering and maiataining possession of the saiid lands, and for protecting the 
same from waste, damage, or trespass. 

In witness whereof, I have hereunto sTibscribed my name, this dav 

of 186 . ' 

Signed in my presence by the said "I 

who is personally known to me"" J 



Poem op Deciabatioit by Attestin& Witness." 
Appeared before me, at , the day of , , one 

thousand eight hundred- and the attesting witness to this instrument, and 

declared that he personally knew " the person signing the same, and whose 

signiture thereto he has attested ; and that the name purporting to be such signature 
of the said is his own handwriting, and that he was of sound mind, and 

freely and voluntarily signed the same. 

-^0. I, the within-mentioned and under- 

signed, 
Poioer of Attorney from do hereby certify that the within Power of 

Attorney is correct for the purposes of the 
to Beal Property Act. 

Particulars entered in the Eegistor ' 

Book, Vol. Folio , the 

day of 186 . 

istrar G^eneral. 



•> Insert "attorneys or" if more than one. 

<^ Here insert anything required in addition or modiiication. 

■> If this instrument he signed or acknowledged hefoie the Registrar Oeneml or Deputy Kegistrar 
General, or a Notary Public, a J. P., or Commissioner for Affidavits, to whom the Transfen-or is known, 
no further authentication is required. Otherwise the attesting witness .must appear before one of the 
above functionaries to make a declaration in the annexed form. This applies to instruments signed 
within t^e Colony. As to those signed elsewhere, the executidn or declaration as the case may be, must 
be as follows, — If in Great Britain or Ireland, before the Mayor or Chief Officer of a Corporation, or 
before a Notary Public ; if m a British possession, before the Registrar General, or Recorder of Titles of 
^ such possessor, or before any Judge or. Notary Public, or before the Governor, Government Resident 
or Chief Secretary ; itin a foreign place, then before the British Consular Officer. If the Transferror 
signs by a mark, the attestation must state " that the instrument was read over or explained to him, 
and that he appeared full^^ to understand the same." 

" Ma^ be made before either Registrar General, Deputy Registrar General, a Notary, J.P., or other 
authorized functionary, enumerated in preceding note. ;^ot required if the instrument itself be made or 
acknowledged before one of these parties. 



K Ifew South WaUs. 

EEQ-ISTBATIOIf ABSTRACT. 
(26 Victoria, No. 9.) 
Pursuant to Act of the Legislature of the said Colony, intituled " The Eeal Property 
Act," sections 70 and 71, this Registration Abstract is issued for the purpose of enabling 
the Registered Proprietor to deal with the above described land at places without the 
limits of the said Colony, and shall continue in force from the date hereof until the 
day of or until the same be surrendered to me fo^ 

cancellation. 

In witness whereof, I have hereunto signed my name and affixed my seal, this 
day of 

Registrar General, 
Signed and sealed, the day of in the presence of 
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JVo. 

EEGISTKATION ABSIEACT. 

Particulars entered in the Register Book, Vol. rdio , the 

day of 18 . 

Registrar General. 

L Neiv South Wales. 

RETOCATION ORDER. 
(2G'Victoria, No. 9.) 
I) of being seized of an Estate in all 

hereby revote the Power of Attorney given by me to 
dated-the day of 

In witness whereof, I have hereunto subscribed my name, tliis day of 

in the presence of 

■^c. I, the within-mentioned and under- 

signed 
Sevocatioa Order. ^.° "hereby certify that the within Reroca- 

tion Order is correct for the purposes of 
the Real Property Act. 

Particulars entered in the Register 
Book, Vol. PoUo , the 

day of 18 . 

Registrar Grenel-al. 

Declaration for the purpose of Negativing Dower. 
I' of" do hereby solemnly and sincerely declare as follows : — " 



And I make this solemn declaration conscientiously believing the same to be true, and 
by virtue of the provisions of an Act made and passed in the ninth year of the reign of 
Her present Majesty, intituled " An Act for the more effectual abolition of Oaths and 
AiBrmations taken and made in various departments of the Grovernment of New 
South Wales, and to substitute Declarations in heu thereof, and for the suppression 
of voluntary and extra-judicial Oaths and Affidavits;" 

Subscribed and declared at this "l * 

day of 18 ,^ brfore me,' / 

Signature of Declarant. 

■ Christian and surname at full length. 

*" Residence and occupation. 

^ State the facts. If the date of a marriage be the fact declared to, the precise day. month, and year 
should, if possible, be set forth ; also, the place at which, and the name of the clergyman by whom the 
ceremony was perfoimed ; and the wife's maiden name. 

^ If Declarant cannot write, add, *' And I hereby certify, that the contents had been previously read 
over to the Declarant, who appeared perfectly to understand the same." 

f J.P., Notary, or Comniissiouer for Affidavits. 



Annexure to Application No. for the purpose of Boning Dower. 

These presents \»-itnes3. That in order to give further effect to the annexed appUcation" 
and"" his wife, hereby release, convey, and assure the land 

therein mentioned unto and to the use of ' ' of . his heirs and 

assigns for ever. In witness whereof, the parties to these presents have hereunto set 
their hands and seals, this day of A.r. 18 . 

Signed, sealed, and delivered by the said "^ "Il.s. 

and > 

in the presence of — ' ) ' ""l.s. 

■ Name of applicant. 

^ Name of wife. 

c Name, residence, and occupation of nominee. 

"■ Affix seal. ., 
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TniS is to certify, that wife of the abovenamed came before 

me," of ' [a Commissioner of the Supreme Court rf NewSovih 

Wales for taMng Affidamls, not residing mitldn ten miles of Sydney, and not being the 
person emploi/ed to prepare the within deed, and not leing a party thereto^ and she 
being by me examined, apart from her said husband, aeknowledged that the written 
instrument [the appHcation therein referred to being annexed thereto, and considered as 
part thereof] was executed by her, and that she was acquainted with and understood 
the nature and effect thereof ; and she declared that she has so executed the same 
freely and voluntarily, and without mpnace, force, or coercion, either on the part of her 
husband or of any other person. 

Witness my hand, at the • day 18 . 

■I [seal.] 

" [Note. — This acknowledgment must be made before the Registrar General or his Deputy, if 
executed in Sydney or within ten miles thereof ; if beyond that distance, then before any Commiasioiier 
for taking Affidavits, not within the exceptions stated in the Form of Certificate.] 



Annexiire to Memorandum <}f^ 
Byi- to^ of'' of land, being 

of the land comprised in= dated registered vblunlB , 

foUo 

Know aU men, that I' the wife of the transferror (or morf- 

gagor) named in the above mentioned and annexed memorandum, do hereby, for the 
considerations therein mentioned, and in order to give further effect theretoi relea^ unto 
the transferree {or mortgagee) therein also named, all my contingent right 
of dower or other claim or interest in or to the land therein and above mentioned or 
referred to. 

As vritness my hand, the day of • a.d. one thousand eight 

hundred and ■ 

Signed, sealed, and delivered in ) [seal.] 

the presence of — J 

This is to certify, that ' wife of the abovenamed c^me before 

me,s [o Commissionei- of the Supreme Court of New South Wales for taking 

Afftdavits, not residing within ten miles of Sydney, and not ieing the person employed to 
prepare the within deed, and not being a party thereto,'} and she being by me examined, 
apart from her said husband, acknowledged that the within written instrument was 
executed by her, and that she was acquainted with and iinderstood thp nature and 
effect thereof ; and she declared that she has so executed the same freely and voluntarily, 
and without menace, force, or fcoercion; either on the part of her husband or of any other 
person. 
Witness my hand at the day 187 . 

[beai.] 



• Transfer or mortgage, as the case may be. 

i> Name of transferror (or mortgagor). 

c Name of transferree (or mortgagee). 

•1 State quantity, and fill up references, as in annexed Instnuuent. 

" Certificate of title, or Crown gi'ant, as the case may be. 

<" Name of wife. 

B [Note. — This acknowledgment must be made before the Registrar General or his deputy, if executed 
in Sydney or within ten miles thereof ; if beyond that distance, then before any Commissioner for taking 
Affidavits, not within Oie exceptions stated in the form of certificate.] 



Certificate No. Vol. No. 

New South Waies. 

Caveat forbidding Segistration of dealing with Estate or Interest. 

(26 Victoria, No. 9.) 

(fS" Another form of Caveat, forbidding lands to be brought imder the Real Property Act, may be 

obtained.) ^ 

Take notice, that T,» oi'' claiming Estate or Interest" 

in lands described as"! forbid the registration of any memo- 

■ Name of caveator in full. 
1' Address and description in full. 

= Here state the nature of the estate or interest claimed, and the facts on which the claim is founded, 
J Here state particulars of description from certificate. A reference to the area; p""*! "^''yi "'' 
county, with No. and vol. will suffice. 
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randum-of transfer or instijjpient afEccting the said land until this caveat be by mo 
or by order of tbe Supremo Court or some Judge thereof withdrawn, or until after the 
ISipse of fourteen" days from the date of the service of notice of such intended regis- 
tration at the following address : — ' 

Dated this day of 18 . 

Signed in my presence, this "1 Signature of Caveator or his Attorney. 

day of 13 ,— j 

To the Begistrar General of the 

Colony of New South Wales. 

N.B.— Section 101 req^jres that the following certificate be-si"ned by cajieator or liis solicitor, and 
renders liable any person falsely or negligently certifying^; to a penalty of "£50; also, to damaged 
recoverable hy parties' injured.. , 

i certify that the witliin caveat is correct fbr the purposes of the Eeal Pi-operty Act.s 

" See indorsement. '^ 

f State distinctly, an address in Sydney at which notices relating hereto may be served. 
Bif by a solicitor insert — "And that lam the solicitor of the within-named caveator, and add his 
own address to his signature." 



Fees. ' 
For noting Caveat ... ... ... ... 10s. 

For withdrawing or cancelling Caveat ... 5s. 

The following information is afforded for guidance of parties in the interior : — 

No caveat can be filed or withdrawn untU thfi fees are paid. 

A caveat may be withdrawn at any tirde by a caveator. (See sec. 81.) 

Section 82 directs the Registrar General to notify the receipt of any caveat to the 
registered proprietor aJEEected thereby, who will be entitled to sum m on the 
caveator before the Supremo Court or a Judge, to show cause why it should 
not be reinoved. 

The same section provides, that, except in the case of caveats by settlors, or by or 
on behalf of beneficiaries under will or settlement (or for specified, causes by 
the Begistrar General) , caveats against a registered propriebdr shall lapse on 
14 days after notice to the caveator of an intended alienation, unless order 
made to the contrary by the Supreme Court or Judge. K the caveat be 
among the excepted cases, the reference to lapse on notice may be omitted; 
but an address) at which aU.proceedings relating to the caveat may be served, 
must be always inserted. ; 

-.Section 84 provides, that any person lodging any caveat with the Begistrar General 
without reasonable cause, shdU be liable to make to any person whb may have 
sustained damage thereby, such compensation as may be just ; and such com- 
pensation shall be recoverable in an action at law by the person who has 
siistained damage from the person who lodged the caveat. 

This form of caveat may sometimes be conveniently employed by way of equitable 
mortgage. If the certificate be deposited with this intent, a formal mortgage 
should be executed and retained with the certificate, the interest of the 
Mortgagee being then protected by a caveat. No formal mortgage should be 
held unregistered without lodging a Caveat. 

This caveat may also be rendered available pending unfulfilled cdntracts, or in 
cases of insolvency, to preclude dealings in prejudice of purchasers, creditors, 
or otllers. 



SPBCIAI, NOTICE OF APPLICATION. 

Land titles Office, 
Sydney,. 187 . 

Tour attention is called to the accompanying notification of claim of 
JTr. and tracing of land in respect of which he 

applies foy Certificate of Title, in order that you may lodge caveat within the time 
limited, if you have any opposing claim to allege ; as otherwise such claim will be 
finally excluded. 

The leading provisions of the Beal Property Act, in reference to caveat, are noted 
below for your information, and a printed form may be obtained at this Office, if 
required. 

I have the honor to be; 



Your obedient Servant, 



140 



REAL PROPERTY ACT AMENDMENT ACT. 



Peotisions op Eeal Pbopbbty Act EEaABmua Caveat. 

1. The lodging of caveat euspends all furtlicr action until caveat be witlidrawn or 
lapse, or until decision obtained from Supremo Court. (Sec. 22.) 

2. Every caveat lapses at the expiration of three months from receipt, unless 
caveator within that timp have taken proceedings in some Court of competent juris- 
diction to establish his title, aud shall have given written notice thereof to Registrar 
General, or shall have obtained from Supreme Court ordeu or injunction restrainir? 
Eegistrar General from bringing the land under the Act. (Sec. 23.) 

3. Caveat may bo withdrawn at any time by the caveator. (Sec. 81.) 

4. Any person lodging caveat without reasonable cause, is liable to make to any 
person who may have sustained damage thereby, such compensation as may be just • 
whiqji is recoverable in action at law. (Sec. 8t.) ' 

5. By omission to lodge, or allowing lapse of caveat after notice or with knowledge 
of application, claim on assurance fund is foi'feited. (Sec. 122.) 



Preamble. 



Transfer by en- 
dorsement on 
certificate. 



36 Vic. No. 7. An Act to amend the Real Property Act of 1862 
[21st February, 187i3.] 

Whereas it is expedient to amend the Eeal Property Act of 1862 in manner herein- 
after provided. Be it therefore enacted by the Queen's Most Excellent Majesty, by and 
with the advice and consent of the Legislative Council and Legislative Assembly of 
New South Wales in Parliament assembled, and by the authority of the same a? 
follows : — 

1. Upon the registration of any memorandum of transfer, in the form marked D in 
the Schedule to the " Eeal Property Act of 1862," comprising the whole of the land 
described in any grant or certificate of title, it shall not be necessary for the transferree 
to take out a certificate of title, in his own name, but he may receive the grant or certifi- 
cate of title of the transferror, or, in the case of a sale by a mortgagee, the grant or 
certificate of title of the mortgagor, vrith a memorial of the transfer in each case 
indorsed thereon ; and tho Eegistrar General shall not, after re^tering any sjich 
transfer, cuter a memorandum cancelling such grant or certificate of title, as required 
by the " Eeal Property Act of 1862," and each successive transferree (if any) of the wHole 
of such land may, at his option, take out a certificate of title in his own name, or may 
receive the same gi'ant or certificate of title upon which the memotial or memorials of 
any previous transfer or transfers have been endorsed as aforesaid ; but the Eegistiar 
General,' whenever in his opinion any grant or certificate of title shall be incapable of 
containing with convenience any further endorsements, may compel the last transfei-ree to 
receive a certificate of title in his own name. 

2. A transferree of land shall not be required in any case to present in duphcate a 
memorandum of transfer for the purpose of registration. 

_ 3. The effect given by section twenty-six of the Eeal -Property Act of 1862, to a 

name of deceased certificate of title issued in tho name of a deceased person, shall extend to eveiy Crown 
person. grant in tho name of a deceased person who would have been crititled thereto if 

living, 
caiargws for long: 4. In addition to the charges and fees provided by the " Eeal Property Act of 1862," the 
certificates, &o. Registrar General may charge for any certificate of title which shall exceed in length 

six foHos of seventy-two words each, a further sum of two shillings for eaeh foUo or 

part of a folio in excess of such six folios, and if there shall be more than one diagram 

ill such certificate, a further sum of one shiUing for every such diagram after the first 

diagram. 

5. All plans hereafter to be prepared and required to be deposited for the purposes of 

tho " Eeal Property Act of 1862" shall, if required by tho Eegisti'ar General, be in 

dupUeate. 

Act incorporated 6. This Act shall be construed together with the " Eeal Property Act of 1862," and 
vrith Act of 1862. except so far as any portion of the said "Eeal Property Act of 1862" may be repealed or 

altered or added to by this Act, the provisions of the said " Eeal Property Act of 1862" 

shall remain in f uU force. 
Short title. 7. This Act may bo cited for all purposes as the " Eeal Property Act Amendment 

Act of 1873." 
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REGISTRATION OF BIRTHS, &c. 

19 Vic. No. 34. An Act for registering Births, Deaths, and Marriages. 

[3rd December, 1855.] 
19. Certified copies of registers or of entries of registers made or given by the Certified copies 
Eegistrar General or any Deputy Registrar, and purporting to be signed by such officers sio^^\,y the 
respectively, shall be received as primd faoie evidence in any Court of Justice -vrithin Eegistrar 
the said Colony, of the fact of -the birth, death, or marriage, to whick the same relates : General, or any 
Provided that no entry of the register of any death shall be received as evidence of the ^?"shaU b?' 
fact of such death, unless there shall also be an entry of the register of the burial. received as 

primd/aeie 

REGISTRATION OF DEEDS, &c. evidence. 

7 Vic. No. 16. An Act to consolidate and amend the Laws relating to 
the Registration of Deeds and other Instruments in that part of the 
Colony of New South Wales not comprehending the District of Port 
Phillip. [20th December, 1843.] (*) 

1. [Preamble and Repeal of Acts.] 

2. And be it enacted. That this Act shall commence and take effect on and from the Commencement 
first day of January, one thousand eight hundred and forty-four. "' ■^°*- 

3. And be it enacted, That a public office to be called the office of the Registrar Office for the 
General shall be established and kept in the City of Sydney for the registration of -wnis de?ds!^o™tS' 
and devises, deeds, conveyances, and other assurances affecting real property, situate be established at 
within that part of the Colony of New South Wales not comprehended within the limits Sydney. 

of the district of Port Phillip, and for the registration of the Acts of the Colonial 
Legislature, charters of incorporation,, memorials of public companies, and other instru- 
ments in -Htiting, of and relating to property situate within the said^ Colony, and for the 
registration of certain marriages, births, baptisms, and burials which may occur or tale 
place within the said part of the said Colony ; and the said office shall bo kept open for 
the transaction of the business thereof for not less than six hours, beginning at the hour 
of ten in the forenoon on all days throughout the year, Sunday, Christmas Day, and 
Good Friday excepted. 

4. 5. [Appointment of Registrar General — Oath by Mm.] 

6. And be it enacted, That in the event of the said Registrar General being unable Eegistrar 
from sickness or otherwise to attend and perform the duties of his said office, or in the <»eneral in case 
event of the said Registrar General being absent from Sydney upon necessary business, absenceli^aD- 
such absence being with the permission of the Governor of the said Colony for the time point, with the, 
being, it shall be lawful for the Eegistrar General, with the approval of the said approbation of 
Governor as aforesaid, to appoint some fit and proper person to act in his stead, and to person to'ner-^ 
sign in his name all such memorials or other papers as require his signature, and to do form the duties, 
and perform all and every such other acts and deeds as appertain to and constitute the ProvisothatReg- 
duties of such Registrar General : Provided, nevertheless, that the said Registrar giSi'b'™^'^' 
General and his sureties shall be liable and answerable for tho laches, neglect, or mis- able for laches. - 
conduct of such deputy, in the same manner as such Registrar General and his sureties 

would be liable in case such acts or laches or misconduct had been done or suffered by 
the Registrar General himself. 

7. And be it enacted. That as soon as conveniently may be after this Act shall have come Transfer of re- 
into operation, the Registrar of the Supreme Court and the Eegistrar General appointed <=™'<'s, && , from 
under this Act shall (under direction of tho Judges or one of them) make an inventory in trar of Supreme 
duplicate of all Crown grants and enrolments thereof, and of all deeds, conveyances, and Court to the 
other instruments in writing affecting any lands or hereditaments in this Colony, and °*°* ""he 
memorials and registrations thereof respectively, and matters relating thereto, and all General * 
Acts of the Governor and Legislative Council which are required by statutes passed in 

the fourth and ninth years respectively of the reign of His" late Majesty King George 
the Fourth, to be enrolled in the Supreme Court of the said Colony, and were for that 
purpose deposited in the office of the Registrar of the Supreme Court, and of all charters 
of incorporation, co-partnersliip deeds, membrials of public companies, and certificates 
and registers of births or baptisms, marriages and burials, and of all other Instruments 
.of what nature soever, at any time required by anj law in force in this Colony to be 
registered, recorded, or deposited in the office of the said Registrar, and which shall 
then remain or be therein and shall not relate exclusively to the business of the Supreme 
Court, or any suit or proceeding in such Court in which said inventory shall be specified, 
particularly the years or volumes or numbers of each class of the said several instruments 
or documents respectively, and wliethcr the same appear to be complete or defective ; 
and after the making of such inventoi-y (of which each duplicate shall be signed by ono 

(*) See Appendix for the most important provisions of the old Registration Acts, 
which may still, although repealed, have an important bearing upon the questions raised 
by registrations, &c., before 1st January, 1814. 
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of tlie said parties and, delivered to and kept by the otbor of them), the said Eegietrav 
shall on the application at hia olfice of the said Registrar General, doliyer (on a day to 
be appointed by the said Judges or one of them as soon as possible thereafter), all and 
singular the records, instruments, and matters aforesaid, together with all books and 
indexes relating thereto, to the said Eegi'strar General, who shall thereupon sign 
npon the duplicate of inventory retained by the Registrar of the Supreme Court an 
acknowledgment of the receipt of the said several instruments, doeumeutsraud matters 
and such acknowl^gment and inventory shall' remain thereafter in the office of the 
said Registrar, and shall be a full and complete acquittance to him in respect to the 
charge of tlje same respectively ; and the said Registrar General ^haU thereupon aid 
thenceforth have the custody and chai-ge thereof, and shall deposit and retain the same 
in his office accordingly ; a^id the same records, memorials, instruments, and matters 
shall continue to have the same force and effect respectively to all intents as they 
respectively would have had if they had remained in the Registrar's Office of the 
Supreme Court and this Act had not been passed. 

8. And be it enacted. That from the day on which this Act shall comiuence, all grants 
^^ by Her Majesty and Her Successoi's of lands or other hereditaments in this Colony 

GenS»fs Office. ' ni^'^e or to be made under the Great Seal of the Colony, q,nd' which shall not haye b^n 
th^n already enrolled in the Supreme Court, shaJl be recorded by entry- at fuU length 
in the office of the KegistrSir Geheral in some book or books there kept for that purpose, 
and being so recorded shall for all purposes be of like force and effect as if the same 
had been duly enrolled and entered of record in the said Supreme Court, and also all 
wills hereafter to be made affecting any lands or hereditaments- in this Colony (not 
■within the District of Port Phillip), or so much of any such will as shall relate thereto, 
shall or may he registered in the office of the said Registrar General by the devisee or 
other party claiming title to or any other right or interest to or in such lands or here- 
ditaments under such will in the same manner and form as by this Act is directed with 
respect to the registration of deeds j and all deeds, conveyances, agreements, and other 
instruments affecting any lands or hereditaments in New South Wales (nol within the 
said district), and all certificates and registers of births or baptisms, marriages and 
burials, and all agreements or mortgages respecting any lien on wool or charge on or 
interest in sheep or other cattle, and aU charters of incorporation, deeds of co-partne^iip, 
memorials of companies, and other instruments in writing wliich said several deeds, 
instruments, documents, or matters, or any of them, a.t the time of the passing of this 
Act were or are required by any law in force within this Colony to be enrolled, recorded, 
registered, or deposited respectivelyby or with the Registrar of the Supreme Court or 
in his office (and which at the time of the conamencement of this Act shall not have been 
so enrolled, recorded, registered, or deposited), shall instead thereof be enrolled, recorded, 
registered, or deposited (as the case may require) by or in the office of the said Eegistrai 
General ; and such last-mentioned enrolment, recording, registration, or deposit shall have 
in all respects the same effect respectively to all intents and purposes as S the same had 
been performed by or had taken plaoe in the office of the Registrar of the said Supreme 
Court, and this Act had not been passed. 
Acts of Conncil 9. And be it enacted. That all Acts passed by the Governor of If ejv South "Wales with 
to be enrolled in tiig advice and consent of the Legislative Council thereof, during the present Session of 
"*""° "' the said Council, shall be transmitted to and enrolled and recorded in the office of the 
Registrar General at Sydney, and all Acts to be at any time hereafter passed by the 
said Gkivemor and Council shall within ten days from the day o]} which the same 
shall become law be transmitted, enrolled, and recorded in like manner. 

10. And be it enacted. That from and after the day on which this Act shall commence 

& tfi b ■ -g "^^ **^° effect, aU wills and devises affecting -real estates made or to be ma4e aaid 

teredinth^^be publisjied, or full copies of such wills certified by, the oath of one credible person taken' 

of the Registrar before a Judge of the Supreme Court of New South Wales, or before the Registrar 

GeneraL General, or his deputy, or before any Commissioner appointed by the said Court for 

taking Affidavits, and not residing within ten miles ot Sydney, and all agreements in 

Avriting, deeds, conveyances, and other instruments, except leases for less than three years 

affecting real property situate in that part of the Colony of New South Wales not comjire- 

hended within the limits of the District of Tort Phillip, and all agreements in writing 

giving a preferable lien on wool, and memoiials "of mortgages of sheep, cattle, or horses, 

made and executed under an Act of Council passed in the present Session of the Legislative 

Council of this Colony, intituled " An Act to give a preferable Lien on Wool from season 

" to season, and to make Mortgages of Sheep, Cattle, and Sorses, valid without deliveri/ 

" to tite Mortgagee," and all charters of incorporation, memorials of public compames, 

and other instruments in m-iting of and relating to the propei-ty situate within the_ said 

part of the said Colony wliich may require registration, and all certificates and registers 

of oertain maraages, births, baptisms,and burials which may occur or take place within the 

said part of the said Colony, vmich cither by law or practice have heretofore been enrolled 

or registered in the office of the Registrar of the Supreme Court, shall- or may after the. 

passing of this Act be enrolled or registered in the office of the Registrar General, 
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11. Aiid bo it enacted, That all deeds and other instruments (-nills excepted) affecting Deeds to take 
any lands or hereditaments or any other property in the said part of the Colony of New to priority'^of"" 
South Wales, which shall be executed, or made bmid fide, or for valuable consideration, registration. 
and which shall be duly registered under the proTisions of tliis Act, shall have and ° ■ 
take priority not according to theu- respective dates, but according to the priority* of 
the registration thereof only. (^^) 

-12. And be it enacted. That when any party to any instrument required to be Representative 
registered shall be dead or absent from the Colony at the time when the registration "' 1'="''^ '''J^*''' 
thereof shall be requii-ed to be made, it shall and may be competent for the lawful absS'pMty" 
representative or attorney of such party, upon application to one of the Judges of the may sign inemo- 
Supreme Court at Sydney, and upon proof; to the satisfaction of such Judge, of the fact rialin Bis name, 
of the death or absence of sueh pai-ty, and upon the order of such Judge, to sign the 
attested copy or memorial of sueh instrument in the name and oil the behalf of the 
party to sucli instrument, and such signing shall be as valid and effectuai to all intents 
and purposes as if such attested copy or memorial had been signed by the original party 
or parties thereto. 

13. And whereas, from the imperfect manner ia which the limitations contained in Full copies upon 
deeds and conveyances relating to real estate's are generally set forth and described in ^3^^^"* "' '^" 
the memorials or extracts of the same as heretofore filed, it is expedient that f liU copies, affecting i-'eal 
written upon veUum or parchment, of aU deeds, conveyances, and other assurances estate to be 
affecting real estates should be registered and filed in the office of the Registrar General and mrfln the 
instead of the meigorials or extracts heretofore required : Be it therefore enacted That ofSco of Eegis- 
from and_ after the day on which this Act shall commence and take effect an examined trar GeneraJ 
copy at fiUl length signed by some or one of the parties to the original deed or instru- jJH^JIrf^'as 
ment, and certified by the oath of one credible person, such oath having been taken before lieretofore. ' 

a Judge or before the Registrar General or his deputy, or before any Commissioner 
appointed by the said Court for takiijg Affl,davits, and nofresiding-within ten miles of 
Sydney, of every deed, conveyance, and other instrument affecting or relating to real 
estates situate within that part of the Colony of New South Wales not comprehended 
within the Umits of the District of Port PliiUip, shall be filed in the office of the 
Registrar General of the said Colony at Sydney, in lieu of the" memorial or extract 
heretofore filed, and every such certified copy as aforesaid and also every certified copy 
of any such will as aforesaid, shall or lawfully may be received and given as secondary 
evidence in any suit or proceeding. 

14. And be it enacted That upon the deUvery into the Registrar Genertil's Office of Receipts to ba 
any such certified copy or memorial as aforesaid, and the verification of the same, the §?°*?i?^ 
Registrar General or his deputy shall grant and sign a receipt for such copy or General, 
memorial in which shall be specified the certain day and hour on which the same shall 

have been delivered into the said office, and the name and place of abode of the 
ivitnesses or witness attesting or verifying the same, and the number of such verified 
copy or memorial according as the same shall be numbered in the said office ; and such 
receipt shall be endorsed or written on the original instrument to which such certified 
copy or memorial shall relate, and shall also be entered on such certified copy or 
memorial, and the time so endorsed shall be held, deemed, and taken to be the time of 
the registration of every sucli deed, conveyance, or other instrument in writing whereof 

(*) See section 18 of the Titles to Land Act, 1838, post, p: 153. 

P^) The non-registration of a deed makes it void against a subsequent purchaser for 
value claiming under a duly registered deed, whether such last deed were executed by 
the transferror or his assignee. Fuller v. Goodwin, 4, S.C.R., 66. 

A, having mortgaged his estate to B, "purchased from C, the Assignee of his insolvent 
estate, aU his assets, including the equity of redemption, for a nominal consideration, 
but did not register his conveyance. Subsequently, B, without notice, and for a nominal 
coijsideration', purchased the same equity of redemption from C, and registered. Held 
that under 7 Vic. No. 16, B's title had priority, no mala fides having been shown iuC. 
Campbell v. Josephson, 1, S.C.R., Eq. 35. 

The Colonial Registration Act, 5 Vic. No. 21, section 11 — [Although this Act has 
been repealed, the wording of the section corresponds' with section 11 of the Act now in 
force, 7- Vic. No. 16. — EDrj—enacts that aU deeds, and other instruments affecting any 
lands or hereditaments in New South Wales, duly registered, shall have priority accord- 
ing to the date of registration in relation to the property. The surviving executor 
under the will executed for a nominal consideration a conveyance of the land, in con- 
firmation of the previous execution sale made by the Sheriff under a fieri fc^oias. 
Such deed was held under the circumstances not to be, in the purview of 'that Act, a 
deed for valuable consideration, so as to give by registration priority over a previous 
purchaser whose deed was not registered. Sullen and another v. A' Beckett and others, 
1, Moore's P.C. Reports, N.S., p. 224. On the question of registration-penrfe»ie lite, see 
BlacJcwood y. London Chartered Bank of Australia, 5,- L.R., P.O. A., p. 92, and 
9, S.C.R., 32-101. 
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such certified copy or memorial shall have been made a« aforesaid j and every sucll 
certified copy or irfemorial so delivered into the said office shall be numbered successively 
according to the order of time in which tlio same shall have been delivejcd, and sliall 
immediately be registered according to such number and order of time in a book or 
books to be provided and kept for such purpose in the said office, and every such book 
shall be open at all convenient times to the inspection of aU such porsqits'as may be 
desirous of searching the same. ' "" 

Size of parch-* 15. And be it enacted, That from and after the day on which this Act shall commence 

ment for certified and take effect, every such certified copy as aforesaid of any deed, conveyance, or 
anS'memorials! o^'^^r instrument affecting "real *estateB and also every such memorial of any mort- 
gage on sheep, cattle, or horses, which shall be required to be registered in the office of 
the said Registrar General, shall be written or printed, or partly written and partly 
printed, upon good vellum or paa-chment of the size of eighteen inches in length by twelve 
inches in breadth, having an entirely clear margin or border without writing or printing 
on either side, of the breadth of two inches along the whole length of every such 
certified copy as aforesaid of any deed, conveyance, or other instrument, and of every 
such memorial as aforesaid, and no such certified copy or memorial as aforesaid, written 
or printed otherwise than in accordance with the preceding directions, or having therein 
any erasiires or interlineations, shall, from and after the day On which this Act sliall 
commence and take effect, be received by the said Begistrar General into his office, 
unless such erasure or interlineation shall be noticed in the margin opposite thereto, 
by the signature or initials of the person certifying on oath to the truth and correctness 
of such copy or memorial. 

16. And whereas fines with proclamations could not be conveniently levied nor 
common recoveries suffered in thisXJolony, and whereas by a certain Proclamation of 
(fa m'mcIi'isiO *''® Governor of New South Wales bearing date the sixth day of March in the year 
as to barring ' of our Lord one thousand eight hundred and nineteen, certain regulations were made 
right of married for barring the right and title of married women to dower, and otlicr her estates of 
women to dower, fi-p^hold, and whereas it is expedient that the said proclamation, so far as respects the 
alienation of any such right and title hand fide made in conformity therewijth, should 
be confirmed, and that the want of fines and recoveries should be effectually supplied- 
by making other conveyances attended with the particidar forms hereinafter mentioned 
Every deed, &c., equivalent thereto : Beit therefore enacted, That every deed, conveyance, or other 
executed by any instrument in writing, made and executed by any married woman, of and concerning 
married woman j^^y lands, tenements, or hereditaments situated in New South Wales, and aeknow- 
damation to'be lodged in the form and manner appointed and directed by the said proclamation, shall 
Held valid. be and be taken to be valid and effectual to pass and convey all the right, title, and 

interest of such married woman to and in all such lands, tenements, or hereditaments 
intended to be alienated and convoyed by such deed or other instrument ; and further. 
Deeds made and that any deed or deeds in due form of law made and executed by any party or paitics 
executed in due from whom any estate, right, title, or interest in any lauds, tenements, or hereditaments 
fortn o' '*'"' situated in New Soutli Wales, is or may be intended to be passed and acknowledged by 
before a Judge of such party or parties in the manner liercinaftor mentioned, that is to say, if such deed 
the Supreme or deeds shall bo made and executed in New South Wales, and shall be acknowledged 
&>urt of N. S. before one of the Judges of the Supreme Court of New South Wales, or before the 
Diemen°s Land, Registrar General appointed under this Act, or his deputy, or before any Commissioner 
&c., or if made of the Supreme Court appointed under this Act, such Commissioner not being a party 
in Great Britf >". to such instrument nor having been employed to prepare the same, or if made and 
a MwOT or othCT executed in Yan Dicmen's Land, or in New Zealand, or in South Australia, or in 
Chief Magistrate, Western Ausfaalia, or in the District of Port Phillip, sliall be acknowledged before a 
shall be valid. Judge of such Colony or District respectively, or if made and executed in Great 
Britain or Ireland, shall be acknowledged before any Mayor or other Chief Magistrate 
of the city, borough, or town corporate where or near to which the person or persons 
making such acknowledgment shall reside, such deed or deeds so acknowledged shall bo 
as valid and effectual in the law to pass all the estate, right, title, interest and claim of 
the respective parties to such deed or deeds in or to all and every such lands, tenements, 
or horeditaments as aforesaid in such deed or deeds mentioned and intended to be con- 
veyed, and to transfer and convey the same to the grantee or grantees, bargainee or 
bargainees or other person or persons in such deed or deeds mentioned, their hens 
and assigns for ever, according to the several estates and interests in and by such deed or 
deeds conveyed and limited, as if a fine or fines with proclamations had been levied, or a 
common recovery or recoveries had been suffered qf such lands, tenements, or heicdita- 
mcnts, or as if such lands, tenements, or hereditaments intended to be conveyed bad been 
conveyed by the firmest and most regular deeds, conveyances, and instruments : Provided 
always tliat in case any married woman may bo a party to any such deed or deeds as last 
aforesaid sijch married woman shall be at the tune of the execution thereof of the full 
age of twenty-one years, and shall be examined privately and apart from her husband 
by the Judge or other pei'son before whomsiich acknowledgment shall be made as afore- 
said, and confess that she did execute the same freely, voluntarily, and without the fear, 
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menace, or Coercion of her husband : Provided also that every such acknowledgment 
and confession as aforesaid shall be certified under the common seal of such city, borough, 
or toyra corporate, or seal of office of the Judge or other person before vfhom the same 
shall be made as aforesaid, and such certificate shall be endorsed or affixed to such deed 
or deeds as last aforesaid, and shall be in the form, or to the effect of the form set 
forth in the Schedule to this Act annexed marked A, and shall be deemed and taken 
as sufficient proof of every such acknoivledgment or confession as aforesaid. 

17. And be it enacted. That it shall be lavpful for the Judges of the Supreme Court Judges may 

of New South Wales, or any of them, by a commission under his or their hand and seal, Woin^ persona 
to authorize and empower certain fit and proper persons to take and receive th9 acknow- a!ctaiowledg- 
ledgment of such party or parties as aforesaid, or the confession of any married woman ments. 
as to her voluntary execution thereof in manner aforesaid, and the same shall be certified 
under the hand and seal of such person and endorsed or written upon, or affixed to such 
deed or deeds as hereinbefore directed, and shall be of like force and effect as if such 
acknowledgment or confession had been made before any Judge of the said Court. 

18. And be it enacted, That the original instrument to which any such aoknowledg- Original instru- 
ment or certified copy or memorial as aforesaid relates shall be produced to the Judge ment to be pro- 
or Begistrar Genersd or other person before whom the same shall be made or verified as course to he 
aforesaid, and in case such instrument shall appear to have been executed by any pai-ty taken if any- 
unable to write, then such Judge, or Begistrar General, or other person, shall refuse to taarksman 
complete such acknowledgment, or certified copy, or memorial, by certifying the same, t"®™*"- 
unless the execution by such party shall be attested by some ' Justice of the Peace, or 

barrister, or attorney, or notary public, other than the party by whom such instrument 
shall have been prepared, whose attestation shall contain a certificate that the contents 
of such instrument were previously explained to the party so unable to write, and that 
the nature and effect thereof were at the time of such attestation to the best. of the belief 
of such Justice, or barrister, or attorney, or notary public, understood by such party. 

19. And be it enacted, That there shall be paid in respect of the several matters men- Fees to be paid 
tioned in this Act, and in the Schedule hereunto annexed marked B, and also for and °° registration, 
upon the enrolment of eveiy grant of the Crown hereafter made and issued, the sums or 

fees respectively set forth in the said Schedule, which respective sums or fees shall bo 
demanded and taken by the Begistrar Greneral at Sydney or by his deputy, or other 
person who may be appointed to discharge the duties of Begistrar, upon reteipt by him 
of any such certified copy as aforesaid, or memorial, or grant from the Crown, for the 
purpose of registration, or enrolment, as the case may be ; and a true and regular account 
of all such fees shall be kept in the said Begistrar General's Office, and shall be accounted 
for and paid over by the Begistrar General to the Public Treasury : Provided always that 
the sums or fees hereby made payable on the enrolment of any grant from the Crown 
shall not he paid to such Begistrar General, Deputy Registrar, or other person as afore- 
said, but to the Colonial Treasurer in Sydney or to such other officer as may be appointed 
by His Excellency the .Governor to deliver such grant, upon the delivery of the same to 
such grantee or to his representatives or assigns ; and all such fees or sums so paid shall 
be accounted for and applied in the same manner as other public moneys coming into 
the hands of the said Colonial Treasurer are required to be accounted for and applied. 

20. And be it enacted, That in addition to the fees made.payable by the said Schedule Fees to Commis- 
marked B, it ^haU be lawful for every Commissioner appointed under this Act, except "o°6r. 

at Sydney, to demand and have for his own use for the taking and certifying by him as 
aforesaid of every such acknowledgment under this Act the sum of five shillings, and 
I for the taking of every such verification of any such 'certified copy or memorial as 
aforesaid the sum of two shillings and sixpence. 

21. And be it enacted and declared. That no judgment in any action at law recovered No judgment 
or to be recovered shall bind or affect, or be deemed to have bound or affected, any recovered to bind 
lands or hereditaments- in the said Colony : Provided always that every writ of execu- cutiOTikidged"*' 
tion or any such judgment against the lands or hereditaments of the person against with the Sheritf. 
whom such judgment shall be obtained, when delivered to the Sheriff of the said^Colony, 

or to the Sheriff of any district thereof, as the case may be, shall affect and be deemed 
to have bound such lands from the time of such delivery thereof in like manner as any 
writ of fieri facias now binds goods and chattels. 

22. And be it enacted, That the term instrument hereinbefore used shall, for the Term instrument 
several purposes of this Act, be construed to include not only conveyances and other 

deeds, but also all instruments in writing whatsoever whereby real or leasehold estates 
or stock shall be affected or shall be intended so to be. 

23. And be it enacted, That in all cases where an acknowledgment is required to be As to official 
certified under an official seal, the seal actually affixed to any such acknowledgment ' or ^'*'s- 

to any certificate thereof, shall for the purposes of this Act be taken to be the official 
seal of the officer taking or certifying the same, and no evidence to prove the contrary 
shall be admissible in any case either at law or in equity. 

24. And be it enacted. That in every case where the production of any such certified Facilitating 
copy as aforesaid or of any memorial shall be required for the purposes of evidence production of 
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certified copy in under this Act, the same eihs^U or may be produced either by the eaid Registrar General 
evidence. ^^ Deputy Begistrar or any clerk in the office of such Registrar appointed by him for 

that purpose. 
Effect of regis- 25. And be it enacted, That with respect to every deed of feoffment hereafter 
last-'mentibned ^^^ecuted, of which any such certified copy as aforesaid shall be duly deposited in the 
cases as to deeds oflSce of the Registrar Greneral in manner aforesaid, such copy shall operate as and be 
of feoffment. for all purposes equivalent to livery of seisin as to the lands and hereditaments com- 
prised in and intended to be conveyed by such deed of feoffment the same in all respects 
as if the.re had been livery of seisin actually made and given of the same lands and here- 
ditaments in the most valid and effectual form and manner. 

26. And be i,t enacted, That every deed or instrument of release executed after the 
passing of this Act, shall be as effectual as if the releasing parties ivho shall have executed 
the same had also executed a lease or bargain and sale for a year for giving effect to 
such release, although no such lease or bargain and sale shall have been executed, and 
tliat the recital or mention of a lease or bargain and sale in a release executed before 
the passing of this. Act shall be conclusive evidence of the execution of supH lease or 
bargam and sale. 

27. [False oaths made punishable.] 

28. And be it enacted, That if the said Registrar Senerat or any Deputy Eegistra?, 
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clerlt neglecting qj. ^ny o\,>j-\ pj person emjjloyed in the said Registrar'^ OfSIce, shall wilfully or 
ingorregistering negligently omit to number, register, or enter, or to have numbered, registered, or 
any memorial, entered in manner hereinbefore directed, any deed, memorial, or certificate dehvcied 
Registrar *» PfO^ into the said office, he, the said Registrar General, shall for every such offence forfeit 
apena yo £ . ^^j ^^ liable to pay to Her IVfajesty, Her Heirs and Successors, the penalty of one 

hundred pounds, and be further liable in damages to the party injured to the extent of 

the loss or injury sustained ; ancl if t^e sa,id. Registrar- General or Deputy Begistrar, or 
Registrar or any elerk or person vrha|tsoever, shall destroy, embezzle, or secrete, forge, counterfeit, 
clerk, or person j.^^c, deface, or alter any deed or memoriai7or any part thereof, or any endorsement 
any memoriSf' ™ade thereon, or a,ny entry or rcgisti7 thereof in a;ny book in the said office, with intent 
guilty of felony, to defraud or injure any person or persons, sijoh Registrar, clerk, or person so offending 

shall be deemed guilty of fe),ony, and being duly convicted thereof shaU be transported 

for life. 

29. And bo it enacted. That it shall be<the duty of the said Registrar General and of 
his deputy for the time being, from time to t\me, (;o make and prescribe the form and 
size of copies of deeds and memorials, and other instruments to be registered in his 
office, so as to facilitate reference to them and render their presei-vation secure, and to 
make proper indexes to all registrations that (as far as may be) information may readily 
be obtained by pai-tiea interested therein as to all incumbrances and hens or mstni- 
mcnts affecting or intended to affect real estate iiji the Colony. 

30. And whereas' it is convenient that office copies of the deeds and memoliajs, 
registered or to be registered in the said Registry Office should under certain limitations 
be received in evidence : Be it enacted. That in all proceedings before any Court of 
Justice, for all purposes whatsoever, an office copy of any deed or memorial registered 
or to be registered in the said office shall upon such office copy being proved in hke 
manner as an office copy of any other record, be received and taken as evidence ot the 
contents of the deed or memorial of w;hich it purports to be an office copy, without the 
production of the original copy of deed or memorial : Provided always that the pai^y 
producing the same, or his attorney, aball before producing the same give reasonable, 
notice in writing thereof to the adverse party. • >t o t-i, 

31. And be it enacted. That it shall be lawful for any person residing m New Soutn 
Wales to deposit in the office of the Begistrar General of the said Colony, his or her last 
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deooS fn the ^^■iU and testament under an envelope or cover, sealed, with the seal of such person, and 
the same shall be endorsed with such person's name, and shall rejpain m the said omce 
in the custody of the said Begistrar General until the decease of the testator ^unlesg 
previously required to he given up by such testator), and upon the death o± such person 
the Begistrar General shall examine the same, and deliver it to the executor tot namea 
therein, or other person lawfully entitled thereto, or in case of doubt to such person or 
persons as the Chief Justice ol- any Judge of the said Court shall upon summary 
application order and direct. • ,, , ., 

82. And be it enacted. That the limits of the District of Port Phillip shaUtoi tno 
purposes of- this Act comprise all such parts of the Territory of New South Walra as 
now are or shall at any time hereafter be comprised in the hniits withm wlucn tne 
Ecsidont Judge of the said district now hath or may hereafter have jurisdiction. 

33. And be it enacted and declared, That anything required to be done under tnis 
Act not specially declared to bo applicable to that part of the Colony of ^^ew i3°utn 
Wales situate within the iimits of the District of Port Phillip shaU be held to De 
applicable only to that part of the said Colony not comprehended withm such limits. 

31-. And bo it enacted. That the Begi^rar General at Sydney shall, as soon as con- 
veniently may bo after the passing of this Act, except in the cases excepted ip-the ma 
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recited Act passed in tlie fifth year of tlie reign of Her present Majesty, make out and memorials to le 

transmit to tKe Deputy Registrar of the Supreme Court at Melbourne a transcript, p^'d^p^'iup '" 

certified under liis liand, of all memorials of instruments affecting land within the 

District of Port Phillip, which were deposited for registration in the office of the 

Registrar of the Supreme Court at Sydney, and which, under the provisions of this Act, 

may or shall hare been transferred to the office of the said Registrar General ; and all 

such transcripts shall be receiTcd by the Deputy Registrar or other person discharging 

the duties of Registrar at Melbourne, and be by him entered and preserved, and shall 

be of the same force and effect to all intents and purposes as the original memorials at 

Sydney. 

35. And whereas by an Act of the G-overnor and Council, of New South Wales made Registries under 
and passed in the fifth year of the reign of His late Majesty Hing William the Fourth, 5 William IV. 
intituled, "An Act to remove doubts as to the validity of certain Marriages had and ^°' ^ 
" soiemnized within the Colony of Nem South Wules, and to regulate the registration of 
" certain Marriages, Jfaptisms, and Burials," and whereas by a certain other Act of the 
said. G-overnor and Council, passed in the third year of the reign of Her present Majesty, 
intituled, "An Actjtir better ensuring the registration of Marriages, Maptisms, o»(j; 3 Victoria No. 
Burials," and whereas by a certain otheir Act of the sSid G:overnor ^p,A. Council, passed ^' ™'' 
in the fourth year of the reign of Her said. Majesty,, intituledj " An Act to remove doubts^ i Victoria, No. 
as to the vdiditg of certain Marriages had and solemnized milhin. the Colony of New 11, transferred to 
South Wales by Ministers of the Congregational or Independent and Baptist Deaomi- GeneraVs Office. 
nations, and to regulate the registration of certain Marriages, Births, or Baptisms, and 
Burials," it is enacted that the certificates of the marriages, births, baptisnjSj and 
burials mentioned in the said several Acts are to be transmitted to the Registrar of the 
Supreme Court of New South WaleSj for the purpose of having such certificates pre- 
served and enrolled, in the manner and at such times in sueh several Acts mentioned 
and directed ; and whereas it is intended that the said several certificates shall, from and 
after the day on which this Act shall commence and take effect, bo transmitted to the 
Registrar General at Sydney to be registered in his office, and not in the office of the 
Registrar of the Supreme Court of New South Wales : Be it enacted. That from and 
after the day on which this Act shall commence anc^ take effect the certificates or 
registers of all marriages, births, baptisms, and burials by the said recited Acts required 
to be transmitted to and registered in the office of the Registrar of the Supreme Court 
of New South Wales shall be transmitted to aruJ, registered in the office of the Regis- 
trar General a,t Sydney, with the exception of such marriage's, births, baptisms, and 
burials as shall occur within the liipits of the District of Port Phillip, and in all cases 
occurring within the said district of Port Phillip, such certificates or registers of 
marriages, births, baptisms, and burials shall be transmitted to the Deputy Registrar of 
the said district. 
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This is to certify, that A.B., the wife of the within-named W.B., came before me, A.B., 
a Judge of the Supreme Court of New South Wales — (or before me, CD., Registrar 
General of the Colony of New South Wales) — (or before me, E.P., a Commissioner 
appointed.by the Supreme Court of New South Wales for taking Affidavits, not resident 
within ten miles of Sydney, and not being the person employed to prepare the within 
deed, nor being a party thereto), and she being by me exaihined apart from her said 
husband, acknowledged that the within instrument was executed by her, and that she 
was acquainted with and understood the nature and effect thereof, and she declared that 
she had executed the same freely and voluntarily without menace, force, or coercion, 
cither on the part of her husband or any other person. Witness my hand and seal at 
~ the day of 18 

CD. (l.s.) 

Judge, Registrar, or Commissioner, as the ease may be, 

N.B. — Where the acknowledgment is not by a married woman it will extend only to 
the fact of execution, and that the party knew the nature and effect of the instrument, 
and the above form must be altered accordingly, and where the acknowledgment is taken 
before a Judge, the Registrar, or a Commissioner, the above form must be adapted 
accordingly. 
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B. 

Table of Fees to he taken under this Act. 

e. d. 

1. For recemng every -will, or certified copy, or memorial of any deed for regis- 
tration, including verifying the same, and endorsement of receipt on original 
deed ..'. 7 6 

2. For every actnowledgment before whomsoever made, and vrhether already 
made or to be thereafter made ... ... ... 10 

3. For the enrolment of every grant of land hereafter issued under the Seal of 

this Colony vf here the quantity granted shall not exceed 50 acres 5 o 

4. For ditto where the quantity shall be over 50 but not imder 300 acres ... 7 6 

5. For ditto where the quantity shall exceed 300 acres •, ... 10 fl 

6. For every search of copy of any deed, or of any memorial of any deed or 

will of one property ... ... ... ... 2 6 

7. For every search for any copy of any grant of land ' ... 2 6 

8. For every examined copy of memorial or of any deed not exceeding six folios 5 

9. For every folio of 90 words exceeding six folios ... 8 

10. For every extract from any memorial, will, or other writing per folio ... 08 

11. For receiving and noting every will deposited for safe custody 5 

12. For every examined copy of deed of public company or charter of incor- 

poration per folio ... ... ... ... ... • 8 

13. For every search for will ... ... ... ... 10 

14. For every search for copy of deed of settlement of puhlio company or charter 

of incorporation ... ... ... ... 1 

15. For every search for certificates of marriages, births, or baptisms, or burials 1 

16. For every copy of such certificate 1 



20 Vic. No. 27. An Act for transferring to the Eegistrar General, the 
duties of the Chief Clerk of the Supreme Court as Registrar of 
Deeds and other Instruments. [11th March, 1857.] 

Preamble. "Wheeeas it is expedient to transfer to the General Registry for New South Wales all 

Instruments heretofore registered, recoixied, or deposited in the Registry Office attached 
to the Supreme Court, and to vest in the Registrar General the custody thereof, and 
the registration, recording, and depositing of like Insti-uments in future : Be it there- 
fore enacted by the Queen's Most Excellent Majesty, by and with the advice and consent 
of the Legislative Council and Legislative Assembly of New South Wales in Parliament 
assembled, and by the authority of the same, as follows : — 
All Instruments 1- Upon a day to be fixed by the Governor, of which fourteen days previous notice 
&c. , in Supreme shall be published in the Government Gazette, the officer then by law charged with the 
OOTirt Roffistry custody of Instruments theretofore registered, enrolled, or deposited in the Registry 
faansfCTred to Office attached to the Supreme Court, shall deliver up, and the Registrar General shall 
Begistrar take possession of the said office, and all- the said Instruments of whatsoever kind, and 

General. gH indexes, books, documents, and writings in the custody of the said officer relating 

thereto. 
All duties of 2. Upon and from the same day aU the duties now by law imposed upon, and all the 

Registration, powers and authorities then vested in the said officer as such, shall be transferred to and 
a"e'RS?°tnj°" imposed upon and vested in the Registrar General, and the like fees may be taken by 
GeneS. him for performing the said duties as may now by law be taken for the performance 

thereof. 
Eegistrar 3. It shall be lawful for the Registrar General, with the sanction of the Governor, to 

General may appoint a Deputy or Deputies, whose acts, with respect to all the duties aforesaid, sliall 
^puty \c have the same force and effect as if done by the Registrar General. 

Commissioners 4. Every Commissioner of the Supreme Court for taking Affidavits (not residing witlun 
of Affidavits may five miles of the city of Sydney) shall have power to take acknowledgments of married 
ledCTnente' &o ''^o'^ieii and others, and verifications of copies of Deeds, and other Instruments requiring 
' verification, and may receive to his own use the fees now by law payable in that behalf. 

24 Vic. No. 7. An Act to further amend the Law relative to the EegLs- 
tration of Deeds affecting Real Estate. [20th March, 1861.] 

Preamble. Whbeeas by section eighteen of the Act twenty-second Victoria, number one, it was 

enacted that no instrument thereafter executed and registered under the provisions of 
22 Vic. No. 1, luy -A^ct in force for the Registration of Deeds should lose any priority to which it 
s. 18. would be entitled by virtue of such registration by reason only of bad faith in the con- 

veying party if the party beneficially taking under such instrument acted bona fide, and 



REVERSIONARY INTERESTS. 149 

there was a valuable oonsidei-ation for the same paid or given : And whereas it is 
expedient to extend the said provisions of the said Act as herein provided : Be it there- 
fore enacted by the Queen's Most Excellent Majesty, by and with the advice and 
consent of the Legislative Council and Legislative Assembly of New South Wales in 
ParUament assembled, and by the authority of the same, as follows : — 

1. No instrument executed prior to the commencement of the said hereinbefore- Deeds registered 
mentioned Act, and registered at any time under the provisions of any Act in force for P™r to 22 /Vie. 
the Registration of Deeds, Shall lose or be deemed to have lost any priority to which it priority by maJ^ 
would be entitled by virtue of such registration, by reason only of bad faith in the con- ^des of convey- 
veying party, if the party beneficially taking .under such instrument acted bonii fide, and ing party, 
there was a valuable consideration for the same paid or given : Provided that nothing Except where 
herein shall extend to any case where an adverse title has been established by the °^^?fv\''?? 
judgment of any competent Court, or shall hereafter be estabUshed by any such jnd"ment of ^ 
judgment in any action or suit now pending, or which shall be commenced within twelve Court, 
months after the passing hereof. (•"') 



RESIDUES OF TESTATORS, 

1 1 G. IV and 1 W. IV c. 40. (*) An Act for making better provision 
for the disposal of the undisposed of residues of the effects of 
Testators. [4 August, 1834.] 

" WHEREAS testators by their wills frequently appoint executors, without making i,^^ jg^g ksocu- 
any express disposition of the residue of their personal estate : And whereas executors tors deemed to 
so appointed become by law entitled to the whole residue of such personal estate ; and ^^ trustees for 
Courts of Equity have so far followed the law as to hold such executors to be entitled to mw residue 
to retain such residue for their own use, unless it appears to have been their testator's under tlie Sta- 
intention to exclude them from the beneficial interest therein, in which case they are tute of Distribu- 
hcld to be trustees for the person or persons (if any) who would be entitled to such oUierwise 
estate under the Statute of Distributions, if the testator has died intestate : And directed by will, 
whereas it is desirable that the law should be extended in that respect" : Be it there- 
fore enacted by the King's Most Excellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal and Commons in this present Parliament 
assembled, and by the authority of the same, That wEen any person shall die, after the 
first day of September next after the passing of this Act, having by his or her will, or 
any codicil or codicils thereto, appointed any person or persons to be his or her executor 
or executors, such executor or executors shall be deemed by Courts of Equity to bo 
a trustee or trustees for the person or persons (if any) who would be entitled to the 
estate under the Statute of Distributions, in respect of any residue not expressly 
disposed of, unless it shall appear by the will or any codicil thereto that the person or 
persons so appointed executor or executors was or were intended to take such residue 
beneficially. 

2. Provided also, and be it further enacted. That nothing herein contained shall nghte of execu- 
affect or prejudice any right to which any executor, if this Act had not been passed, tors where no 
would have been entitled, in cases where there is not any person who would be entitled person entitled 
to the testator's estate under the Statute of Distributions, in respect of any residue not *° residue, 
expressly disposed of. • 



REVERSIONARY INTERESTS IN PERSONALTY. 
(See Married Women.) 

(*) Adopted by 5 W. rV No. 8. 

(^^) A married woman sold at auction property of which she was .seised in fee, but 
not settled to her separate use ; but before the completion of the purchase she sold the 
same property to others, who, though having notice of the previous sale, obtained from 
her a conveyance, with the statutory acknowledgment, and registered it before the 
registration of the first contract of sale. In a suit by the fi^rst purchasers for the 
specific performance of their contract, and praying also that the latter purchasers 
should be declared trustees for them, the bill was dismissed with costs. Fitzpatrick 
Sf others v. ^BarTcer S{ others, 12, S. C. K., Eq., 83. 
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REVERSIONS (STATUTE OF) 

EEVERSIONS (STATUTE OF). 

32 Hen. 8, c. 34 Concerning Grantees of Reversions, to take advantage 
of the Conditions to be performed by the Lessees. [1540.]- 

Be it enacted, That as well all and every person or persons and bodies politic, their 
heirs, successors, and assigns, which hare or shall have any gift or grant of our said 
soTereign lord by his letters patent of any lordships, manors, tisnements, rents, parsonages, 
tithes, portions, or any othar hereditaments, or of any reyersion or reversions of the 
same, which did belong or appertain to any of the said monasteries and other religious 
and ecclesiastical houses, dissolved, suppressed, relinquished, forfeited, or by any other 
itacans coine to the King's hands, since the said fourth day of February, the seven and 
twentieth year of his iuost noble reign, or which at any lime heretofore did belong or 
appertain to any other person or persons, and after came to the hands of our said 
sovereign lord, as also all other persons being grantees or assignees, to or by our said 
Sovereign Lord the King or to or by any other person or persoilB than the King's high- 
ness and the heirs, executors, successors, and assigns of every of them, shall and may 
have and enjoy like advantages against the lessees, their executors, administi-ators, and 
assigns, by entry for nonpayment of the rent, or for doing of waste or other forfeiture ; 
and also shall and may have and enjoy all and every such like and the same advantage, 
benefit, and remedies by action only, for not perforinin^ of other conditions, covenants, 
or agreements, contained and expressed in the indentures of their said leases, demises, 
or grants, against all and every the feaid lessees and fariners and grantees, their execu- 
tors, administrators, and assigns, as the said lessors or grantors themselves or their heirs 
or successors ought, should, or might have had and enjoyed, at any time or times, in 
like manner and form as if the reversion of such lands, teneinents, or hereditaments had 
not come to the hands of our said sovereign lord, or as our said sovereign lord, liis heirs 
and successors, should or might have had and enjoyed in certain cases by virtue of the 
Act made at the first Session of this present Parliament, if no such grant by letters 
patent had been made by His Highness. 

2. Moreover, That all farmers, lessees, and grantees of lordships, manors, lauds, tene- 
ments, rents, parsonage?, tithes, portions, or any other hereditaments^for term of years, 
life or lives, their executors, administi'ators, and assigns, shall and may have like action, 
advantage, and remedy against all and every person and persons, and bodies politic, their 
heirs, successors, and assigns, which have or shall have any gift or grant of the King our 
sovereign lord, or of any other person or persons, of the reversion of the same manors, lands, 
tenements, and other liereditaments so letten, or any parcel thereof, for any condition, 
covenant, or agreement contained or expressed in the indentures of their lease and leases, 
as the same lessees or any of them might and should have had against the said lessors 
and grantors, their heira and successors ; all benefits and advantages of recoveries in value 
by reason of any warranty in deed or in law by voucher or otherwiseonly excepted. 
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SOCAQB TENURE. 
12 Car. II. c. 24. An Act for taking away the Courts of Ward and Liveries, 
and Tenures in Capite, and by Knights-Service and Purveyance, and 
for settling a Revenue upon his Majesty in lieu thereof. [1660.] 
IV. And be it further enacted, &c.. That aU^Tenures hereafter to be created by the 
King's Majesty, his heirs or suocecsors, upon any gffts or grants of any manors, lands, 
tenements, or hereditaments, of an/estate of inheritance jit the Common Law, ^hall bis 
in free and common Socage, and shall be adjudged to be in free and common Socage only, 
and not by Knights-Service or in Capite, and shall be discharged of all Wardship, Value 
and Forfeiture of Marriage, Livery, Primer Seisin, Ousterlemain, Aide pur fair fitz 
ChivaUer and pur file marrier ; any Law, Statute, or Reservation to the contrary 
thereof in any wise notwithstanding. 



SUPREME COURT. 

(Extract from 9 Geo. IV c. 83.) 

Supreme Courts ^2. And be it further enacted, That the Supreme Courts respectively shall be Courts 
tohayeeoclesias- of Ecclesiastical Jurisdiction, and shall have full power aiid authority to administerand 
ticaJ jurisdiction, execute, within New South Wales and Van Diemen's Land, and the dependencies thereof 
respectively, such ecclesiastical jurisdiction and authority as hath been or shall l)e com- 
mitted to the said Suprjjme Courts respectively by His Majesty's said charters or letters 
patent so issued or to be issued as aforesaid ; provided that in all cases where the 
executor or executors of any wiU upon being duly cited shaU refuse or neglect to take 
out probate, or where the next of kin shall be absent, and the effects of the deceased 
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Bhall appear to the said Courts respectively to bo exposed and liable to iraBte, it elmll 
bo lawful to the said Courts respectively to authorize and empower the Registrar, or other 
ministerial officer of the said Supreme Courts respectively, to collect such effects, and 
hold or deposit or invest the same in such manner and place, or upon such security, 
and subject to such orders and dji-ectioiis as shall be made, either as applicable in sill 
such eases, or specially in any case, by the said Courts respectively, in respect of the 
custody, control, or disposal thereof. 

TITLES TO LAND. 

22 Vic; No. 1. An Act to remove certain difficulties affecting Titles to 

Land. [30tli June, 1858.] 

Wheeeas froin various causes many difficulties exist affecting the legal title to L'and Preamble, 
in this Colony or the establishmeht of the same in evidence, for thfe removal of which 
difficulties it is expedient to niake the several provisions hereinsifter coiitEtined : Be it 
therefore enacted by the Queenis Most Excellent Majesty, by and -With the advice and 
consent of the Legislative Council and Legislative AsseUibly of Ne-* South Wales, in 
Parliament assembled, iind by the authority of the same as follows : — ■ 

1. In every case where, before the bomniencement Of this Act, any p'erson seized of, or Certain inforirii 
entitled to land in fee, or entitled to have a Crown grant thereof made to him in fee, P^'hi^es "i i^- 
shall have sold and have conveyed or contracted to convey the same Und to the party 
purchasing, such party shall be deemed as against the' vendor, his heirs and Assigns, to 

have taken or to be entitled to (as the case may be) an estate in fee in the same land, 
notwithstanding the absence of any words of inheritance in the instrument of conveyance 
or contract, as the case may be, unless a contrary intention shall appear by such instru- 
ment or otherwise : Provided that this section shall not defeat any ejectment or suit 
now pending or brought within sixmohths after the commencement of this Act, nor preju- 
dice the title of aijy person now in possession of the land and claiming under such vendor. 

2. It shall not hereafter be necessary for any Sheriff to mate an actual seizure of Sales of land by 
land under any writ in order to authorize a sale thereof, but instead of such seizure he Sheriff. 

shall cause notice of the writ and of the intended day and place of sale and the 
particulars of the property to be published in such manner as the Judges of the 
Supreme Court or the Judge at Moreton Bay, if the land be in that district, shall from 
time to time direct. And the publication of such notice shall be equivalent to an 
actual levy by him on the land indicated by such notice. 

3. Eveiy deed of sale heretofore or hereafter executed by any Sheriff of the land of a Deeds of sale if 
judgment debtor, or of the right, title, and interest, of such debtor to and in any land, S*''"*- 

shall be ^Wm<i;facje evidence of the existence of a valid judgment and wiit to support 
a levy by such Sheriff on the land, and of the fact of a levy having been duly made on 
such land, if stated in the deed, or of such notice as aforesaid having been duly pub- 
L'shed, if that fact be so stated : And no such deed shall be deemed invalid by reason 
ohly of non-registration within one calendar month as now prescribed by law. 

4. No Crown grant of land heretofore issued, and no deed in which the description Por remedy pf 
of the land corresponds with that contained in such grant shall be void for want of insuflicjent de- 
certainty in such description, in any case where the Grovemor shall, after the commence- |Sta "' '" 
ment of this -Act, by an instrument in writing under his hand and the seal of the 

Colony, describe with sufficient certainty the land intended to have been comprised in 
such grant ; but in every such case the land so described as last aforesaid shall be 
taken to be the land described in the grant and in every such deed as aforesaid, and to 
have been granted and conveyed thereby respectively. 

5. Provided always that nothing in the preceding section shall prejudice any, person Proviso to pro- 
now in possession of the land or any part thereof claiming adversely to the grantee, his tect subsequent 
heirs or assigns, or stall affect any grant of the same land, or any part thereof issued fdvers *holder«. 
by the Crown subsequently to the first grant, or any title to the land claimed under 

such subsequent grant. 

6. No such instrument shall be signed unless the intention to make and sign the New description 
same shall have been notified under the hand of the Secretary for Laiids and Public *? ^^ advertised 
Works by three separate publications in the Oovernment Gazette, and in some news- 
paper circulating in the district in which the land is situated, three months at the least 

before the time of such signing, containing therein the name of the grantee and of the 
party applying for such instrument, and the description in the grant as well as that 
proposed to be substituted : And every such instrument shall be countersigned by such 
Secretary and'enroUed in the office for the registration of deeds. 

7. The like proceedings may be taken in respect of any Crovm graiit heretofore or The like pro- 
hereafter, issued in which there shall be any misnomer of the grantee or misdescription ''js'"™ '!» "^''m 
of the land granted, and in every case where an instrument in writing shall have been so ^»^^' ™ 
rigned and enrolled as aforesaid, stating therein the matters intended to be corrected, 
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and the name or description substituted or intended so to be, suoh name or description 
sliall be taken to have been inserted originally in the grant and in every deed containing 
the erroneous name or description, and suoh grant and every such deed shall operate and 
be construed accordingly. ' 

8. Any suoh instrument as aforesaid may be by separate writing or be indorsed 
on the grant to which it relates : And it shall be sufficient in any suit or action for the 
party adducing any such instrument to prove its enrolment without showing compUance 
with any other provision of the preceding section. 

9. For any of the purposes contemplated by the five last preceding sections or any of 
them, it shall be lawful for the Grovemor to cause inquiry to be made, if he shall see fit 
so to do, as to the interests of any person who may be affected, or who shall represent 
that he will be affected by any proposed new description or correction of any eiTor as 
aforesaid before the Commissioners for Claims to Grants of Land appointed under the 
Acts in that behalf, and to refer accordingly any application for any such instrument as 
aforesaid, and any claim or caveat in opposition thereto, for the report thereupon of such 
Commissioners, at the cost of the party or parties, as in the case of persons applying for 
or entering a caveat against the issue of a grant; and such Commissioners shall thereupon 
have power to summon and examine the parties and aU witnesses where evidence may 
be deemed necessary, and to report to the Governor upon the matters as fully and in 
the same manner as upon an inquiry authorized in terms by the said Acts. 

10. No title to land shall be held bad, either at law or in equity, by reason of the 
breach or non-performance of any condition contained in the Crown grant of such land, 
in any case where it shall appear by any Proclamation, or by writing under the hand of 
the Governor, countersigned by the Secretary for Lands and Public Works, that no 
proceedings will be at any time taken on behalf of the Crown for avoiding the grant 
by reason pf such breach or non-performance. And every such Proclamation may be 
in general terms applying to aU conditions, or may be limited to conditions of particular 
classes or a particular class of cases only. 

11. In every case where, before the commencement of this Act, any Crown grant of 
land has been issued containing a proviso purporting to resei-ve or hold harmless the 
rights of all parties other than the grantee, such proviso shall, as against every bond 
fide purchaser or mortgagee for valuable consideration (whether before or after the 
passing of this Act) without actual notice of some adverse claim, and against all persons 
claiming under suoh purchaser or mortgagee be inoperative and void, unless the benefit 
of such proviso be sought by some suit or proceeding now pending, or commenced 
within three years, or (where the grant has issued during the last three years) within 
five years after the commencement of this Act. 

12. In all other cases of land heretofore granted, and now in the possession of the grantee, 
his heirs, or assigns, the rights of all parties claiming adversely to such grantee, by 
matter, before the date of the grant, shall, as against every land fide purchaser or mort- 
gagee for valuable consideration, without actual notice of the adverse claim, and against 
all persons claiming under such purchaser or mortgagee, be barred and extinguished, 
both at law and in equity, unless some suit or proceeding to establish or enforce those 
rights be now pending, or shall be commenced within three years, or (whfere the gi-ant has 
issued during the last three years) within five years after the commencement of this Act. 

13. In every case of laud hereafter granted by the Crown, the rights of all parties 
claiming the same land adversely to the grantee, by matter, before the date of the 
grant shall, as against every hand fide purchaser or mortgagee, for valuable consi- 
deration, without actual notice of the adverse claim, and against all persons claiming 
under such purchaser or mortgagee, be barred and extinguished, both at law and in 
equity (whether there be such a proviso or reservation as aforesaid in the grant or not), 
unless some suit or proceeding to establish or enforce the same rights be commenced 
within five years after the grantee, his heirs or assigns, shall have "been in occupation of 
the land under such grant. ^ 

14. Every promise heretofore made by any Governor of this Colony of a gi'ant of 
land in fee to any person shall (except as against the Crown) be deemed to have con- 
ferred upon him an interest in such land, devisable by will, or aHcnable by contract, in 
like manner as Equitable Estates in land are devisable or alienable. And every such 
promise may be evidenced by any Proclamation, or by writing under the hand of the 
Governor or Colonial Secretary, or by recital or statement in any Crown grant : Pro- 
vided that,this section shall not" defeat any ejectment or suit now pending or com- 
menced within six months after the commencement of this Act, nor shall prejudice or 
affect the title of any person in possession of the land under any Crown grant, or 
claiming adversely to the person first referred to, his heirs or assigns. (^') 

('') Semhle, a promisee of a grant from the Crown has an equitable interest in the 
subject of the grant. Bucknell v. Mann, 2, S. C. B., 1. See also. Doe dem Aspimoally. 
Osborne, S. C, January, 1848, as to operations of a conveyance of such an interest by 
estoppel ; also Spencer v. Gray, S. C, September, 1848. 
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15. No Orown grant of land heretofore issued shall he myalidated or impeached hj Qranta issued in 
reason that the same was not made in pursuance or consideration of any sale, or was in t£n*^( 5 ai^ j 
pursuajice of a promise made on behalf of one of Her Majesty's Royal predecessors, vic, c. 36. 
and not on behalf of Her Majesty, anything in the Act of Parliament passed for regu- 
lating the sale of waste Crown lands in these Colonies notwithstanding — or that the 

sale (in cases of sale) may haye been in some manner or to some person not authorized 
by that Act. 

16. For the protection of purchasers and mortgagees under Crown debtors or Lands of debtors 
accountants to the Crown, he it enacted, that it shall be lawful at any time for the JJ the°a<wn!* 
Auditor General to take and pass the accounts of any such debtor or accountant, and 

upon satisfaction thereof to certify the same under his hand, and thereupon it shaU be 
lawful for the Governor, if he shall see fit so to do, by writing Under his hand, counter- 
signed by the Colonial Secretary or Colonial Treasurer, to release aU or any of the lands 
of such debtor or accountant in respect of all claims of the Crown against him up to 
thedateof suchrelease; and every suchreleaseshallhaTe the effect of an absolute discharge 
of all the then lands of such debtor or accountant, or of the particular lands specified, 
as the case may be, in the hands of any bond fide purchaser or mortgagee in respect of 
such claims. 

17. No registration of any instrument under any Act now or heretofore in force for Mistakes in 
the registration of deeds, or intended to be in pursuance of any such Act, shall be '^S^stration. 
defeated or made ineffectual by reason of any omission, misdescription, or error in any 

case where ihe identity of the instrument in evidence with the one alleged to have 
been registered is established, and the substantial requirements of the Act have been 
complied with. 

18. No instrument hereafter executed and registered under the provisions of any Registered deed, 
Act in force for the registration of deeds, shall lose any priority to which it would ~ijj" ^ of con- 
be entitled by virtue of such registration, by reason only of bad faith in the conveying 

party, if the party beneficially taking under sucli instrument acted bond fide, and there 
was a valuable consideration for the same paid or given. (*) 

19. Livery of seizin shall not be deemed to have been necessary to give effect to any Want ol livery 
feoffment executed before the third day of January, one thousand eight hundred and "' =*'""■ 

■ forty -two, but every such feoffment shall be taken to have operated in the same manner 
as the same w^ould have done in case there had been livery of seizin iu the most valid 
form : Provided that nothing in this section shall make any such feoffment opei'ate 
as a tortious conveyance, or shall prejudice or affect the title of any person now in 
possession of land the subject of any such feoffment, and claimed adversely to the 
feoffee, his heirs, or assigns. ' 

20. Every deed affecting or intended to affect land in this Colony which shall have Informal ac- 
been executed by any married woman or tenant in tail, and which purports to have on^g^g*^* 
been acknowledged by such woman or tenant before some person having authority in 

that behalf, shall be valid and effectual in its intended operation to all intents and 
purposes, notwithstanding that the acknowledgment indorsed on such deed may not 
have been taken or certified in due form. 

21. Every acknowledgment heretofore or hereafter made by any married woman Certain ao- 

or other person, taken before and certified by any Judge, Chief Magistrate of any City or ^bM^dOTrer"** 
Town, or any Commissioner of the Supreme Court of this Colony for taking acknow- &q. provided for. 
ledgments or affidavits (or which shall purport to be so taken and certified), iu any 
part of Her Majesty's Dominions, and whether the certificate be under seal or not, shall 
be as valid and effectual as if the same had been in this Colony taken before and certified 
in due form by a Judge of the Supreme Court of New South Wales. — And the like with 
respect to acknowledgments made and certified in any Foreign Country before and 
by any British Consul or Vice-Consul, or purporting so to be. 

22. In all cases where a married man has conveyed or shall convey any land, either Dower barred 
absolutely or by way of mortgage, a deed now or hereafter duly executed and JjJn^ not a lortT 
acknowledged by his wife, if such acknowledgment be duly certified, shall be operative to deed. 

to bar her contingent right to dower, although her husband be not a party to such deed. 

Semble, that previously to the passing of this Act a mere promise of land made by 
the Crown was not considered to confer any devisable interest on the person to whom 
such promise was made. Masking v. Terry, before the Privy Council on appeal, reported 
iu 2, S. C. E., App. 17. 

A., heir of B., promisee of grant from the Crown, obtained grant after B's death. 
Seld, that he was not trustee of the lands for B's creditors. Meld, that the Crown is 
not bound to issue grant to heir, and that A. took solely by favour of the Crown. 
Meld, no Uen for improvements by administrator, who was iu possession as supposed 
heir before A. Millas v. Magovefan, 2, S. C. E., 32 and 60. 

As to what estate will pass under a devise of a promisee's interest ; see Norton and 
others v. Masking and another, 6, S. C. R., p. 37. 

(*) See 24 Vic. No. 7, ante, p. 149, tit. " Registration of Deeds." 
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23. All persons paying monoy to Trustees entitled to receive the same shall he 
exonerated from liability in respect to the non-application or mis-application of such 
money, unless such liability iras expressly retained or imposed by the instrument 
creating the trust : Provided that nothing in this section shall protect any person 
colluding with any Trustee in a fraud or breach of trust, or any person claiming Under 
him, unless such last-mentioned person be a purchaser or mortgagee, for valuable con- 
sideration and without notice of the fraud or breach of trust. 

24. Where the amount of principal and interest due on any mortgage shall be paid 
into the Supreme Court by any mortgagor under the provisions of the " Trustee Act of 
1852," and the same shall afterwards be paid by virtue of an Order of the Court to the 
person mentioned in such order, such payment shall operate as a re-conveyance of the 
laiid comprised in such mortgage to the J)erson Tfho shall at the time of such payment 
be 'entitled lb the equity of redemption thereof : Provided that such order be registered 
in the office of the Registrar of Deeds before such piyment shall take effect. 

25. A covenant or undertaking, whether now or hereaftei- eiitered into, to prdduoe to 
any purchaser, lessee, or tnortgigee of land or his assigns any deed of or relating to such 
laiid shall be satisfied by a dfeposit of the deed permanently in the office oi the 
Registrar of Deeds, who shall give a receipt for and keep in his office a list of all deeds 
60 deposited, and shall permit any person, on payinent of the proper fees, to inspect 
and obtain copies of every sUcli deed. 

26. In all cases where two or more pei-sons shall have died under circumstances 
rendering it uncertain which of them survived the deaths, shall, for j£ll purposes 
affecting the title of land, be presumed to have taken place in order of seniority, and 
the younger be deemed to have survived the elder. 

2?. This Act shall commence on the first day of July next, and may be cited for all 
purposes as " The Titles to Land Act of 1858." 
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24 Vic. No. 3. An Act to amend the " Titles to Land Act of 1858," and 
to legalize certain Signatures thereunder. [9th November, I860.] 

Wheeeas by the " Titles to Land Act of 1858" the signature of the Secretary for Lands 
and Public Works is required for certain purposes of the said Act : And whereas the 
Department of Lands and Public Works tlicn in existence has since been divided and there 
is now a separate Minister for Lands, and it is expedient that his signature should be 
sufficient for such purposes, and that validity be given to the signature of the said 
Minister in certain eases under the sai(J Act since the said division : Be it therefore 
enacted and declared by the Queen's Most Excellent Majesty, by and"with the advice 
and consent of the Legislative Council and Legislative Assembly of New South Wales, 
in Parliament assembled, and by the autliority of the same as follows : — ■ . 

1. The intention required by the sixth section of the said recited Act to be notified 
in the Gazette under the hand of the Secretary for Lands and Public Works, and the 
instrument required by the same section to be countersigned by such Secretary may 
hereafter in all cases within the pul-view of the said enactment be under the hand of 
or Countersigned by the Minister for Lands. 

2. In all like cases under the said Act in which since such division of the said 
Department the notification shall have been under the hand of the Minister for Lands, 
or the instrument shall have been countersigned by such Minister, the provisions of the 
said Act shaU be deemed to have been fully and lawfully complied with in those 
particulars respectively. 

3. This Act shall be styled and may be cited as the " Titles to Land Act Amendment 
Act of 1860." 
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13 Vic. No. 19. An Act to authorize the investment of Trust Money. 
[5th September, 1849.] 

Preamble. Whbebas it is desirable to provide for the investment of Trust Moneys : Be it there- 

fore enacted by His Excellency the Governor of New South Wales, with the advice and 
Trust moneys consent of the Legislative Council thereof, That whenever any money shall have been 
may be invested borrowed by the Government of this Colony, and tho debt created shall constitute a 
securftiesl™ negotiable security by way of Debentures or otherwise, it shall be lawful for, but not 
incumbent upon, all Trustees, Executors, or Administrators, unless othervrise lawfully 
directed, to invest all trust moneys in their hands, or any part thereof, in the purchase 
of such Debentures or other Government securities, and to renew such investment as 
often as it ehall be necessary, '> 
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16 Vic. No. 19. An Act to consolidate and amend the Laws if elating to k^iTv-'*'"eo^* 
the Conveyance and Ti-ansfer of Real and Personal Property vested in 
Mortgagees and Trustees. [2nd September, 1852.] 

Whereas an Act of Counbil was passed in the flftli year of the reign of His late 5 W. 4 fJo. . 

Majesty King William the Fourth, for adopting and applying amongst other Acts an 

Act of Parliament passed in the first year of the same reign, intituled, " An Act for ^lo i and 1 W 

amending the Imvis respectitiff Conveyances and Transfers of Il>tat'es and Fnnds vested in 4 q. eo. 

Trustees and Mortgagees, and for enabling Courts of Equitu to give effect to their Decrees 

and Orders in certain cases" : And whereas it is expedieht that the provisions of ihe 

said adopted Act should be enlirged : Be it therefore enacted by His Excellency thb 

GoTBThor of iNew South Wales, by and with the advice and consent of the Legislative 

Council thereof, as follows : — 

1. All prbceedings under the said Act commtenbed befdrte the passing Of this Act *^^J Repealing so 
be proceeded with under the said adopted Act, or according to the jBi-dvisions of this much of 
Actj as shall be tliought expedient, and, subjfect aS aforesaid, so much t)f the sAid recited g'^f'fv^' % 
Act of Council as adopts and applies the Act of Parliament above particularly men- adopts 11 d. 4 . 
tioned shall be and the same is hereby repealed : Provided always that the several Acts and 1 \V. i 6. 60. 
repealed by the said adopted Act shall not be revived. 

2. The several words hereinafter named are herein uslsd and applied in the manner Interpretation of 
following respectively ; that is to say — terms. 

The word " stock" shalL mean any fund, annuity, or seciirity transferable in books 
kept by any company or society estt^lished or to be established, or transferable 
by deed alone, or by deed accompanied by other formalities, and any share or 
interest therein. 

The word " seised" shall be-appHcable to any vested estate for life Or of a gre'ater 
description, at law and in equity, in possession or in futurity, in any lande. 

The word " possessed" shall be applicable to any vested estate less than a Ufe estate, 
at law or in equity, in possession or in expectancy, in any lands. 

The words " contingent right," as applied to Itads, shall mean a contingent or 
executory interest, — a possibility coupled with an interest, whether the object of 
the gift or limitation of such interest or possibility be or be not ascertained — 
also a right of entry, whether immediate or future, and whether vested or 
contingent. 

The words " convey" and " conveyance," applied to any persoii, shall mean the 
execution by such person of every necessary or suitable assurance for conveying 
or disposing to another lands whereof such person is seised or entitled to a 
contingent right, either for the whole estate of the person conveying or 
disposing, Or for any less estate, together with the performance of all fonnali- 
ties required by law to the validity of such conveyance, including the acts to bo 
performed by married women and tenants in tail, in accordance with the pro- 
visions of the Act passed in the seventh year of the reign_ of Her present 
Majesty, number sixteen, or under any future Act or enactments giving effect 
to conveyances by such persons as if fines with proclamations had been levied 
or common recoveries suffered. 

The words " assign" or " assignment" shall mean the execution and perforinance 
by a person of every necessary or suitable deed or act for assigning, surrisnder- 
ing, or otherwise transferring lands of which sUch person is possessed, either 
for the whole estate of the person so possessed or for aiiy less estate. 

The word "transfer" shall mean the execution and performance of every deed and 
act by which a person entitled to stock can transfel: such stobk from himself to 
another. 

The word " trust" shall not mean the duties incident to an estate conveyfed by way 
of mortgage, but with this exception the Words "trust" and "trustee" shall 
extend to and include implied and constructive trusts, and cases Where the 
trustee has some beneficial estate or interest in the subject of the trust, and 
shall extend to and include the duties incident to the office of perSbnal repre- 
sentative of a deceased person. 

The word " devisee" shall, in addition to its ordinary signification, mean the heir 
of a devisee and the devisee of an heir,. and generally any person claiming an 
interest in the lands of a deceased person, not as heir of such deceased person, 
but by a title dependent solely upon the faperation of the laws concerning 
devise and descent. 

The word " mortgage" shall be applicable to every estate, interest, or property, in 
lands or personal estate, which would in ft. Court of Equity be deemed merely 
a security for money. 

The word " lunatic" shall mean " any person who shall have been found to be a 
lunatic upon a, commission of inquiry in the nature of a writ de hinaiico 
inquirendo." 
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Tlie expresgioii " person of unsound mind" sliall mean any person not an infant, 
who, not having been found to be a lunatic, shall be incapable from iniirmity 
of mind to manage his own affairs. 
Supreme Court 3. Wlien any lunatic or person of unsound mind shall be seised or possessed of any 
States oflunatio l^»ds upon any trust or by way of mortgage, it shall be lawful for the Supremo Court 
trustees and to make an order that such lands be vested in such person or persons in such manner 
mortgagees— and for such estate as he shall direct ; and the order shall have the same effect as if the 
trustee or mortgagee had been sane, and had duly executed a conveyance or assignment 
of the lands in the same manner for the same estate. ('*) 
cont'So^nt""™^ *■ ^'^^" ^"y lunatic or person of unsound mind shall be entitled to any contingent 
rights of lunatic right in any lands, upon any trust or by way of mortgage, it shall be lawful for the 
trustees and Supreme Court to make an order wholly releasing such lands from sueh contingent 
mortgagees. right, or disposing of the same to such person or persons as the said Court shall direct j 
and the order shall have the same effect as if the trustee or mortgagee liad been sane, 
and had duly executed a deed so releasing or disposing of the contingent right. 
Court may 5 ^hen any lunatic or person of unsound mind shall be solely entitled to any stock 

limatie trustees °^ ^° *iy eliose in action upon any trust or by way of mortgage, it shall be lawful for 
, and mortgagees, the Supreme Court to make an order vesting in any person or persons the right to 
transfer such stock, or to receive the dividends or income thereof, or to sue for and 
recover such chose in action or any interest in respect thereof ; and when any person or 
persons shall be entitled jointly with any lunatic or person of unsound mind to any 
stock or chose in action upon any trust or by way of mortgage, it shall be lawful for the 
said Court to make an order vesting the right to transfer such stock, or to receive the 
dividends or income thereof, or to sue for and recover such chose in action or any 
interest in respect thereof either in such person or persons so Jointly entitled as aforesaid, 
or in such last-mentioned person or persons, together with any other person or persons 
the said Court mary appoint. 
Power to transfer 6. When any stock shall be standing in the name of any deceased person whose 
person ^"^"^^ personal representative is a lunatic or person of unsound mind, or when any chose in 
action shall be vested in any lunatic or person of unsound mind as the personal repre- 
sentative of a deceased person, it shall be lawful for the Supreme Court to make an 
order vesting the right to transfer such stock, or to receive the dividends or income 
thereof, or to sue for and recover such chose in action or any interest in respect thereof, 
in any person or persons he may appoint. 
Court may con- 7. Where any infant shall be seised or possessed of any lands upon any trust or by 
tafentferastees ^^^ °^ mortgage, it shall be lawful for the Supreme Court to make an order vesting 
and mortgagees, such lands in such person or persons in such manner and for such estate as the said 
Court shall direct, and the order shall have the same effect as if the infant trustee or 
mortgagee had been twenty-one years of age, and had duly executed a conveyance or 
assignment of the lands in the same manner for the same estate. C^) 
Contingent 8. Where any infant shall be entitled to any contingent right in any lands upon any 

trostees'and™' **'"^* °'' ^T^^7 °^ mortgage, it shall be lawful for the Supreme Court to make an order 
mortgagees. wholly releasing such lands from such contingent right or disposing of the same to 
such person or persons as the said Court shall direct ; and the order shall have the same 
effect as if the infant had been twenty-one years of age ; and had duly executed a deed 
so releasing or disposing of the contingent right. 
Court may con- 9. When any person solely seised or possessed of any lands upon any trust shall be 
Ita^telmt^of °^* °*. *^® jurisdiction of the Supreme Court, or cannot be found, it shall be lawful for 
the jurisdiction the said Court to make an order vesting such lands in such person or persons in such 
of the Court. manner and for such estate as the said Court shall direct j and the order shall have 
the same effect as if the trustee had duly executed a conveyance or assignment of the 
lands in the same manner and for the same estate. (^') 
Court may make 10. When any person or persons shall be seised or possessed of any lauds jointly 
wherVperaoifs '^*'^ ^ person out of the jurisdiction of the Supreme Court, or who cannot be found, it 
are seised of ^^^^^ ^^ lawful for the said Court to make an order vesting the lands in the person or 
lands jointly persons so jointly seised or possessed, or in such last-mentioned person or persons 
'"?' P^sdi together with any other person or persons, in sueh manner and for such estate as the 
tion°of ''court," said Court shall direct ; and the order shall have the same effect as if the trustee out of 
&o. the jurisdiction, or who cannot be found, had duly executed a conveyance or assignment 

of the lands in the same manner for tjie same estate. 
Contingent n. When any person solely entitled to a contingent right in any lands upon any trust 

ng^ts ot trus- g^^jj ^^ ^^j. ^f jj^g jurisdiction of the Supreme Court, or cannot be found, it shall bg 

('*) See a case where a vesting order was made by the Primary Judge, the vendor's 
heir-at-law being an infant. Be John Cahill, 1, S.C.R., Eq. 26. 

(^^) This section appears to have been applied in granting (subject however to the 
Queen's rights and prerogatives) an order under which a pastoral lease was vested in 
the purchaser from the Crown Lessee in whose name the lease had issued after the 
purchase. Hx parte RicTcetson, 12, S.C.R., Eq. 1. 
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lawful for the said Court to make an order -wholly releasing such lands from such con- 
tingent right, or disposing of the same to such person or persons as the said Court shall 
direct ; and the order shall have the same effect as if the trustee had duly executed a 
conyeyance so releasing or disposing of the contingent right. 

12. When any person jointly entitled with Buy other person or persons to a contingent Court may make 
right in any lands u]50n any trust shall be out of the jurisdiction of the Supreme Court, ^here'perscms 
or cannot be found, it shall be lawful for the said Court to make an order disposing of are jointly 

the contingent right of the person out of the jurisdiction or who cannot be found, to entitled with 
the person or persons so jointly entitled as aforesaid, or to such last-mentioned person wfjdiction'of 
or persons, together with any other person or persons ; and the order shall have the same the Court to a 
effect as if the trustee out of the jurisdiction, or who cannot be found, had duly executed contingent right 
a conveyance so releasing or disposing of the contingent right. '" lands. . 

13. Where there shall have been two or more persons jointly seised or possessed of When it is un- 
ony lands Upon any trust, and it shall be uncertain which of such trustees was the sur- "g^^J trastees' 
vivor it shall be lawful for the Supreme Court to make an order vesting such lands in was the survivor, 
such person or persons in such manner and for such estate as the said Court shall direct ; 

and the order shall have the same effect as if the survivor of such trustees had duly 
executed a conveyance or assignment of the lands in the same manner for the same 
estate. 

14. Where any one or more person or persons shall have been seised or possessed of When it is un- 
any lands upon any trust, and it shall not be known, as to the trastee last known to have the ^t trustee' 
been seised or possessed, whether he be living or dead, it shall be lawful for the Supreme be living or dead. 
Court to make an order vesting such lands in such person or persons in such mamier and 

for such estate as the said Coui-t shall direct ; and the order shall have the same effect as 
if the last trustee had duly executed a conveyance or assignment of the lands in the 
same manner for the same estate. 

15. When any person seised of any lands upon any trust shall have died intestate as When trustee 
to such lands without an heir, or shall have died and it shall not be known who is his ?'^ without an 
heir or devisee, it shall be lawful for the Supreme Court to make an order vesting such ' , 
lands in such person or persons in such manner and for such estate as the said Com-t 

shall direct ; and the order shall have the same effect as if the heir or devisee of such 
trustee had duly executed a conveyance of the lands in the same manner for the same 
estate. 

16. AVhen any lands are subject to a contingent right in an unborn person or class Contingent right 
of unborn persons who upon coming into existence would in respect thereof become ?l]Sie "* 
seised or possessed of such lands upon any trust, it shall be lawful for the Supreme 

Court to make an order which shall wholly release and discharge such lands from such 
contingent right in such unborn person or class of unborn persons, or to make an order 
which shall vest in any person or persons the estate or estates which such unborn per- 
sons or class of unborn persons would, upon coming into existence, be seised or 
possessed of in such lands. 

[17 and 18 sections repealed by 17 Vie. No. 4, a. 2. See post.'] 

19. When any person to whom any lands have been conveyed by way of mortgage Power to convey 
shall have died without having entered into the possession or into the receipt of the *° ^^^ 
rents and profits thereof, and the money due in respect of such mortgage shall have 
been paid to a person entitled to receive the same, or such last-mentioned person shall 
consent to an order for the re-conveyance of such lands, then in any of the following 
cases it shall be lawful for the Supreme Court to make an order vesting such lands in 
such person or persons, in such manner and for such estate as the said Court shall 
direct ; that is to say — 

When an heir or devisee of such mortgagee shall be out of the jurisdiction of the 

Supreme Court or cannot he found. 
When an heir or devisee of such mortgagee shall, upon a demand by a person 
entitled to require a conveyance of such lands, or a duly authorized agent of 
such last-mentioned person, have stated in writing that he w^ not convey the 
same, or shall hot convey the same for the space of twenty-eight days next 
after a proper deed for conveying such lands shall have been tendered to him 
by a person entitled, as aforesaid, or a duly authorized agent of such last- 
mentioned person. 
When it shaE be uncertain which of several devisees of such mortgagee was the 

survivor. 
When it shall be uncertain as to the survivor of several devisees of such mortgagee, 

or as to the heir of such mortgagee, whether he be living or dead. 
When such mortgagee shall have died intestate as to such lands, and without an 
heir, or shall have died and it shall not be known who is his heir or devisee. 
And the order of the said Court made in any one of the foregoing cases shall have the 
same effect as if the heir or devisee or surviving devisee, as the case may be, had duly 
executed a conveyance or assignment of the lands in the same manner and for the same 
estate. 
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20. In every case wliero tlie Supreme Court shall, under the provisioris of this Act, 
be enabled to make svn order, having the effect of a conveyance or assignment of any 
lands, or having tlie cfEcot of a release or disposition of the contingent right of any 
person bora or unborn, it shall al§o be lawful for the said Court, should it be deemed 
more convenient, to make an order appointing a person to convey or assign such lands, 
or release or dispose of such contingent light ; and the conveyance, or assignment, or 
release or disposition, of the person so appointed, shaU, when in conformity with the 
terms of the order by which he is appointed, have the same effect, in conveying or 
assigning the lands, or rele?ising or disposing of tlie contingent right, as an order of the 
sai^ Court, vy^onld in the particT;ilar case have had under the provisions of this Act ; and 
in every case where ^lie Supreme Court shaU, under the provisions of this Act, be 
enabled to make an order vesting in any person or persons the right to transfer any 
stock transferable in the books of any company or society established or to be established, 
it shall ajso be law-ful for the said Court, if it he deemed more convenient, to make an 
order directing any officer of such company or society, at pnce to transfer or join in 
transferring the stock to the person or persons to be named in the order ; and this Act 
shall be a full and complete indemnity a,nd discharge to all companies or societies ; and 
their officers and servai^ta, f9r all acts do;ne or permitted to be done pursuant thereto.. 

21. When any person or persons shall be jointly entitled with any person out of the 
jurisdiction of the Suprenie Court, or who canno.t be found, or concerning whom it shall 
be uncertain whether ne hid living or dead, to any stock or ehose in action upon any 
trust, it shaU be lawf iil for the said Court to make an order Testing the right to transfer 
such stock, or to receive ^he dividends or income thereof, or fo sue for or recover such 
chose in action, or any interest in respect thereof, either in such person or persons so 
jointly entitled as aforesaid, or in s_uoh last-mentioned person or persons together with 
any person or persons the said Court may -appoint ; and when any'sole trustee of any 
stock or chose in action shall be out of the jurisdiction of the said Court, or cannot be 
found, or it shall be uncertain whether he be living or dead, it shall be lawful for the 
said Court to make an order vesting the right to transfer such stock, or to receive the 
dividends or income thereof, or to sue for and recover such chose in action, or any 
interest in respect thereof, in any person or persons the said Court may appoint. 

22. Where any sole trustee of any stock or chose in action shall neglect or refuse to 
transfer such stock, or to receive the dividends or income thereof, or to sue for or » 
recover such chose in action, or any interest in respect thereof, according to the direction 
of the person absolutely entitled thereto, for the space of twenty-eight days next after 
a request in writing for that purpose shall have been made to him by the person 
absolutely entitled thereto, it shall be lawful for the Supreme Court to make an order 
vesting the sole nght to transfer such stock, or to receive the dividends or income thereof 
or to sue for and recover such chose in action, or any interest in respect thereof, in such 
person or persons as the said Court may appoint. 

23. Where any one of the trustees of any stock or chose in action shall neglect or 
refuse to transfer such stock, or to receive the dividends or incomes thereof, or to sue 
for or recover such chose in action, according to the directions of tlje person absolutely 
entitled thereto, for the space of twenty-eight days next after the request in writing for 
that purpose shall have been made to him or her by such person, it shall be lawful for the 
Supreme Court to make an order vesting the right to transfer such stock, or to receive-the 
dividends or income thereof, or to sue for and recover such chose in action, in the other 
trustee or trustees of the said stock or chose in action, or in any person or persons whom 
the said Court may appoint jointly with such other trustee or trustees. 

24. When any stock shall be standing in the sole name of a deceased person, and his 
or her personal representatives shall be out of the jurisdiction of the Supreme Court, or 
cannot be found, or it shall be uncertain whether such personal representative be living . 
or dead, or such personal representative shall neglect or refuse to transfer such stock, or 
receive the dividends or income thereof, according to the direction of the person 
absolutely entitled thereto, for the space of twenty-eight days next after a request in 
writing for that purpose shall have been made to him by the person entitled as aforesaid, 
it shall be lawful for the said Court to make an ord^r vesting the right to transfer si\ch 
stock, or to receive the dividends or income thereof, in any person or persons whom the 
said Court may appoint. 

25. Where any order shall have been made under any of the provisions of tiiis Act 
vesting the right to any stock in any person or persons appointed by the Supreme Court, 
such legal right shall vest accordingly, and thereupon the person or persons so appointed 
are hereby authorized and empowered to execute all deeds and powers of attorney, and 
to perform all acts relating to the transfer of such stock into his or their own name or 
names or otherwise, or relating to the receipt of the dividends thereof, to the extent and 
in conformity with the terms of such order ; and all companies and associations whatever, 
and all persons, shall be equally bound and compellable to comply with the requisition* 
of such person or persona, so appointed, as aforesaid, to the extent and in conformity with 
the provision of such order as such companies, associations, or persons would have been 
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bound and compellable to comply with tlie requisitions of the person in -whose place 
such appointment shall have been made, and shall be equally indemnified in complying 
with the requisition of such person or persons so appointed as they would have been 
indemnified in complying with the requisition of the person in whose place such 
appoiijtment shall have been made j and after notice in writing of any such order of the 
said Court concerning any stock shall have been given, it shall not be lawful for any 
company or association whatever, or any person having received such notice, to act upon 
the requisition of the person in whose place an appointment shaU. have been made in 
any matter whatever relating to the transfer of such stock or the payment of the 
dividends or produce thereof. 

26. Where any order shall have been made under the provisions of this Act, by the Effect of an order 
Supreme Court vesting the legal right to sue for or recover any chose in action or any vesting legal 
interest in respect thereof in any person or persons, such legal right shall vest accordingly, fraction* ^^^ 
and thereupon it shall be lawful for the person or persons so appointed to carry on, 

commence and prosecute in his or their own name or names, any action, suit, or other 
proceeding at law or in equity for the recovery of such chose in action, in the same 
manner in all respects as the person in whose place an appointment shall have been made 
could have sued for or recovered such chose in action. 

27. When a decree shaU have been made by the Supreme Gojirt directing the sale of When a decree is 
any lands for the payment of the debts of a deceased person, every person seised or "■"^^ '"^ ^j^'® °' 
possessed of sxich Is^nds, or entitled to a contingent right therein, as heir, or under the wUl payment of*"^ 
of such deceased debtor, shall be deemed to be so seised or possessed or entitled, as the debts. 

case may be, upon a trust witliin the meaning of this Act ; and the said Court is hereby 
empowered to make an order wholly discharging the contingent right, under the will of 
such deceased debtor, of any unborn person. 

28. "Where any decree sliall be made by the Supreme Court for the specific perform- Court to declare 
anoe of a contract concerning any lands, or for the partition or exchange of any lands, or trustees"oMand3 
generally when any decree shall be made for the conveyance or assignment of any lands, comprised in any 
cither in cases arising out of the doctrine of election or otherwise, it shall be lawful for suit, and as to 
the said Court to declare that any of the parties to the said suit wherein such decree is persoiS unoorn 
made are trustees pf such lands or any part thereof, witlun the meaning of this Act, or 

to declare concerning the interests of unborn persons who might claim under any party 
to the said suit, or under the will or voluntary settlement of any person deceased who 
was during liis lifetime a party to the contract or transactions concerning which such 
decree is made, that such interests of unborn persons are the interests of persons who 
upon coniing into existence would be trustees inthin the meaning of this Act, and there- 
upon it shall be lawful for the said Court to make such order or orders as to the 
estates, rights, and interests of such persons, born or unborn, as the said Court might 
under the provisions of this Act make concerning the estates, rights,, and interests of 
trustees born or unborn. 

29. It shall be lawful for the Supremo Court to make declarations and give directions Power to make 
concerning the manner m which the right to any stock or chose in action vested under directions how 
the provisions of this Act shall be exercised ; and thereupon the person or persons in transfer stoclc 
whom such right shall be vested shall be compellable to obey such directions and to be exercised, 
declarations by the same process as tliat by which other orders under this Act are 

enforced. 

30. Whenever it shall be expedient to appoint a new trustee or new trustees, and it Power to Court 
shall be found inexpedient, difficult, or impracticable so to do vrithout the assistance of ^^("ntiiSlSw 
the Supreme Court, it shall be lawful for the said Court to make an order appointing a trustees. 

new trustee or new trustees, either in substitution for or in addition to any existing 

trustee or trustees. ~ . . . 

31. The person or persons who, upon the making of such order as last aforesaid, shall to have the 

be trustee or trustees, shall have all the same rights and powers as he or they would powers of trus- 
have had if'appointcd by decree in a suit duly instituted. tees appointed 

32. It shall be lawful for the said Court upon making any order for appointing a new power'to Court 
tru' tee or new trustees, either by the same or by any subsequent order, to direct that any to ve«it lands in 
lands subject to the trust shall vest in the person or persons who upon the appointment ^^w trustees. 
shall be the trustee or trustees, for such estate as the Court shall direct ; and such order 

shall have the same effect as if the person or persons who before such order were the 
trustee or trustees (if any) had duly executed all proper conveyances and assignments 
of such lands for such estate. 

33. It shaU be lawful for the said Court upon making any order for appointing a new Power to Court 
trustee .or new trustees, either by the same or by any subsequent order, to vest the right guc^t'aw^n*" 
to call for a transfer of any stock subject to the trust, or to receive the dividends or ^^^ trustees, 
income thereof, or to sue for or recover any chose in actioi;, subject to the trust, or any 
interest.in rfespcct thereof, in the person or persons who upon the appointment shall be, 

the trustee or trustees. 

34. Any such appointment by the Court of new trustees, and any such conveyance. Old trustees not 
assignment, or transfer as aforesaid, shall operate no further or otherwise as a discharge to be discharged 
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to any f ormei* or continuing trustee than an appointment of new trustees under any 
power for that purpose contained in any instrument would have done. 

35. That an order under any of the hereinbefore contained provisions, for the appoint- 
ment of a now trustee or trustees, or concerning any lands, stock, or chose in action 
subject to a trust, may be made upon the application of any person beneficially interested 
in such lands, stock, or chose in action, whether under disability or not, or upon the' 
application of any person duly appointed as a trustee thereof, and that an order under 
any of the provisions hereinbefore contained concerning any lands, stock, or chose in 
action subject to a mortgage, may be made on the appUcation of any person beneficially 
interested in the equity of redemption, whether under disability or not, or of any person 
interested in the moneys secured by such mortgage. 

36. When any person shall deem himself entitled to an order under any of the pro- 
visions hereinbefore contained, from the said Court, it shall be lawful for liim to exhibit 
before the Master in Equity of the said Court a statement of the facts whereon such 
order is sought to be obtained, and adduce evidence in support thereof ; and if such 
evidence shall be satisfactory to the said Master, he shall, at the request of the person 
adducing such evidence, give a certificate under his hand of the several material facts 
found by him to J)e true, and of his opinion that such a person is entitled to an order in 
the form set forth in such certificate. 

37. Any person who shall have obtained such certificate may apply by motion to the 
Supi-eme Court, for an order to the effect set forth in such certificate, or for such other 
as such person may deem himself entitled to upon the facts foimd by the Master. 

38. Any person or persons entitled in manner aforesaid to apply for an order from 
the said Court may, should he so think fit, present a petition in the first instance to the 
said Com-t for such order as he may deem himself entitled to, and may give evidence by 
afiidavit or otherwise in support of such petition before the said Court, and may serve such 
person or persons with notice of such petition as he may deem entitled to service thereof. 

39. Upon the hearing of any such motion or petition, it shall be laivful for the said 
Court, should it be deemed necessary, to direct a reference to the Master in Equity of the 
Court to inquire into any facts which require such an investigation, or it shall be lawful 
for the said Court to direct such motion or petition to stand over, to enable the peti- 
tioner or petitioners to adduce evidence or fiu'ther evidence before the said Court, or to 
enable notice or any further notice of such motion or p'etition to bo served upon any 
person or persons. 

40. Upon the hearing of any such motion or petition, whetllter any certificate or 
report from the Master shall have been obtained or not, It shaU be lawful for the Court 
to dismiss such motion or petition with or without costs, or to make an order thereupon 
in conformity with the provisions of this Act. 

41. Whensoever in any cause or matter, either by the evidence adduced therein, or by 
the admissions of the parties, or by a report of the Master, the facts necessary for an 
order under this Act shall appear to such Court to be sufficiently proved, it shall be 
lawful for the Court, either tipon the hearing of the said cause or of any petition or 
motion in the said cause or matter, to make such order under this Act. 

42. Whenever any order shall be made under this Act for the purpose of conveying 



the Court found- or assigning any lands, or for the purpose of releasing or disposing of any contingent 

aUegatlons to be "S^*' "'^^ ^^"^ order shall be fovmded on an allegation of the personal incapacity of a 

conclusive evi- trustee or mortgagee, or on an allegation that a trustee or the heir or devisee of a mort- 

dence of the gagee is out of the jurisdiction of the Supreme Court or cannot be found, or that it is 

S^raeh'aUeKi" "^oertain which of several trustees, or which of several devisees of a mortgagee, was the 

tions. survivor, or whether the last trustee, or the heir or last surviving devisee of a mortgagee, 

be living or dead, or on an allegation that any trustee or mortgagee has died intestate 

without an heir, or has died and it is not known who is his heir or devisee, then in any such 

cases the fact that the Court has made an order upon such an allegation shall be conclusive 

evidence of the matter so alleged in any Court of law or equity upon any question as 

to the legal validity of the order : Provided always that nothing herein contained shall 

' prevent the Court directing a re-conveyance or re-assignment of any lands conveyed or 

assigned by any order under this Act, or a re-disposition of any contingent right 

conveyed or disposed of by such ,order ; and it shall be lawful for the said Court to 

direct any of the parties to any suit concerning such lands or contingent right to pay 

any costs occasioned by the order under this Act, when the same sha,U appear to have 

been improperly obtained. 

Trustees of ^^- I' shall be lawful for the Supreme Court to exercise the powers herein conferred 

charities. for the purpose of vesting any lands, stock, or chose in action in the trustee or trustees 

of any charity or society over which charity or society the said Court would have 

jurisdiction upon suit duly instituted, whether such trustee or trustees shall have been 

duly appointed by any power contained in any deed or instrument, or by the dfeorce of 

the said Court, or by order made upon a petition to the said Court under any Act 

authorizing the said Court to make an order to that effect in a summary way upon 

petition. 
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4.4. No lands, stock, ov chose in action vested in any person upon any trust or by No escheat of 
\ray of mortgage, or any profits thereof, shall escheat or be forfeited to Her Majesty by SpoJf^st^or 
reason of the attainder or conyiction for any offence of such trustee or mortgagee, but mortsaije. 
shall remain in such trustee or mortgagee, or surviye to his or her eo-trustee, or descend 
or Tost in his or her representative, as if no such attainder or conviction had taken place. 

4o. Nothing contained in this Act shall prevent the escheat or forfeiture of any lands Act not to pre- 
or personal estate vested in any such trustee or mortgagee, so far as relates to any (orleiture™ *" 
beneficial interest therein of any such trustee or mortgagpe, but such lands or personal beneficial 
estate, so far as relates to any such beneficial interest, shall be recoverable in the same interest, 
manner as if this Act had not passed. 

46. Where any infant or person of unsound mind shall be entitled to any money Money of infants 
payable in discharge of any lands, stock, or chose in action conveyed, assigned, or trans- *""' persons of 
ferred under this Act, it shall be lawful for the person by whom such money is payable b" psS into 

to pay the same into any of the banks estabUshed in this Colony by Acts of Council, in Court. 
the name and with the privity of the Master in Equity of the Supreme Court, in trust 
in any cause then depending concerning such money," or, if there shall be no such cause, 
to the credit of such infant or person of unsound mind, subject to the order or disposi- 
tion of the said Court j and it shall be lawful for the said Court, upon petition in a 
summary way, to order any money so paid to be invested in such manner as the said 
Court shall think fit, and to order payment or distribution thereof, or payment of the 
dividends or interest thereof, as to the said Court shall seem reasonable ; and every 
cashier of any bank who shall receive any such money is hereby required to give to the 
person paying the same a receipt for such money, and such receipt shall be an effectual 
discharge for the money therein respectively expressed to have been received. 

47. Wliere in any suit commenced, or to be commenced, in the Supreme Court it Court may make 
shall be made to appear to the Court by affidavit that diUgent search and inquiry has a decree in tlie 
been made after any person made a defendant by name, or by designation if his name t^^°g " 

be imknown, who is only a trustee, and that he cannot be found, it shall be lawful for 

the said Court to hear and determine such cause, and to make such absolute decree * 

therein against every person who shall appear to them to be only a trustee, and not 

otherwise concerned in interest in the matter in question, in such and in ih.e same 

manner as if such trustee had been duly served with the process of the Court, and had 

appeared and filed his answer thereto, and had also appeared by his counsel and solicitor 

at theiearing of such cause : Provided always, that no such decree shall bind, affect, 

or in anywise prejudice any person against whom the same shall be made, without 

service of process upon him, as aforesaid, his heirs, executors, or administrators, for or 

in respect of any estate, right, or interest which such person shall have at the time of 

making such decree for his own use or benefit, or otherwise than as n trustee as 

aforesaid. 

4'8. When any person shall, under the provisions of tliis Act, apply to the Master in Powers of the 
Equity of the Supreme Court, in the first instance, and adduce evidence, for the purpose Master, 
of obtaining the certificate of such Master, as » foundation for an order of the said 
Court, it shall be lawful for the said Master to order service of such appUeation upon 
any person, or to dismiss such apphcation, and to direct that the costs of any person 
consequent thereon shall be paid by the person making the same ; and all orders of the 
Master under this Act shall be enforced by the same process as orders of the Court 
made in any suit against a party thereto. 

49. The Supreme Court may order the costs and expenses of and relating to the Costs'may be 
petitions, orders, directions, conveyances, assignments, and transfers to be made in P°j?,°"' "' *''* 
pursuance of this Act, or any of them to be paid and raised out of or from the lands 

or personal estate, or the rents or produce thereof, in respect of which the same 
respectively shall be made, or in such manner as the said Court shall think proper. 

50. Upon any petition being presented under this Act to the Supreme Court con- Commission con- 
cerning a person of unsound mind, it shaE be lavrf ul for the said Court of Equity, of ^sOTindmind 
should it so think fit, to direct that a commission in the nature of a writ de lunatico 
inquirendo shall issue concerning such person, and to postpone making any order upon 

such petition until a return shall have been made to such comnaission. 

51. Upon any petition under this Act being presented to the Supreme Court it shall Suit may be 
be lawful for the said Court to postpone making any order upon such petition until the "^^^'^"' 
right' of the petitioner or petitioners shall have been declared in a suit duly instituted 

for that purpose. 

52. Whenever the person entitled to receive payment of any money secured, by Facilitating ex- 
mortgage upon land shall indorse upon th^ deed of mortgage an acknowledgment under tinguishment of 
his hand, attested by one witness; of the payment of the mortgage debt in full, or of ™ortgagea. 
any less sum in satisfaction thereof, such indorsement shall (upon registration thereof 

in the manner provided by law for the registration of other instjjiments affecting land) 
operate as a discharge of themortgage debt, and a reconveyance of all and singular the 



162 TRUSTEES. 

hereditaments comprieed in such mortgage to the person or persons who shall at tjie 

time of such payment be entitled to the equity of redemption thereof according to 

his and their respective interests therein, (^o) 

Facilitiiting 53, Whenever a person entitled to receive payment of any mortgage debt, or of any 

case"? absent or poi'tion thereof, shall be out of the jurisdiction of the Supreme Court, or cannot be 

unknown mort- found within this Colony, or is unknown, or it shall be uncertain who is bo entitled, it 

gagees. shall be lawful for the said Court upon petition for that purpose by the person entitled 

to redeem the mortgaged premises, to direct the amount of such mortgage debt, or of 

such portion as aforesaid to bd paid into Court for the use of such person or persons 

as may thereafter claim the same, and establish his or their right thereto ; and upon 

such payment into Court a certificate luider the hand and seal of the Master in Equity 

that such payment was allowed and has been made shall, on registration thereof as 

aforesaid, operate in the same manner as an indorsement upon the miortgage deed by 

the person entitled as aforesaid and registered as aforesaid under the provisions 

hereinbefore contained respectively : Provided that before any such payment into Court 

shall be allowed, the amount of the debt or of such portion thereof as aforesaid shall 

be ascertained in such manner as the said Court or Judge may think fit, and that in 

respect of any amiount not paid into Court, and which may eventually be shown by the 

person or persons claiming the same to have been in fact due or payable over and 

above the amount paid into Court, the same shall continue to be a debt due upon the 

mortgage upon the land, anything in this section to the contrary notwithstanding. 

On claim made 54 Upon petition by the person or persons claiming to be entitled to the money so 

proof of"right P*i^ ™''° Court, and on proof of his or their right thereto, the said Court shall order 

Court may order the said money to be paid to the said person or persons according to Ijds or their right 

money to be or interest to and in the same : Provided that no such money shall be paid to the said 

Se'provedalso' person or persons under such order, until it shall be shown by the admission of the 

that all deeds parties concerned, or otherwise, to the satisfaction of the Master in Equity of the said 

have been Court, that the deed or instrument of mortgage and all the title-deeds which were 

persOTorpwsons <^^elivered by the mortgagor to the mortgagee on executing the same, or in connection 

entitled thereto, therewith, have been delivered up to the person or persons by whom the said money 

was so paid into Court, or to his or their executors, administrators, or assigns. (*) 
m^'byorde'"if'' ^^- ^^ ^^^^^^ ^^ la.^yivX for the said Master in Equity, by the order of the Primary 
Primary Judge Judge in Equity of the said Court, to be made without any formal request by motion, 
or of the Court petition, or otherwise, to invest the money so paid into Court in the purchase "of deben- 
lSI™intcf Court^ tures or other negotiable securities granted by the Government of this Colony, in 
in Government respect of debts contracted by the said Government. 

securities. 56. The juriBdiotion and powers by this Act conferred and vested in the Supreme 

Jurisdiction and Court shall and may be exerciped and discharged by the Primary Judge thereof in 
powers given by Equity, or by one other Judge acting as such in his absence or during his illness, in. 
exercised by* *^^ same manner as the ordinary equitable jurisdiction and powers of the Supreme 
Primary Judge Court are now exercised and discharged, and subject in like manner to appeal, rehear- 
subject to appeal, ing, and review. 

°' . 57. In citing this Act in other Acts of Council and in legal instruments, and in 

Short title. iggaj proceedings, it shall be siifficient to use the expression " The Trustee Act, 1852." 

Commencement 58. This Act shall come into operation on the first day of September, one thousand 
01 Act. eigjjt hundred and fifty-two. 

17 Vic. No. 4. An Act to extend the Provisions of the " Trustee Act of 
1852." [4th July, 1853.] 

SLy'Xkf m"* Whebbas it is expedient to extend the provisions of the Trustee Act of 1852 : Be it 
Order for vesting therefore enacted by His Excellency the Governor of New South Wales, by and with 
the estate in lieu the advice and consent of the Legislative Council thereof, as follows : — 
apm-^taTthl ^- When any Decree or Order shall have been made by the Supreme Court directing^ 

Buitafteradecree tlie sale of any lands for any purpose whatever, every person seised or possessed of such 
or order for sale, land, or entitled to a contingent right therein, being a party to the suit or proceeding 
in which such Decree or Order shall have been made, and bound thereby, or being 
otherwise bound by such Decree or Order, shall be deemed to be so seised or possessed 

(*) See sec. 24 of Titles to Land Act, 22 Vic. No. 1. 

(*») In Rouse and another v. Nixon, 4, S. C. E.., p. 345, it was held that this section 
apphes only to the case of mortgagor and mortgagee, when the former pays off the 
latter's mortgage,— per Stephen, C.J. : "The 52nd section is appUcable only to cases m 
which the registration of the mortgagee's receipt can operate as a discharge of the debt 
as well as a reconveyance to the person entitled to the equity of redemption." 

(This section appears to have been framed after the provisions of the Enghsh Building 
Societies' Acts ; it is niSl'to be found in the English Trustee Acts from which this Act 
was adopted;) 
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or entitled (as tlie case may be) upon a Trust within the meaning of the said Trustee 
Act of 18p2 ; and in every such case it shall be lawful for the said Supreme Court, if 
the said Court shall think it expedient for the purpose of carrying such sale into effect, 
to make an Order vesting such lands or any part thereof, for such estate as the Court 
shall think fit, either in any purchaser or in such other person as the Court shall direct ; 
and every such Order shall have the same effect as if such person so seized or possessed 
or entitled had been free from all disability, and had duly executed all propey con- 
veyances and assignments of such lands for such estate. 

2. Sections seventeen and eighteen of the said Trustee Act of 1852 are hereby Power to make 
repealed ; and in every case where any person is or shaU be jointly or solely seised or veattneUieestate 
possessed of any lands or entitled to a contingent right therein vipon any Trast, and a on refusal or 
demand shaU have been made upon sueh Trustee by a person entitled to require a con- nftgleotof aTruS' 
veyance or assignment of such lands, or a duly authorized agent of such last-mentioned refeMe"""™^ °* 
person, requiring such Trustee to convey or assign the same, or to release such contin- 
gent right, it shall be lawful for the said Supreme Court, if the said Court shall be 

satisfied that such Trustee has wilfully refused or neglected to convey or assign the 
said lands for the space of twenty-eight days after such demand, to make an Order 
vesting such lands in such person, in such manner and for such estate as the Court shall 
dii-ect, or releasing such contingent right in such manner as the Court shall direct > 
and the said Order shall have the same effect as if the Trustee had duly executed a 
conveyance or assignment of the lands, or a release of such right, in the same manner 
' and for the same estate. 

3. When any infant shall be solely entitled to any stock upon any Trust, it shall be Power to make 
lawful for the Supreme Court 60 make an Order vesting in any person or persons the tranSerOT re-''* 
right to transfer such stock, or to receive the dividends or income thereof ; and when ceiptof dividends 
any infant shall be entitled jointly with any other person or persons to any stock upon 0' stock in name 
any Trust, it shall be lawful for the said Court to make an Order vesting the right to °^*^^™* 
transfer such stock, or to receive the dividends or income thereof, either in the person 

or persons jointly entitled with the infant, or in him or them together with any other 
person or persons the said Court may appoint. 

4. Where any person shall neglect or refuse to transfer any stoc^ or to receive the J*" "IS^'^ f' *£ f 
dividends or income thereof, or to sue for or recover any chose in action, or any interest ^^ysOi&ei °' 
in respect thereof, for the space of twenty-eight days next after an Order of the Supreme may be made 
Court for that purpose shaE have been served upon him, it shall be lawful for the said vesting right to 
Court to make an Order vesting all the right of such person to transfer such stock, or p^^ra as'the 
to receive the dividends or income thereof, or to sue for and recover such chose in Court shall 
action, or any interest in respect thereof, in such person or persons as the said Court appoint. 

may appoint. 1 

5. WTien any stock shall be standing in the sole name of a deceased person, and his On like neglect 
personal representative shall refuse or neglect to transfer such stock or receive the siJEtji^^^order 
dividends or income thereof for the space of twenty-eight days next after an Order of may be made, 
the Supreme Court for that purpose shall have been served upon him, it shall be lawful 

for the said Court to make an Order vesting the right to transfer such stoclc, or to 
receive the dividends or income thereof, in any person or persons whom the said Court 
may appoint. 

6. When any Order being or purporting to be under this Act, or imder the Trustee Companies and 
Act of 1852, shall be made by the Supreme Court, vesting the right to any stock, or ^omply'with '" 
vesting the right to transfer any stock, or vesting the right to call for the transfer of such orders, 
any stock, in any person or persons, in evei-y such case the legal right to transfer such 

stock shall vest accordingly ; and the person or persons so appointed shall be authorized 
and empowered to execute all deeds and powers of attorney, and to perform all acts 
relating to the transfer of such stock into his or their own name or names, or otherwise, 
to the extent and in conformity with the terms of the Order ; and all Companies and 
Associations whatever, and all persons, shall be equally bound and compellable to 
comply with the requisitions of such person or persons so appointed as aforesaid, to the 
extent and in conformity with the terms of such Order, as such Companies, Associa- 
tions, or persons would have been bound and compellable to comply with the requisitions 
of the person in whose place such appointment shall have been made. 

7. Every Order made or to be made, being or purporting to be made under this Act Indemnity to 
or the Trustee Act of 1852, by the Supreme Court, and duly passed and entered, shall Company so 
be a complete indemnity to all Companies and Associations whatsoever, and all persons, ° *y™8:- 
for any act done pursuant thereto ; and it shall not be necessary for such Company or 
Association or person, to inquire concerning the propriety of such Order, or whether 

the said Court had jurisdiction to make the same. 

8. When any person is or shall be jointly or solely seized or possessed of any lands, Power fo appoin 
or entitled to any stock upon any trust, and such person has been or shall be convicted "ew "nmstees in 
of felony, it shall be lawful for the Supreme Court, upon proof of such conviction, to convicterof"' 
appoint any person to be a Trustee in the place of such convict, and to make an Order Jelony, 

for vesting such lands, or the right to transfer such stock, and to receive the dividends 
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or income thereof, in such person to be so appointed Trustee ; and such Order shall 
have the same effect as to lands as if the convict Trustee had been free, from any 
disability, and had duly executed a conreyance or assignment of his estate and interest 
in the same. 

9. In all cases where it shall be expedient to appoint a new Trustee, and it;shall be 
found inexpedient, difficult, or impracticable so to do without the assistance of the 
Supreme Court, it shall be lawful for the said Court to make an Order appointing a 
new Trustee or new Trustees, whether there be any existing Trustee or not at the time 
of making such Order. 

10. In every case in which the Supreme Court has jurisdiction Under this Act, or the 
Trustee Act of 1852, to order a- conveyance or transfer of land or stock, or to make a 
vesting Order, it shall be lawful for the said Court also to make an Order appointing a 
new Trustee or new Trustees. 

11. This Act shall be read and construed according to the definitions and interpreta- 
tions contained in the second section of the Trustee Act of 1852, and the provisions of 
the said last-mentioned Act (except so far as the same are altered by or inconsistent with 
this Act) shall extend and apply to the cases provided for by this Act, in the same way 
as if this Act had been incorporated with and had formed part of the said Trustee Act 
of 1852. 
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21 Vic. No. 7. An Act for better securing Trust Funds and for the relief 
of Trustees. [Ath June, 1858.] 

Wheeeas it is expedient to provide means for better securing Trust Funds and for 
relieving Trustees from the responsibility of administering Trust Funds in cases whore 
they are desirous of being so relieved : Be it therefore enacted by the Queen's Most 
Excellent Majesty, by and with the advice and consent of the Legislative Council and 
Legislative Assembly of New South Wales, in Parliament assembled, and by the 
authority of the same, as follows ; — 

1. All trustees, executors, administrators, or other persons, having in their hands or 
under their control any moneys belonging to any trust, or the major part of them, on 
iiling an affidavit in the Supreme Court, in its Equitable Jurisdiction, shortly describing 
the instrument creating the trust, according to the best of their knowledge and belief, 
may pay such moneys into the hands of the Master in Equity in the matter of the 
particular trust (describing the same by the names of the parties as accurately as may 
be for the purpose of distinguishing it) in trust to attend the orders of the Court j 
and all such persons having any &overnment or other stocks or securities in the United 
Kingdom, or in this or any other British Colony, standing in their names, or in the 
name of any deceased person of whom they are personal representatives, or held by 
them upon any trust, or the major part of them, may transfer or deposit such stocks or 
securities to or in the name of or with the Master in Equity vrith his privity in the 
matter of the particular trust (describing the same as aforesaid) in trust to attend the 
orders of the said Court ; and in every such case a certificate from the Master of the 
fact of the money being so paid in, or of the transfer or deposit of such stocks or 
securities, shall be a sufficient discharge to such persons for the money, stocks, or 
securities so paid, transferred, or deposited. 

2. If upon a Petition presented under this Act it shall appear to the Court that 
moneys, stocks, or securities are vested in any persons within the meaning of this Act, 
and that the major part of them are desirous (or where there are only two such persons 
that one of them is desirous) of paying, transferring, or depositing the same under the 
provisions of this Act, but that for some reason the concurrence of the other or others 
of them cannot he had, it shall be lawful for the Court to direct such payment, transfer, 
or deposit to be made by the major part, of them (or by one, as the case may be) 
without the concurrence of the others or other of them ; and where any such moneys, 
stocks, or securities are deposited with any banker, broker, or other depositary , it 
shall be lawful for the Court to make an Order for the payment, transfer, or delivery 
thereof to the major part of such persons as aforesaid, or to one of them, for the 
purpose of being paid, transferred, or deposited to or with the Master, as to the Court 
shall seem meet ; and every payment, transfer, and delivery in pursuance of any such 
Order, shall be as valid as if made on the authority or by the act of all the persons 
entitled to such moneys, stocks, or securities, and shall protect and idenmify all 
persons acting in pursuance of such Order. 

3. Such Orders as the Court shall think fit may be from time to time made by the 
Court in its Equitable Jurisdiction in respect of the trust moneys, stocks, or securities 
paid in, transferred, and deposited as aforesaid, and for the investment and payment of 
such moneys, or of any dividends or interest on such stocks or securities, and for the 
transfer and delivery out of such stocks and securities, and for the administration -of 
the Trust generally, upon a petition presented in a summary way to the Court by such 
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party or parties as to tlie Court shall appear to be competent in that behalf, and service 
of such petition shall be made upon such persons as the Court shall direct s and every 
Order made upon any such Petition shall have the same effect, and shall be enforced 
and subject to re-hearing and afipeal in the same manner as if made in a suit regularly 
instituted in the Court : Pi-ovided that if it shall appear that any such funds cannot 
be safely distributed without the institution of a suit or suits the Court may direct 
such suit or suits to be instituted. 

4. Where any Guardian, CommiFtee, Eeeeiver, or other Trustee appointed by the Power to compel 
Supreme Court or the Primary Equity Judge, shall have been or shall be (either by Trustees to 
Order in the particular cause or matter, or by any General Rule) directed to account 

from time to time to the Court, or to file any report or account in the Office of the 
Master in Equity, it shall be lawful for the Court, on the application of any party 
interested, or of such Master on behalf of the parties or any of them, or without any 
such application, to enforce compliance with every such Kule or Order by a Rule or 
Summons to show cause, and by Rule or Order Absolute thereupon, as in an action or 
proceeding at law, and to punish non-compliance with any such Rule or Order Absolute 
by Attachment for Contempt as in any case of Contempt at law, with costs in each case, 
payable by and to whom the Court shall think fit to direct. 

5. The jurisdiction and powers by this Act vested in the Supremo Court may be Pov/era may be 
exercised by the Primary Equity Judge, or one other Judge acting for him in his exercised by 
absence or during his illness, subject nevertheless to the like appeal, re-hearing, and powe/to make 
review as in ordinary cases ; and the Judges of the said Court, or any two of them, General Rules, 
may make such General Rules and Orders as from time to time shall seem necessary 

for better carrying the provisions and objects of this Act into effect. 

26 Vic. No. 12. An Act to amend the Law of Property and further to 
relieve Trustees. [19th December, 1862.] 

Whbeeas it is expedient further to amend the Law of Property and to relieve Trustees, Preamble, 
and to give to Trustees, Mortgagees, and others certain powers now commonly inserted 
in settlements, mortgages, and wills : Be it therefore enacted by the Queen's Most 
Excellent Majesty, by and with the advice and consent of the Legislative Council and 
Legislative Assembly of New South Wales in Parliament assembled, and by the 
authority of the same as follows : — 

1. Where any license to do any act which without such license would create a Leasis. 
forfeiture, or give a right to re-enter under a condition or power reserved in any lease i~ti~ 
heretofore granted or to be hereafter granted, shall at any time after the passing of this effect of licenie 
Act be given to any "lessee or his assigns, every such license shall, unless otherwise to alien, 
expressed, extend only to the permission actually given, or to any specific breach of any 

proviso or covenant made or to be made, or to the actual assignment under-lease or 
other matter thereby specifically authorized to be done, but not so as to prevent any 
proceeding for any subsequent breach (unless otherwise specified in such license) ; and 
all rights under covenants and powers of forfeiture^ and re-entry in the lease contained 
shall remain in full force and virtue, and shall be available as against any subsequent 
breach of covenant, or condition, assignment, under-lease, or other matter not specifically 
authorized or made dispunishable by such Uoense, in the same manner as if no such 
license had been given ; and the condition or right of re-entry shall be and remain in all 
respects as if such license had not been given, except in respect of the particular 
matter authorized to be done. " 

2. Where in any lease heretofore granted or to be hereafter granted there is or shall Restricted 
be a power or condition of re-entry or assigning or under-letting or doing any other operation ot 
specified act without Ucehse, and a liclbnse at any time after the passing of this Act shall ^ 

be given to one of several lessees or co-owners to assign or under-let his share or 
interest, or to do any other act prohibited to be done without license, or shall be given 
to any lessee or owner, or any one of several lessees or owners, to assign or under-let 
part only of the property, or to do any other such act as aforesaid in respect of part 
only of such property, siich license shall not operate to destroy or extinguish the right 
of re-entry in case of any breach of the covenant or condition by co-lessees or owners 
of the other shares or interests in the property, or by the lessee or owner of the rest of 
the property (as the case may be) over or in respect of such shares or interests or 
remaining property, but such right of re-entry shall remain in full force over or in 
respect of the shares or interests or proper^iy not the subject of such license. 

3. Where the reversion upon a lease is severed, and the rent or other reservation is Apportionment 
legally apportioned, the assignee of each part of the reversion shall, in respect of the ™trv'h\*eertoin 
apportioned rent or other reservation allotted or belonging to him, be entitled to the cases, 
benefit of all conditions or powers of re-entry for non-payment of the original rent or 

other reservation, in like manner as if such conditions or powers had been reserved to 
hfm as incident to his part of the reversion in respect of the apportioned icnt or other 
reservation allotted or belonging to him. 
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4. Where any actual waiver of the beneHt of atty covenant or condition in any 
lease on the part of any lessor, or his heirs, executors, adinimstrators or assigns, shaU be 
proved to have taken place after the passing of this Act m any one particular instance, 
such actual waiver shaU not be assumed or deemed tb extend to any instanee or any 
breach of covenant or condition other than that to which such waiver shall speciaUy 
relate, nor to be a general waiver of the benefit of any such covenant or condition unless 
an intention to that SfBect shall appear. 

5. The Court of Equity shaU have power upon such terms as to the Court may seem 
fit to relieve against a forfeiture for breach of a covenant or condition to insure against 

Belief against loss or damage by fire, where no loss or damage by fire has happened, and the breach 
forfeiture for hag in the opinion of the Court, been committed through accident or mistalte, or other- 
SS'^Jj.'il^rah, -n'ise, witliout fraud or gross negligence, and there is an insurance on foot at the time of 
the application to the Court in conformity with the covenant to insure. ("), 

6. The Court where relief shall be so granted, shall direct a record of such reUei having 
been granted to be made by indorsement on the lease or otherwise. 

7.' The Court shall not have power under this Act so to relieve the same person more 
than onco in respect of the same covenant or condition ; nor shall it have power to grant 
any relief under this Act where a forfeiture under the covenant in respect of which 
relief is sought shall have been already waived out of Court in favour of the person 
seeking the relief. 

8. The person entitled to the benefit of a covenant on the part of a lessee or mortgagor 
to insure against loss or damage by fire shall, on loss or damage by fire happening, have 
the same advantage from any then subsisting insurance relating to the bmldmg, or other 
property, covenanted to be insured, effected by the lessee or mortgagor in respect of his 
interest under the lease or in the property, or by any person claiming under him, but 
not effected in conformity vrith the covenant as he would have from an msurance effected 
in conformity with the covenant. . 

9. Where, on the bond fide purchase after the passing of this Act of a leasehold mterest 
under a lease containing a covenant on the part of the lessee to insure against loss or 
damage by fire, the purchaser is furnished with the written receipt of the person 
entitled to receive the rent, or his agent, for the last payment of rent accrued due before 
the completion of the purchase, and there is subsisting at the time of the completion of 
the purchase an insurance in conformity with the covenant, the purchaser, or any 
person claiming under him, shall notbe subject to any liability by way of forfeiture or 
damages or otherwise, in respect of any breach of the covenant committed at any time 
before the completion of the purchase, of which the purchaser had not notice before the 
completion of the purchase 1 but this provision is not to take away any remedy which 
the lessor or his legal representatives may have against the lessee or his legal representa- 
tives for breach of covenant. 

-,-;.. 10. The preceding provisions shall be applicable to leases for a term of years absolute, 

ii"°i!°'for"a'term ot Or determinable on a life or lives or otherwise, and also to a lease for the life of the 
ye.n ab.wiute, Sc. jggggg qj, jjjg J. jfg gy jj^^gg gjf j^^j other pcrsou Or persous. 

Bam Charobs. H. The release from a rent charge of part of the hereditaments charged therewith 
BeleasToFpart shall not extinguish the whole rent charge, but shall operate only to bar the right to 
of land charged recover any part of the rent charge out of the hereditaments released, without prejudice, 
not to be an ex- nevertheless to the rights of all persons interested in the hereditaments remaining 
unreleased and not concurring in or confirming the release. 

12. A deed hereafter executed in the presence of and attested by two or more wit- 
nesses in the manner in which deeds are ordinarily executed and attested shall, so far as 
respects the execution and attestation thereof, be a valid execution of a power of 
appointment by deed or by any instrument in writing not testamentary, notwithstanding 
it shall have been expressly required that a deed or instrument in writing, made in 
exercise of such power should be executed or attested with some additional or other 
form of execution or attestation or solemnity : Provided always that this provision shall 
not operate to defeat any du-ection in the instrument creating the power that the consent 
of any particular person shall be necessary to a valid execution, or that any act shall be 
performed in order to give validity to any appointment, having no relation to the mode 
of executing and attesting the instrument, and nothing herein contained shall prevent 
the donee of a power from executing it conformably to the power by writing or other- 
wise, than by an instrument executed and attested as an ordinary deed, and to any 
such execution of a power this provision shall not extend. 
Sale under 13. Where under a power of sale a bond fide sale shall be made of an estate with 

power not to be the timber thereon, or any other articles attached thereto, and the tenant for life or any 
r™8on'ot'mi8- °^'^^ party to the transaction shall by mistake be allowed to receive for his own 
taken payment benefit a portion of the purchase money as the value of the timber or other articles, it 
to tenant for life, shall be lawful for the Supreme Court in its Equitable Jurisdiction, upon any bill or 
claim or application in a summary way, as the case may require or permit, to declare 

('•') See the remarks of Hargrave, J., in Kingston v. Oale, 4, S. 0. B., p. 223. 
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that upon payment by tho purchaser or the claimant under him, of the full value of the 
timber and articles at the time of sale, with such interest thereon as the Court phall 
direct, and the settlement of the said principal moneys and interest under the direction 
of the Court upon such parties as in the opinion of the Court shall be entitled thereto, 
the said sale ought to be established ; And upon such payment and settlement being 
made accordingly the Court may declare that the said sale is valid, and thereupon the 
legal estate shall rest and go in like manner as if the power had been duly executed : 
And the costs of the said application, as between solicitor and client, shall be paid by 
tho purchaser or the claimant under him. 

W. Where any testator shall hare charged his real estate or any spcciiic portion Devisee in trust 
thereof with the payment of his debts or with the payment of any legacy or other """y ^"« J"?I!fy 
specific sum of money, and shall have devised the estate so charged to any trustee standing wiSt of 
for the whole of his estate or interest therein, and shall not have made any express express power in 
provision f»r the raising of such debt, legacy, or sum of money out of such estate, '^* '''"• 
it shall be lawful for the said devisee in trust, notwithstanding any trusts actually 
declared by the testator, to raise such debts, legacy or money as aforesaid by a sale and 
absolute disposition by public auction or private contract of the said hereditaments or 
any part thereof, or by a mortgage of the same, or partly in one mode and partly in 
the other ; and any deed of mortgage so executed may reserve such rate of interest 
and fix such period of repayment as the person executing the same shall think proper. 

15. 'The powers conferred by the next preceding section shaU extend to aU and every Powers given by 
person in whom the estate devised shall for the time being be vested by survivorship ^^^ ^rt'Sft 
descent, or devise, or to any person who may be appointed under any power in the will, vivor's devisees ' 
or by the Supreme Court in its Equitable Jurisdiction, to succeed to the trusteeship &c. 

vested in such devisee in trust aforesaid. 

16. If any testator who shall have created such a charge as is described in the next Executor in cer- 
bnt one preceding section shall not have devised the hereditaments charged as aforesaid ^^i Uke'power^ 
in such terms as that his whole estate and interest therein shall become vested in any ^ devisee in 
trustee, the executor for the time being named in such will (if any) shall have the same trust as respects 
or the like power of raising the said moneys as is hereinbefore vested in the devisee in f^'sing money, 
trust for the said hereditaments, and such power shaU from time to time devolve to and 

become vested in the person (if any) in whom the executorship shall for the time being 
be vested ; but any sal& or mortgage imder this Act shall operate only on the estate and 
interest, whether legal or equitable, of the testator, and shall not prevent the necessity 
for getting in any outstanding subsisting legal estate. 

17. Purchasers or mortgagees shall not be bound to inquire whether the powers con- ^"t?"**?!*"^' 
f erred by the three next preceding sections, or either of them, shall have been duly and inquire as to 
correctly exercised by any person acting in virtue thereof. powers. 

18. The provisions contained in sections fourteenth, fifteenth, and sixteenth, shaU not in Sections 14, 15, 
any way prejudice or affect any sale or mortgage already made or hereafter to be made, and 16 not to 
under or in pursuance of ahy will coming into operation before the passing of this Act ; g^|g* Ao^nor to 
but the validity of any such sale or mortgage shall be ascertained and determined in all extend to de- 
respects as if this Act had not passed j and the said several sections shall not extend to yisees in fee or 
a devise to any person in fee or in tail, or for thetestator's whole estate and interest '" **''■ 
charged with debts or legacies, nor shall they affect the power of any such devisee to 

sell or mortgage as he may by law now do. 

19. Where by ahy instrument any hereditaments have been or SfhaU be limited to uses, Provision for 
all uses thereunder, whether expressed or implied by law, and whether immediate, or and contingent 
future, or contingent, or executory, or to be declared under any power therein con- uses, 
tained, shall take effect when and as they arise by force of and by relation to the estate 

and seisin originally vested in the person seised, to the uses and the continued existence 
in him or elsewhere of any seisin to uses or scintilla juris, shall not be deemed neces- 
sai-y for the support of or to give effect to future or contingent or executory uses, nor 
shall any such seisin to uses or scintilla juris be deemed to be suspended or to remain 
or to subsist in him or elsewhere. 

20. Where there shaU be a total failure of heirs of the purchaser, or where any land iHHmiriifcB. 
shall be descendible as if an ancestor had been the purchaser thereof, and there shall Descent how to 
be a total failure of the heirs of such ancestor, then and in every such case the land be traced, 
shall descend and the descent shaU thenceforth be traced from the person last entitled 

to the lands as if he had been the purchaser thereof. 

21. The next preceding section shall be read as part of the Act third and fourth Preceding sec- 
William the Fourth, chapter one hundred and six, adopted in this Colony by the Act H^"i°°.?U'S" . 

i.1 -ixr-ii- ii. Til i.1, t. • -ui > r J J rated with 3 and 

seventh William the J<ourth, number eight. 4 Wm. 4 o. 106. 

22. Any person shall have power to assign personal property, now by law assignable, assionmekt op 
including chattels real, directly to himself and any other person, by the like means as he Peksonalit. 
might assign the same to another. AiBignmmt to kU 

23. Any seller or mortgagor of land, or of any chattels, real or personal, or choses in >nd othcn. 
action conveyed or assigned to a purchaser, or mortgagee, or the solicitor or agent of any 

such seller or mortgagor, who shall after the passing of this Act conceal any settlement, 
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deed, will, or other instrument material to the title or any incumbrance from the 
purchaser or mortgagee, or falsify any pedigree upon vfhioh the title does or may depend, 
in order to induce him to accept the title offered or produced to him, with intent in any 
of such cases to defraud, shall be guilty of a misdemeanor, and being found guilty shall 
be liable, at the discretion of the Court, to sufEer such punishment, by fine or imprison- 
ment for any time not exceeding two years, with or without hard labour, or by both, as 
the Court shall award ; and shall also be liable to an action for damages at the suit 
of the purchaser or mortgagee, or those claiming under the purchaser or mortgagee, 
for any loss sustained by them or either or any of them in consequence of the settle- 
ment, deed, will, or other instrument or incumbrance so concealed, or of any claim 
made by any person under such pedigree, but whose right was concealed by the falsi- 
fication of such pedigree : And in estimating such damages, where the estate shall be 
recovered from such purchaser or mortgagee, or from those claiming under the purchaser 
or mortgagee, regard shall be had to any expenditure by them or either or fmy of ftem 
in improvements on the land ; but no prosecution for any offence included in this 
section against any seller or mortgagor, or any solicitor or agent, shall be commenced 
without the sanction of Her Majesty's Attorney General, or in case that office be vacant 
of Her Majesty's Solicitor General ; and no such sanction shall be given without previous 
notice of the application for leave to prosecute to the person intended to be prosecuted 
in such form as the Attorney General or the Solicitor General (as the case may be) shall 
direct. 

24. Notwithstanding anything contained in the Imperial Act for the limitation of 
actions and suits relating to real property, which Act was adopted by the Colonial Act, 
eighth William Fourth, number three, it shall be lawful for any person entitled to or 
claiming under any mortgage of land, being land within the definition contained in the 
first section of the said Imperial Act, to make an entry or bring an action at law or suit 
in equity, to recover such land at any time within twenty years next after the last pay- 
ment of any part of the principal money or interest secured by such mortgage, although 
more than twenty years may have elapsed since the time at which the right to make such 
entiy or bring such action or suit in equity shall have first accrued. 

25. All mortgages of real or personal estate shall hereafter be deemed at law as now 
in equity pledges' only of the property thereby mortgaged, and nothing in any such 
mortgage shall prevent the title of any mortgagor or person claiming and being iu 
possession from being deemed a good title at law, subject to such pledge as against all 
persons other than the mortgagee and those claiming under Ivim : Provided that 
nothing in this enactment contained shall interfere with or prejudice the legal rights 
and remedies of ihortgagees and those claiming under them, for the preservation and 
enforcement of their securities, nor shall affect any action or proceeding commenced 
before the twentieth day of November one thousand eight hundred and sixty-two. (*') 

26. No trustee, executor, or administrator making any payment or doing any act 
land fide under or in pursuance of any power of attorney shall be liable for the moneys 
BO paid or the act so done, by reason that the person who gave the power of attorney 
was dead at the time of such payment or act, or had done some act to avoid the power, 
provided that the fact of the death, or of the doing of such aet as last aforesaid, at the 
time of such payment or act honA fide done as aforesaid by such trustee, executor, or 
administrator, was not known to lum : Provided always, that nothing herein contained 
shall iu any mamier affect or prejudice the right of any person entitled to the money 
against the person to whom such payment shdl have been made, but that such person 
so entitled shall have the same remedy against such person to whom such payment 
shall be made as he would have had against the tmstee, executor, or administrator if 
the money had not been paid away under such power of attorney. 
■ 27. Where an executor or administrator, liable as such to the rents, covenants, oi 
agreements contained in any lease or agreement for a lease granted or assigned to the 
testator or intestate whose estate is being administered, shall have satisfied all such 
liabihties under the said lease or agreement for a lease as may have accrued due and 
been claimed up to the time of the assignment hereinafter mentioned, and shall have 



(*^) This provision, that mortgages shall be deemed at Law as in Equity as " pledges 
only " of the mortgaged property, does not in any way affect a mortgagee's rights, — 
Mate V. XiM and another, 2, S. C. R., p. 270— where, in an action by mortgagee against 
tenant for rent accrued since he had received notice of the mortgage, the Court held 
that it was no defence either at Law or in Equity that before the receipt of such notice 
the defendant liad surrendered tlie residue of his term to his landlord, the mortgagor, 
who, up to that time had, with the mortgagee's consent, remained in receipt of the rents 
and profits. See also the remarks of Wise, J., at page 274 of this case (tthi supra), as to 
the evils which might result from the alteration of the law effected by this section. See 
also Vwi/er and oiJters v. O'Neill, 2, S. C. K., p. 276, foUowiug the reasoning in Mate 
V. Kidd. 
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set apart a suiBoient fund to answer any future claim that may be made in respect of 
any fixed and ascertained sum covenanted or agreed by the lessee to be laid out on the 
property demised or agreed to be demised although the period for laying out the same 
may not have arrived, and shall have assigned the lease or agreement for a lease to a 
purchaser thereof, he shall be at liberty to distribute the residuary personal estate of 
the deceased to and amongst the parties entitled thereto respectively, without appro- 
priating any part, or any further part (as the case may be,) of the personal estate of 
the deceased to meet any future liability under the said lease or agreement for a lease, 
and the executor or administrator so distributing the residuary estate shall not, after 
having assigned the said lease or agreement for a lease, and having, where necessary, 
set apart such suiEoient fund as aforesaid, be personally liable in respect of any' 
subsequent claim under the said lease or agreement for a lease, but nothing herein con- 
tained shall prejudice the right of the lessor or those claiming under him to follow the 
assets of the deceased into the hands of the persons to or amongst whom the said 
assets may have been distributed. 

28. In like manner, where an executor or administrator liable as such to the rent, ^^}^ }^q}^^ "^ 
covenants, or agreements contained in any conveyance on chief rents or rent charges, administrator in 
whether any such rent be by limitation of use, grant, or reservation, or agreement for respect of rents, 
such conveyance, granted or assigned to or made and entered into with the testator or *'°' '" 'onvey- 
intestate whose estate is being administered, shall have satisfied all such liabilities under charce?" 

the said conveyance, or agreement for a conveyance, as may have accrued due and been 
claimed up to the time of the conveyance hereinafter mentioned, and shall have set 
apart a sufficient fund to answer any future claim that may be made in respect of any 
fixed and ascertained sum covenanted or agreed by the grantee to be laid out on the 
property conveyed, or agreed to. be conveyed, although the period for laying out tlie 
same "may not have arrived, and shall have conveyed such property, or assigned the said 
agreement for such conveyance as aforesaid to a purchaser thereof, he shall be at liberty 
to distribute the residuary personal estate of the deceased to and amongst the parties 
entitled thereto respectively, without appropriating any part or any further part (as the 
case may be) of the personal estate of the deceased to meet any future liability under 
the said conveyance or agreement for a conveyance ; and the executor or administrator 
so distributing the residuary estate shall not, after having made or executed such con- 
veyance or assignment, and having, where necessary, set apart such sufficient fund as 
aforesaid, be personally liable in respect of any subsequent claim under the said con- 
veyance, or agreement for conveyance, but nothing herein contained shall prejudice 
the right of the grantor, or those claiming under him, to follow the assets of the 
deceased into the hands of the persons to or among whom the said assets may have been 
distributed. 

29. Where an eSecutor or administrator shall have given such or the like notices as As to distri- 

in the opinion of the Court in which such executor or administrator is sought to be ^et °of testotor 
charged would have been given by the Supreme Court, in its Equitable Jurisdiction, in or^intestate after 
an administration suit for creditors and others to send in to the executor or adminis- notice given by 
trators their claims against the estate of the testator or intestate, such executor or ^^^t,Sor 
administrator shall, at the expiration of the time named in the said notices, or the last 
of the said notices for sending in such claims, be at liberty to distribute the assets of 
the testator or intestate, or any. part thereof, amongst the parties entitled thereto, having 
regard to the claims of which such executor or administrator has then notice, and shall 
not be liable for the assets or any part thereof so distributed to any person of whose 
claim such executor or administrator shall not have had notice at the time of distri- 
bution of the said assets or a part thereof, as the case may be ; but nothing in this Act 
contained shall prejudice the right of any creditor or claimant to follow the assets or 
any part thereof into the hands of any person who may have received the same 
respectively. 

30. Any trustee, executor, or administrator shall be at liberty, without the institution Trustee, 

of a suit, to apply by petition, or by summons upon a vrritten statement to the Primary executor, Ik., 

Judge in Equity, for the opinion, advice, or direction of such Judge on any question ^*ftiOTi*for ^ 

respecting the management or administration of the trust property or the assets of any opiiiion, advice, 

testator or intestate, such application to be served upon or the hearing thereof to be &c., in manage- 

attended by all persons interested in such application, or such of them as the said Judge ^"t'proilerty. 

shall think expedient ; and the trustee, executor, or administrator acting upon the 

opinion, advice, or direction given by the said Judge shall Ee deemed, so far as regards 

Mb own responsibility, to have discharged his duty as such trustee, executor, or 

administrator in the subject matter of the said application : Provided nevertlieless, 

that this Act shall not extend to indemnify any trustee, executor, or administrator in 

respect of any act done in accordance with such opinion, advice, or direction of such 

Judge, if such trustee, executor, or administrator shall have been guilty of any fraud 

or wilful concealment or misrepresentation in obtaining such opinion, advice, or direction : 

Provided also that every such petition or statement shall be signed by the party, his 

counsel or attorney, and that the Judge may require the petitioner or applicant to 
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attend him in Chambers or in Court when he deems it necessary, and such party may 
appear by counsel or attorney, and the costs (*) of such application as aforesaid shall be in 
discretion of the Judge to whom the said application shall be made. (^') 

31. Every deed, will, act, or other instrument creating a trust either expressly or by 
implication -shall, without prejudice to the clauses actually contained therein, be deemed 
to contain a clause in the words or to the effect foUovving ; that is to say j — " That the 
" trustees or trxistee for the time being of the said deed, will, or other instrument shaU 
" be respectively chargeable only for such moneys, stocks, fund, and securities as they 
" slrnH respectively actually receive notvi-ithstanding their respectively signing any 
" receipt for the sate of conformity, and shall be answerable and accountable only for 
" their ovra acts, receipts, neglects, or defaults, and not for those of each other, nor for 
" any banker, broker, or other person with whom any trust moneys or securities may be 
" deposited, nor for the insufficiency or deficiency of any stocks, f undsj or securities, nor 
" for any other loss unless the same shall happen through their own wilful default 
" respectively ; and also that it shall be lawfxd for the trustees or trustee for the time being 
" of the said deed, will, or other instrument, to reimburse themselves or himself, or pay 
" or discharge out of the trust premises all expenses incurred in or about the execution 
" of the trusts or powers of the said deed, will, or other instrument." 

32. When a trustee, executor, or administrator shall not by some instrument creating 
his trust, be, or at any tinie heretofore have beeu, expressly forbidden to . invest any 
trust fund or real securities in any part of the Colony of New South Wales or in the 
(Government Stock of the said Colony, it shall be lawful for such trustee, executor, or 
administrator to invest such trust fund on such securities or stock, and he shaU not be 
liable on that account as for a breach of trust, provided that such investment shall in 
other respects be reasonable and proper. ('''') v 

33. Any person who under or by virtue of any direction, trust, or direction already 
or hereafter given, created, or reserved in any last will or other testamentary disposition, 
marriage, or other settlement of real or personal property, or other deed, agreement, or 
writing is or shall be expressly authorized or directed to lend money at interest on real 
or Government securities in New South Wales or on real or Government securities in 
England, may in like manner as so authorized and directed in all other respects le^d the 
same or any part thereof at interest on real or Government securities in England or in 
New South Wales, mutatis mutandis, and such person shall not on account of so lending 
money he deemed in a Court of Equity guilty of any breach of trust or held accountable, 
further or otherwise, than if the money had been laid out by him on real or Govern- 
ment securities where so expressly authorized or directed : Provided that every such 
loan in which any Ininor, or unborn child, or person of unsound mind is or may be 
interested shall be made under the order of the Supreme Court in its Equitable Juris- 
diction made in a summary way upon petition or motion with proper notice : Provided 
also, that no such loan shsJl be made without the consent of any person whose consent 
may be required to the investment so expressly authorized or directed, testified in the 
manner required by such direction, trust, or power : Provided further, that this enact- 
ment shall not apply to any case in which such direction, trust, or power as aforesaid 
doth or shall contain any express restriction against the investment of such money as 
hereby authorized : And provided lastly, that nothing herein contained shall be construed 
to relieve any person intrusted or clothed with such direction, trust, or power as aforesaid 
from any responsibility as to title, security, or otherwise, either at law or in equity savQ 
as aforesaid. 



(*) Acted upon by Hargrave, P.J., in re Usher's Will, 4, S.C.E., Eq., p. 90. 

I*'') Where, in a petition uirder this section for the opinion of the Court, it appe~ared 
that no power of sale was given by the will in question, his Honor (Milford, P.J.) 
advised an apphcation to the Legislature for a Private Act to enable the petitioners to 
sell: In tJte matter of the Will of Thos. Parnell and the Trust Property Act of 1862 ; 
2, S.C.R., Eq., p. 87. Seld, also by Milford, P.J., that this section requires the Judge 
to give his advice on questions of law, so as to guide petitioner (trustee) — to tell him what 
it is lawful for him to do — not to tell him how he is to exercise a discretionary power. 

The Court will decline to give the executors of a partner in a large mercantile firm 
its judicial advice, opinion, or direction, as to the acceptance of a settlement from the 
surviving partners where the matter in question involves only a personal responsibihty 
resting on the executors themselves, and depends on their own knowledge of the facts of 
the case, the position of all parties interested iu the firm and its transactions, and on 
mercantile probabihties and commercial prudence, arising from detailed information 
beyond the cognizaiioe of the Court. JRe Trusts of J. Oilehrisfs Will, 6, S.C.K., Eq., 
p. 74. 

(**) Trustees would appear to be liable for any loss to the trust funds if they lend 
more than two-thirds of the value upon freehold lands of permanent value, or more than 
one-haH on freeholds or buildings of a iluctuating value. See Yea and wife v. Motion 
and anr., 4, 8.C.E., Eq., p. 110. 
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31. The Judges of tlie Supreme Court or any two of them, the J'rimary Judge in Judges may 
Equity being one, may mate such general orders from time to time as to the investment ^gj/™?'"''' 
of cash under the control of the Court, in suoli stocks, funds, or securities as they shall "nvestment" of 
see fit, and may make separate orders for the conversion of any securities now standing cash under the ' 
or which may hereafter stand in the name of any officer of tlie said Court in trust in control of the 
any cause or matter into any such other stocks, funds, or securities upon which by "^^ ' 
any such general order as aforesaid cash under the control of the Court may be invested, 
all orders for such conversion being made upon petition to be presented by any of the 
parties interested in a summary way : Provided that sueli parties shall be served with 
notice thereof aj the Court shall direct." 

35. When any such general order as aforesaid shall have been made, it shall be lawfiU ?^^'*^t'/"'''f 
fpr trustees, executors, or administrators having power to invest their trust funds upon fundsin the 
Government securities or upon public or parhamentary stocks, funds, or securities, or stocks, &c., in 
any of them, to invest such trust funds or any part thereof in any of the stocks, funds, which cash 

or securities in or upon which by such general order cash uiider the control of the Court Sol of the Court 
may from time to time be invested. may be invested, 

36. Whereas by the Imperial Act tliird and fourth William the Fourth, chapter Extension of 
twenty-seven, section forty, adopted in this Colony by eighth WiUiam the Fourth ^^' f°\j * * 
number three, it was enacted that after the thirty -first day of December, one thousand s. 40, to cases of 
eight hundred and tliirty-three, no action or suit or other proceeding shoidd be brought claims to estates 
to recover any sum of money secured by any mortgage, judgment, or lien, or otherwise °' intestates. 
charged upon or payable out of any land or rent at law or in equity, or any legacy but 

within twenty years next after a present right to receive the same shovdd have 
aecrued to some person capable of giving a discharge for or release of the same, unless 
such acknowledgment in writing or payment of principal or interest as therein men- 
tioned should have been given or made, and then within twenty years next after such 
payment or acknowledgment or the last of such payments or acknowledgments : And 
whereas it is expedient that the said enactment should be extended to the case of claims 
to the estates of person dying intestate : Bo it therefore enacted that after the thirty- 
first day of December one thousand eight hundred and sixty-two no suit or other 
proceeding shall be brought to recover the personal estate or any share of the personal 
estate of any person dying intestate, possessed by the legal personal representative of 
such intestate, but within twenty years next after a. present right to receive the same 
shall have accrued to some person capable of giving a discharge for or release of the 
same, unless in the meantime some part of such estate or share or some interest in 
respect thereof shall have been accounted for or paid, or some acknowledgment of the 
right thereto shall have been given in writing, signed by the person accountable for the 
same or his agent to the person entitled thereto or his agent, and in such case no such 
action or suit shall be brought, but within twenty years after such acooimtings pay 
mcnt, or acknowledgment, or the last of such accountings, payments, or ae'knowledg- 
ments if more than one was made or given. 

87. The order to take an account of the debts and liabilities affecting the personal Order to take 
estate of a deceased person, pursuant to the nineteenth section of the Colonial Act Recount of debto, 
sixteenth Victoria number three, may be made immediately, or at any time after probate person under 
or letters of administration shall have been granted, and such order may be made by section 19 of 
the Primary Judge in Equity upon motion or petition of course, or in Chambers upon l" ^'ct No 3, 
a summons in the form used for originating proceedings at Chambers ; and after any Simediateiv^ 
such order shall have been made, the said Judge may, onthe application of the executors after probate 
or administrators, by motion or summons restrain or suspend, imtil the account directed granted, 
by such order shall have been taken, any proceedings at law against such executors or 
administrators by any person having or claiming to have any demand upon the estate 
of the deceased by reason of any debt or liability due from the estate of the deceased 
upon such notice and terms and conditions (if any) as to the said Judge shall seem just ; 
and the Judge in directing an account of debt and liabiUties pursuant to any such order 
shall, on the application of the executors or administrators, be at liberty to direct that 
the particulars only of any claim or claims which may be brought in pursuance of any 
such order shall be certified by the Master without any adjudication thereon, and any 
notices for creditors to come in which may be pubUshed in pursuance of any such order 
shall have the same force and effect as if such notices had been given by the executors 
or administrators in pursuance of the twenty-eighth section of this Act. 

38. In all cases where by any vrill, deed, act, or other instrument it is expressly Powebs of 
declared that trustees or other persons therein named or indicated shall have a power of ^""^T, ^^^ ^^ 

sale, either generally or in any particular event, over any hereditaments named or ' 

referred to in or from time to time, subject to the uses or trusts of such will, deed, act. Persons em- 
or other instrument, it shall be lawful for such trustees or other persons, whether Such Powered to sell 
hereditaments, be vested in them or not, to exercise such power of sale by selling such and either by 
hereditaments, either together or in lots, and either by auction or private contract, and auction or pri- 
either at one time or at. several times, and (in case the power shall expressly authorize ™*'5 contract, 
an exchange) to exchange any hereditaments which for the time being shall be subject 
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to the uses or trusts aforesaid for any other hereditaments in this Colony or other 
specified Colony or Country, and upon any sueh exchange to give or receive any money 
for equality of exchange. 

39. It shall be lawful for the persons making any such sale or exchange to insert any 
such special or other stipulations, either as to title or evidence of title, or otherwise, iu 

^tious and' trus- any conditions of sale or contract for sale or exchange, as they shall think fit, and also to 
tees may buy in buy in the hereditaments or any part thereof at any sale by auction, and to rescind or 
*"• vary any contract for sale or exchange, and to re-sell the hereditaments which shall be 

so bought in, or as to which the contract shall be so rescinded, without being responsible 
for any loss which may be occasioned thereby, and no purchaser under any such sale 
shall be bound to inquire whether the persons making the same may or may not have 
in contemplation any particular re-investment of the purchase money in the purchase 
of any other hereditaments or otherwise. 

40. For the pm'pose of completing any such sale or exchange as aforesaid, the per- 
sons empowered to sell or exchange as aforesaid shall have full power to convey or 
otherwise dispose of the hereditaments in question either by way of revocation and 
appointment of the use, or otherwise, as may be necessary. 

41. The money received upon any such sale or for equality of exchange as aforesaid, 
shall be laid out in the manner indicated in that behalf in the will, deed, act, or other 
instrument containing the power of sale or exchange, or if no sueh indication be therein 
contained as to all or any part of such money, then the same shall with all convenient 
speed be laid out in the purchase of other hereditaments in fee simple in possession to 
be situate in tliis Colony or other specified Colony or Country, or of lands of a leasehold 
tenure which in the opinion of the persons making the purchase, are convenient to be 
held tlierewith or with any other hereditaments for the time being, subject to the sub- 
sisting uses or trusts of the same will, deed, act, or other instrument in which the 
power of sale or exchange was contained ; and all such hereditaments so to be purchased or 
taken in exchange as aforesaid as shall be freeholds of inheritance shall be settled and 
assured to the uses, upon and for the trusts, intents, and purposes, and with, under, and 
subject to the powers, pi"Ovisoes, and declarations, to which the hereditaments sold or 
given in exchange were or would have been subject, or as near thereto as the deaths of 
parties and other intervening accidents will admit of, but not so as to increase or multiply 
charges ; and all such hereditaments so to be purchased or taken in exchange as afore- 
said as shall be of leasehold tenure shall be settled and assured upon and for such 
trusts, intents, and purposes, and with, under, and subject to such powers, provisoes, and 
declarations, as shall as nearly as may be correspond with and be similar to the aforesaid 
uses, trusts, intents, and purposes, powers, provisoes, and declarations, but not so as to 
increase or multiply charges, and so that if any of the hereditaments so' to be purchased 
shall be held by lease for years the same shall not vest absolutely in any tenant in tail 
by purchase who shall not attain the age of twenty-one years ; and any such purchase as 
aforesaid may be made subject to any special conditions as to a title or otherwise : Pro- 
vided that no leasehold' tenement shall be purchased under the powers hereinbefore 
contained which is held for a less period than sixty years. 

Or in payment of 42. Provided nevertheless, that it shall be lawful for the persons exercising any such 
incumbrances, power as aforesaid, if they shall think fit, in lieu of applying any money to De received 
upon any sale or for equality of exchange as aforesaid or any part thereof in purchasing 
lands therewith, to apply the same in or towards paying ofE or discharging any mortgage 
or other charge or incumbrance which shall or may affect all or any of the hereditaments 
which shall then be subject to the same uses or trusts as those to which the heredita- 
ments sold or given in exchange were or was subject. 
Until purchase of 43. Until the money to be received upon any sale or for equality of exchange as afore- 
said shall be disposed of in the manner herein mentioned, the same shall be invested at 
interest for the benefit of the same parties who would be entitled to the hereditaments 
to be purchased therewith as aforesaid, and to the rents and profits thereof in case such 
purchase and settlement as aforesaid were then actually made. 
Trustees of ^- I* shall be lawful for any trustees of any leaseholds which are renewable from 

renewable lease- time to time either under any covenant or contract, or by custom or usual practice, if 
holds may they shall in their discretion think fit, and it shall bo the duty of such trustees, if 

renew. thereunto required by any person having any beneficial interest, present or future, or 

contingent, in such leaseholds, to use their best endeavours to obtain from time to time 
a renewed lease of the same hereditaments on the accustomed and reasonable terms, and 
for that purpose it shall be lawful for any such trustees from time to time to make or 
concur in making such surrender of the lease for the time being subsisting, and to do all 
such other acts as shall be requisite in that behalf j but this section is not to apply to 
any case where by the terms of the settlement or will the person in possession for his 
life or other limited interest is entitled to enjoy the same without any obligation to 
renew the lease or to contribute to the expense of renewing the same. 
Money for 45. In case any money shaU be required for the purpose of paying for equality of 

exSfmge°and exchange as aforesaid, or for renewal of any lease as aforesaid, it shall be lawful for the 
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persons effecting such exchange or renewal to pay the same out of any money which may for renewal of 
then be in their hands in trust for the persons beneficially interested in the lands to bo J^j||^ bv mort- 
taken in exchange, or comprised in the renewed lease, whether arising by any of the gage, &c. 
ways and means hereinbefore mentioned o]> otherwise, and notwithstanding the pro- 
visions for the application of money arising from sales or exchanges hereinbefore con- 
tained ; and if they shall not hayo in their hands as aforesaid sufficient money for the 
purposes aforesaid, it shall be lawful for such persons to raise the money required by 
mortgage of the hereditaments to be received in exchange or contained in the renewed 
lease (as the case may be), or of any other hereditaments for the time being subject to 
the subsisting uses or trusts to which the hereditaments taken in exchange or comprised 
in the renewed lease (as the case may be) shall be subject, and for the purpose of 
effecting such mortgage such persons shall have the same powers of conveying or other- 
wise assuring as are herein contained with reference to a conveyance on sale ; and no 
mortgagee advancing money upon such mortgage purporting to be made under this 
power shall be bound to see that such money is wanted, or that no more is raised than 
is wanted for the purposes aforesaid. (*') 

46. No such sale or exchange as aforesaid, and no purchase ,of hereditaments out of ?° '*'?' ^^it*" » 
money received on any such sale or exchange as aforesaid, shall be made without the consentof tenant 
consent of the person appointed to consent by the will, deed, act, or other instrument, for life, &c 

or if no such person be appointed, then of some person not being under disability, 
entitled in possession to the receipt of the rents and profits of such hereditaments j 
but this clause shall not be taken to require the consent of any person where it appears 
from the wiU, deed, act, or other instrument to have been intended that such sale, 
exchange, or purchase should be made by the person making the same without the 
consent of any other person. 

47. Where any principal money is secured or charged by deed on any hereditaments Powbrs op 
of any tenure, or on any interest therein, the person to whom such money shall for the ortoaoes. 
time being be payable, his execu^rs, administrators, and assigns, shall, at any time after Powers incident 
the expiration of one year from the time when such principal money shall have become to mortgages, 
payable, according to the terms of the deed, or after any interest on such principal 

money shall have been in arrear for six months, or after any omission to pay any 
premium on any insurance which by the terms of- the deed ought to be paid by the 
person entitled to the property subject to the charge, have the following powers, to the 
same extent (but no more) as if they had been in terms conferred by the person creating 
the charge j namely : — ■ 

1st. A power to sell or concur with any other person in seUing the whole or any 
part of the property by pubUe auction or private contract, subject to any 
reasonable conditions he may think fit to make, and to rescind or vary contracts 
for sale, or buy in and re-sell the property, from time to time, in like manner. 
•2nd. A power to insure and keep insured from loss or damage by fire the whole 
or any part of the property (whether affixed to the freehold or not) which is 
in its nature insurable, and to add the premiums paid for any such insurance 
to the principal sum secured at the same rate of interest. 
3rd. A power to appoint or obtain the appointment of a receiver of the rents and 
profits of. the whole or any part of the property in manner hereinafter 
mentioned. k • * f 

48. Eeceipts for purchase money given by the person or persons exercising the ^f ™e mon%-'""' 
power of sale hereby conferred shall be sufficient discharges to the purchasers, -who sufficient dis- 
slmll not be bound to see to the appUoation of such purchase money. oliarges. 

49. Wo such sale as aforesaid shall be made until after six months notice in writing, Notice to be 
given to the person or one of the persons entitled to the property subject to the charge, given before sale, 
by serving such notice personally upon such person or persons, or by leaving the same rdievsdfrcf" 
at his or their usual 'or last known place of abode or business, but when a sale has been inquiry as to 
effected in professed exercise of the powers hereby conferred, the title of the purchaser circumstances of 
shall not be liable to be impeached on the ground that no case had arisen to authorize ""®- 

(*') A deed of settlement of certain lands contained a power to the trustees " to make 
tale, assign, alien, and dispose of all or any part" of the trust property at the written 
request and direction of the settlor, and after his decease at their own discretion, and 
declared that " for the purpose of effecting such dispositions and conveyances, but not 
for any other purpose," it should be lawful for the trustees by deed to revoke the uses 
and trusts of the settlement respecting the lands " so purposed to be sold," and to , 
declare and appoint such other uses, trusts, &o., as might, be thought necessary or 
expedient, " in order to effectuate such sales, dispositions, and conveyances." [Jhe 
trustees applied to the Court for its opinion whether they had, under the circumstaiices, 
power to raise a sum of money for purposes beneficial to the cestui que trusts by mort- 
gage instead of sale. The Court was of opinion that the trustees had power to raise 
the money by mortgage, and to execute a vaUd mortgage of the trust property for 
purposes mentioned in the petition, Se Singham's Settlement, 6, S. C. B.., Eq., p. 97. 
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TRUST PROPERTY. 

the exercise of such power, or that do such notice as aforesaid had been given j but any 
person damnified by any such unauthorized exercise of such power shall have his 
remedy in damages against the person selling. » 

50. The money arising by any sale efBeoted as aforesaid shall be applied by the person 
receiying the same, as follows : — First, in payment of all the expenses incident to the 
sale, or incurred in any attempted sale ; secondly, in discharge of aE interest and costs 
then due in respect of the charge in consequence whereof the sale was made j and, 
thirdly, in discharge of all the principal moneys then due in respect of such charge; 
and the residue of such money shall be paid to the person entitled to the property, 
subject to the charge, his heirs, executors, administi-ators, or assigns, as the case may be. 

51. The person exercising any power of sale hereby conferred shall hare power to 
convey or assign by deed to, and vest in the purchaser the property sold, for aU the 
estate and interest therein, which the person who created the charge had power ta 
dispose of. 

52. At any time after the) power of sale hereby conferred shall have become exerciseable, 
the person entitled to exercise the same shall be entitled to demand and recover, from the 
person entitled to the property subject to the charge, all the deeds and documents in 
his possession or power relating to the same property, or to the title thereto, which ha 
would have been entitled to demand and recover if the same property had been conveyed^ 
appointed, surrehdered, or assigned to and were then vested in him for all the estate 
and interest which the person creating the charge had power to dispose of, and where 
the legal estate shall be outstanding in a trustee the person entitled to a charge created 
by a person equitably entitled, or amy purchaser from such person^ shall be entitled to 
call for a conveyance of the legal estate to the same extent as the person creating the 
charge could have called for such a conveyance if the charge had not been made. 

53. Any person entitled to appoint or obtain the appointment of a receiver as afore- 
said may from time to time, if any person has been named in the deed of charge for 
that purpose, appoint any such person to be receiver, or if no person be so named, 
then may, by writing delivered to the person or any one of the persons entitled to the 
property subject to the charge, or affixed on some conspicuous part of the property, 
require such last-mentioned person to appoint a fit and proper person as receiver, and if 
no such appointment be made within ten days after such reqxusition, then may in 
writing appoint as receiver any person he may think fit. 

54. Every receiver appointed as aforesaid shall be deemed to be the agent of the 
person entitled to the property subject to the charge, who shall be solely responsible 
for the acts or defaults of such receiver. Unless othem-ise provided for in the charge. 

55. Every receiver appointed aa aforesaid shall have power to demand and recover 
and give effectual receipts for aU the rents, issues, and profits of the property of which 
he is appointed receiver, by action, suit, disti'ess, or otherwise, in the name either of the 
person entitled to the property subject to the charge, or of the person entitled to the 
money secured by the charge, to the full extent of the estate or interest which the 
person who created the charge had power to dispose of. 

56. Evei-y receiver appointed as aforesaid may be removed by the hke authority or 
on the like requisition as before provided with respect to the original appointment of a 
receiver, and a new receiver may be appointed from time to time. 

57. Evei-y receiver appointed as aforesaid shall be entitled to retain out of any money 
received by him, in lieu of all costs, charges, and expenses whatsoever, such a commis- 
sion, not exceeding eight per centum on the gross amomit of all money received, as 
shall be specified in his appointment, and if no amount shall be so specified, then four 
per centum on such gross amount. 

58". Every receiver appointed as aforesaid shall, if so directed in writing by the person 
entitled to the money secured by the charge, insure and keep insured from loss or 
damage by fire, out of the money received by him, the whole or any part of the property 
included in the charge (whether affixed to the freehold or not) which is in its nature 
insurable. 

59. Every receiver ajDpointed as aforesaid shall pay and apply all the money received 
by him in the first place in discharge of all taxes, rates, and assessments whatsoever, 
and in payment of his commission as aforesaid, and of the premiums on the insurances, 
if any, and in the next place in payment of all the interest accruing due in respect of 
any principal money then charged on the property over which he is receiver, or on any 
part thereof, and subject as aforesaid, shall pay all the residue of such money to the 
person for the time being entitled' to the property subject to the charge, his executors, 
administrators or assigns. 

60..;The powers aiid provisions aforesaid relating to mortgages relate only to 
mortgages or charges made to secure money advanced or to be advanced by way of loan 
or to secure an existing or future debt. 

fil. Trustees having trust money in their hands which it is their duty to invest at 
interest shall be at liberty, at their discretion, to invest the same in any public funds or 
Government securities, or real securities in any part of the Colony y and such trustees 
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shall also be at liberty, at tbeir disoretion, to call in any trust funds invested in any 
other securities than as aforesaid, and to invest the same on any such securities as afore- 
said, and also from time to time, at their discretion, to yary any such investments as 
aforesaid, for others of tho same nature : Provided that no such original investment as On what 
aforesaid (except in Government Debentures of the Colony), and no such change of fuSd"may™' 
investment as aforesaid, shall be made where there is a person under no disability invested, 
entitled in possession to receive the income of the trust fund for his life or for a term 
of years determinable vfith his life, or for any greater estate without the consent in 
VFriting of such person. 

62. In all cases where any property is held by trustees in trust for an infant, either Trustees may 
absolutely, or contingently on his attaining the age of twenty-one years, or on the *i'P'y income 
occurrence of any event previously to his attaining that age, it shall be lawful for such Sifante^^&o!'," 
trustees,' at their sole discretion, to pay to the guardian (if any) of suoh infant, or for their main- 
otherwise to apply for or towards the maintenance or education of such infant, the tenan«e. 
whole or any part of the income to which suoh infant may be entitled in respect of such 
property, whether there be any other fund applicable to the same purpose, or any other 

person bound by law to provide for such maintenance or education, or not ; and such 
trustees shall accumulate all the residue of such income, by way of compound interest, 
by investing the same and the resulting income thereof from time to time in proper 
securities, for the benefit of the person who shall ultimately become entitled to the 
property from which such accumulation shall have arisen : Provided that it shall bo 
lawful for such trustees at any time, if it shall appear to them expedient, to apply the 
whole or any part of such accumulations as if the same were part of the income arising 
in the then current year. 

63. Whenever any trustee, either original or substituted, and whether appointed by Provisions for 
the Court or otherwise, shall die, or desire to be discharged from or refuse or become appointment of 
unfit or incapable to act in the trusts or powers in him reposed, before the same shall death &c. 
have been fully discharged and performed, it shall be lawful for the person or persons 
nominated for that purpose by the deed, will, act, or other instrument creating the 

trust (if any), or if there be no such person able and willing so to act, then for the 
surviving or continuing trustees or trustee for the time being, or the acting executors or 
administrators of the last surviving and continuing trustee, or for the last retiring 
trustee, by instrument in writing, to appoint any new trustee or trustees in the place of 
the trustee or trustees so dying or desiring to be discharged, or refusing or becoming 
unfit or incapable to act as aforesaid ; and so often as any new trustee or trustees shall 
be so appointed as aforesaid all the trust property (if any) which for the time being 
shall be vested in the surviving or continuing trvistees or trustee, or in the heirs, 
executors, or administrators of any trustee, shall by virtue of such instrument and 
without other assurance in the law, become and be conveyed, assi^ed and transferred, 
so that the same shall thereupon become and be legally and effectually vested in such' 
new trustee or trustees, either solely or jcfintly with the surviving or continuing trustees 
or trustee, as the case may require ; and every new trustee or trustees to be appointed as 
aforesaid, and also every trustee appointed by the Court either before or after the 
passing of this Act, shall have the same powers, authorities, and discretions, and shall in 
all respects act, as if he had been originally nominated a trustee by the deed, will, act, or 
other instrument creating the trust. 

64. The power of appointing new trustees hereinbefore contained may be exercised in Appointment of 
■^ases where a trustee nominated in a will has_died in the lifetime of the testator. "^^ trustees in 

65. It shall be lawful for any executors to pay any debts or claims upon any evidence n^la ^"^ 
that they may think sufficient, and to accept any composition, or any seourityi real or Executors may 
personal, for any debts due to the deceased, and to allow any time for payment" of any comptfund, &c. 
such debts as they shall think M, and also to ■compromise, compound, or submit to 
arbitration all debts, accounts, claims, and things whatsoever relating to the estate of 

the deceased, and for any of the purposes aforesaid to enter into, give, and execute such 
agreements, instruments of composition, releases, and other things as they shall think 
expedient, without being responsible for any loss to be occasioned thereby. 

66. For the purposes of this Act a person shall be deemed to be entitled to the possession Tenants for life 
or to the receipt of the rents and income of land or personal property, although his estate &o- may execute 
may be charged or incumbered, either by himself or by any former owner, or otherwise ?^ndinff'°'''"*'' 
howsoever to any extent ; but the estates or interests of the pai-ties entitled to any such incumbrances, 
charge or incumbrance shall not be affected by the acts of the person entitled to the posses- 
sion or to the receipt of the rents and income as aforesaid, unless they shaU concur therein. 

67. None of the powers or incidents hereby conferred or annexed to particular offices, Powers &c. here- 
estates, or circumstances shall take effect or be exercisable, if it is declared in the deed, ''y given may be 
win, act, or other instrument creating such offices, estates, or circumstances that they pr^aeoia^tjon' 
shall not take effect ; and where there is no such declaration, then if any variations or 
limitations of any of the powers or incidents hereby confeiTed or annexed are contained 

in such deed, will, act, -or other instrument, such powers or incidents shall be exeroiseable 
or shall take effect only subject to such variations or limitations. 
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68. Nothing in this Act contained shall be deemed to empower any trustee or other 
person to deal with or affect the estates or rights of any person whomsoever, except to 
the extent to which such trustee or other person might hare dealt with or affected the 
estates or rights of such person if the deed, will, act, or other instrument under which 
such trustee or other person is empowered to act had contained express powers for him 
so to deal with or affect such estates or rights. 

69. This Act shall except. where otherwise prOTided extend to all deeds, wills, acts, or 
other instruments or trusts executed, passed, or created, as well before as after the passing 
of this Act. 

70. In the construction of this Act the term " mortgage" shall be taken to include 
every instrument by virtue whereof land is in any manner conveyed, assigne4, pledged, 
or charged as security for the repayment of money or money's worth lent, and to be 
reconveyed, reassigned, or released on satisfaction of the debt, and the term " mortgagor" 
shall be taken to include every person by whom any such conveyance, assignment, 
pledge or charge as aforesaid sjiall be made, and the term " mortgagee" shall be taken 
to include every person to whom or in whose favour any such conveyance, assignment, 
pledge, or charge as aforesaid is made or transferred, and the term " judgment" shall 
be taken to include registered decrees, orders of Courts of Equity and Insolvency, and 
other orders having the operation of judgments. 

71. This Act shall be styled and may be cited as the " Trust Property Act of 1862." 



USES AND TRUSTS. 
27 Hen. VIII, c. 10. An Act concerning Uses and Wills. [1535-6.] 

[Preamble, &c.] 
The possession of That where any person or persons stand or be seised, or at any time hereafter shall 

la^s shall be in happen to be seised, of and in any honors, castles, manors, lands, tenementfl, rents, 
have the use-C*") services, reversions, remainders, or other hereditaments to the use, confidence, or trust 
of any other person or persons, or of any body politic, by reason of any bargain, sale, 
feoffment, fine, recovery, covenant, contract, agreement, will, or otherwise, l)y any 
manner means (sic) whatsoever it be ; that in every such case all and every such person 
and persons and bodies politic that have, or hereafter shall have, any such use, confidence, 
or trust, in fee simple, fee tail, for term of life or for years or othenvisc, or any use, 
, confidence, or trust in remainder or reverter, shall from henceforth stand and be seised, 
deemed, and adjudged in lawful seisin, estate, and possession of and in the same honors, 
castles, manors, lands, tenements, rents, services, reversions, remainders, and heredita- 
ments, with their appm-tenances, to all intents, constructions, and purposes in the law, 
of and in such like estates as they had or 'shall have in use, trust, or confidence of and 
in the same ; and that the estate, title, right, and possession that was in such person or 
persons that were, or hereafter shall be, seised of any lands, tenements, or hereditaments 
to the use, confidence, or trust of any such person or persons, or of any body politic, 
be from henceforth clearly deemed and adjudged to be in him or them that have, or 
hereafter shall have, such use, confidence, or trust, after such quality, manner, form, 
and condition as they had before in or to the use, confidence, or trust that was in them. 
2. That where divers and many persons be, or hereafter shall happen to be, jointly 
seised of and in any lands, tenements, rents, reversions, remainders, or other heredita- 
ments, to the use, confidence, or tmst of any of them that be so jointly seised, that in 
every such case that those person or persons which have, or hereafter shall have, any 
such use, confidence, or trust in any such lands, tenements, rents, reversions, remainders, 
or hereditaments, shall from henceforth have, and be deemed and adjudged to have; 
only to him or them that have, or hereafter shall have, any such use, confidence, or 
trust, such estatfe, possession, and seisin of and in the same lands, tenements, rents, 
reversions, remainders, and hereditaments, in like nature, manner, form, condition, and 
course as he or they had before in the use, confidence, or trust of the same lands, 
tenements, or hereditaments ; saving and reserving to all and singular persons and bodies 
politic, their heii-s and successors, other than those person or persons which be seised 
or hereafter shall be seised of any lands, tenements, or hereditaments, to any use, 

(*") A testator whose property consisted of real estate, leasehold lands, and a squat- 
ting station fully stocked, and ready money, devised the whole to liis wife, jointly with 
r. and H., their survivors and survivor, and the heirs and executors of such survivor, 
upon trust to permit her "to have the fuU benefit and enjoyment" of the property for 
life, and then upon trust to divide it among all his children — the boys at twenty-one, 
and the girls at that age or upon marriage. Held, that the trustees had such an estate 
or interest in the personalty as would enable them to interfere to protect the interests of 
those in remainder, and to prevent the commission of waste in respect to such interests. 
Frost V. Healy and others, 4, S.C.K., Eq. 6, 
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confidence, or trust, all such, right, title, entry, interest, possession, rents, and action as Saving of the 
they, or any of them, had, or might have had, before the making of this Act. And also, to^^V' '^°"^°° 
saving to aU arid singular those persons, and to their heirs, -which be or hereafter shall 
bo seised to any use, aU such former right, title, entry, interest, possession, rents, 
customs, services, and action as they or any of them might have had to his or 
their own proper use, in or to any manors, lands, tenements, rents, or hereditaments, 
whereof they J)c or hereafter shall be sebed to any other use, as if this present Act 
had never been had nor made, anything in this Act contained to the contrary notwith- 
standing. ^ 

3. " And where also divers persons stand and be seised of and in any lands, tenements, I^"^ assured to 
or hereditaments, in fee simple or otherwise, to the use and intent that some other gh^a^be raid"' 
person or persons shall have and perceive yearly to them, and to his or their heirs, one out tliereoJ to 
annual rent of x li or more or less. Out of the same lands and tenements, and some other, some otlier. 
person, one other annual rent to him and his assigns for term of life or years, or for 

some other special time, according to such intent and use as hath been heretofore 
declared limited and made thereof : " Be it enacted, that in every such case the same 
persons, th^ir heirs and assigns, that have such use and interest, to have and perceive 
any such annual rents out of any lands, tenements or hereditaments, that they and every 
of them, their heirs and assigns, be adjudged and deemed to be in possession and seisin 
of the same rent, of and in such Uke estate as they had in the title, interest, or use of 
the said rent or profit, and as if a sufficient grant or other lawful conveyance had been 
made and executed to them, by such as were or shall be seised to the use or intent 
of any such rent to be had, made, or paid according to the very trust or intent 
thereof ; and that all and every such person and persons as have or hereafter shall 
have any title, use, arid interest in or to any such rent or profit, shall lawfully distrain 
for non-payment of the said rent, and in their own names make avowries, or by their 
bailiffs or servants make conisances and justifications, and have all other suits, entries, 
and remedies for such rents, as if the same rents had been actually and really granted 
to them, with sufficient clauses of distress, re-entry, or otherwise, according to such 
conditions, pains, or other things, limited and appointed, upon the trust and intent for 
payment or surety of such rent. 

4. That whereas divers persons have ijurohased, or have estate made and conveyed of ■*■ 7h™™h ^h^' 
and in divers lands, tenements, and hereditaments imto them and to their wives, or to jSntrae and * 
the heirs of the husband, or to the husband and to the wife, and to the heirs of their dower of lier 
two bodies begotten, or to the heirs of one of their bodies begotten, or to the husband husband's lands, 
and to the wife for term of their lives, or for term of life of the said wife, or where 

any such estate or purchase of any lands, tenements, or hereditaments hath been or 
hereafter shall be made to any husband and to his wife, in manner and form expressed, 
or to any other person or persons, and to their heirs, and assigns, to the use and behoof 
of the said husband and wife, or to the use of the wife as is before rehearsed, .for the 
jointer of the wife ; that then, and in every such case, every womanjnarried, having such 
jointer made or hereafter to be made, shall not claim nor have title to have any dower 
of the residue of the lands, tenements, or hereditaments that at any time were her said 
husband's by whom she hath any such jointer, nor shall demand nor claim her dower of 
and against them that have the lands and inheritances of her said husband, but if she 
hath no such jointer, then she shall be admitted and enabled to pursue, have, and 
' demand her dower by writ of dower after the due course and order of the ooiimion 
laws of tliis realm : this Act or any law or provision made to the contrary thereof 
notwithstanding. 

5. Provided always, that if such woman be lawfully expulsed or evicted from her a woman shall 
said jointer, or from any part thereof, without any fraud or covin, by lawful entry, he endowed 
action, or by discontinuance of her husband, then every such woman shall be endowed j^ recovered"^^ 
of as much of the residue of her husband's tenements or hereditaments whereof she 

was before dowable as the same lands and teriements so evicted and expulsed ehaU 
amount or extend unto. 

6. [Women heretofore married.] 

7. Provided also, that if any vrif e have or hereafter shall have any manors, lands, A jointure after 
tenements, or hereditaments, unto her given and assured after marriage for term of her S^'°'^* ™?uBed 
life, or otherwise in jointer, except the same assurance be made to her by Act of Parlia- i,,- jiig ^ife, 
ment, and the said wife after that fortune, to outlive her said husband, in whose time 

the said jointer was made or assured unto her, that then the same wife so over-living 
shall and may, at her liberty, after the death of her said husband, refuse to have and 
take the lands and tenements so to her given, appointed, or assured, during the cover- 
ture, for term of her life or otherwise in jointer, except the same assm-ance be to her 
made by Act of Parliament as is aforesaid, and thereupon to have, ask, demand, and 
take her dower by writ of dower or otherwise, according to the common law, of arid in 
all such lands, tenements, and hereditaments, as her husband was and stood seised of 
any state of inheritance at any time during the coverture ; anything contained in this 
Act to the contrary thereof notwithstanding. 

M 
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" 8. ProTided also, that this present Act or anything herein contained, extend, nor be at 
any time hereafter interpreted, expounded, or taken to extinct, release, discharge, or 
suspend any statute, recognizances, or other bond, by the execution of any estate of or 
in any lands, tenements, or hereditaments, by the authority of this Act to any person 
or persons, or bodies politic ; anything contained in this Act to the contrary thereof 
notwithstanding. 

9. [WiUs made before or shortly after the statute.] 

10. [How fines, reliefs, and heriots shall be paid to the King.] 

11. 'Other lord's fines, reliefs, and heriots.] 

12. [^Cestui que use, may take aU such advantages as his feoffees might ha,ve had.] 

13. [Actions now depending.] 

14. [Wardships, liveries, or ouster le main, of any now being within age, or of fuU 

15. [Recognisances taken to the King's use concermng recoveries.] 

16. [Estates of lands executed to persons born in Wales.] 



WILLS. (*) 

32 Henry VlII, c. 1. Tlie Act of Wills, Wards, and Primer Seisins, 
■whereby a man may devise two parts of Ms land. [1540.] (*') 

32 H. VIII, c. 1. " Whbkb the King's Most Koyal Majesty in aU the time of his most gracious and noble 
reign hath ever been a merciful, loving, benevolent, and most gracious sovereign 
lord unto all and singular his loving and obedient subjects, and by many times past hath 
not only showed and imparted to them generally by his many, often, and beneficial pardons 
heretofore by authority of his parliament granted, but also by divers other ways and 
moaUs, many great and ample grants and benignities, in such wise as all his said subjects 
been most bounden to the uttermost of all their powers and graces by them received of 
Q-od to render and give unto His Majesty their most humble reverence and obedient 
thanks and services, with their daily and continual prayer to Almighty G-pd, for the 
continual preservation of liis most royal estate in most kingly honor and prosperity ; 
yet always His Majesty being repleat and endowed by Q-od with grace, goodness, and 
liberality, most tenderly considering, that his said obedient and loving subjects cannot 
use or exercise themselves according to their estates, decrees, faculties and qualities, or 
to bear themselves in such wise as that they may conveniently keep and maintain their 
hospitalities and families, nor the good education and bringing up of their lawful gene- 
rations, which in this realm (laud be to God) is in all parts very great and abundant, but 
that in manner of necessity, as by'daily experience is manifested and known', they shall not 
be able of their proper goods, chattels, and other movable substance, to discharge their 
debts, and after their degrees set forth and advance their, children and posterities ; 
wherefore our said soVereign lord most virtuously considering the mortality that is to 
every person at &od's will and pleasure most common and uncertain, of his most blessed 

(*) These Acts of Henry VIII, although repealed by the new Wills Act (1 Vic. c. 26), 
are still applicable to wills made before the 1st January, 1840. The same remark applies 
to sections 5, 6, 12, 19, 20, 21, and 22 of the Act 29 Car. II, c. 3, generally known as 
the Statute of Frauds (see these sections, sub tit. " Frauds, Statute of," ante). The 
earlier Acts referred to will be found in Chitty's Collection, sub tit. " Wills." 

(*') Testator by his will, executed in 1824, made a general devise of aU the residue 
of his real estate not otherwise disposed of, whether in possession, reversion, remainder, 
or expectancy, to E.T. and the heirs of his body. By a codicil made in 1834, he revoked 
that devise, and devised all his real estate "not otherwise disposed of" by^ his will 
or codicil to trustees, in trust for E. T. for life, and at E. T's decease,'if Ee should 
have lavfful issue, to B. T's heirs, and in default to the testator's own right heirs. 
Subsequent to the date of tliis codioU, and in the year 1835, the testator acquired, by 
purchase other real estate. In 1836 he executed another codicil, by which he altered 
the devises contained in the will and codicil, but made no mention of the estate acquired 
in 1835. This codicil contained these passages : " And whereas by my said wUl pr 
codicil, or one of them, I did give and bequeath all my real estate, not specifically 
otherwise disposed of, to trustees therein named, in trust for my son, E. T." " Now, I 
hereby revoke and annul such part of my said bequest as relates to my own right heirs, 
and hereby devise and bequeath the same real estate, in the event of my said son's 
death without issue, to aU the children of J. T., and of my nephew S. H., and of my 
daughter H., who shall be then living, share and share alike, as tenants in common." 
Held, i.e., affirming the judgment of the Supreme Court, that the last codicil did not 
amount to a republication of the will and former codicil so as to pass the real estate 
subsequently acquired, but was confined to the dispositions of the estate he was seized of 
at the date of the will, and that the testator died intestate as to the after-acquired real 
estate. Hughes v. Hosking, 11, Moore's B.C. Eeports, 1. 
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disposition and liberality being willing to reUeve and help his said subjects in their said 

necessities and debility, ia contented and pleased that it be ordained and enacted by 

authority of this present parliament in manner and form as hereafter followeth" ; that is 

to say, That all and every 'person and persons having, or which hereafter shall have, Lands holden in 

any manors, lands, tenements or hereditaments, holden in soccage, or of the natui'c of soooa|e, and 

Boccage tenure, and not having any manors, lands, tenements or hereditaments holden byloiehts °' 

of the King our sovereign lord by knights service, by soccage tenure in chief, or of the service. 

nature of soccage tenure in chief, nor of any other person or persons by knights service 

from, the twentieth day of July, in the year of our Lord Grod M.D.XL., shall have full 

and free liberty, power, and authority to give, dispose, will, and devise, as well by his Tenants in fee, 

last will and testament in writing, or otherwise by act or acts lawfully executed in hi.^ &«■,. may by will 

life, all his said manors, lands, tenements, or hereditaments, or any of them, at Ms free "^* e same. 

will and pleasvire ; any law, statute, or other thing heretofore iad, made or used to the 

contrary notwithstanding. 

2. That all and every person and persons having manors, lands, tenements, or heredita- Lands holden of 
ments, holden of the King our sovereign lord, his heirs or successors, in soccage, or of *® ^'^l.™ ^""r 
the nature of soccage tenure in chief, and having any other manors, lands, tenements, ^ne holden' by 
or hereditaments holden of any other person or persons in soccage, or of the nature of knights service, 
soccage tenure, and not having any manors, lands, tenements, or hereditaments, holden 

of the King our sovereign lord by knights service, nor of any other lord or person by 
like service, from the twentieth day of July, in the said year of our Lord &od M.D.XL., 
shall have full and free liberty, power, and authority to give, will, dispose, and 
devi^^ as well by his last will' or testament in writing, or otherwise by any act or acts 
lawfufiy executed in his life, all his said manors, lands, tenements, and hereditaments, 
or any of them, at his free 'will and pleasure ; any law, statute, custom, or other thing 
heretofore had, made, or used to the contrary notwithstanding. 

3. Saving alway, and reserving to the King oiu- sovereign lord', his heirs and A saving of the 
successors, all his right, title, and interest, of j/rimer seisin and reliefs, and also all Kingi's primer 
other rights and duties for tenures in soccage, or of the nature of soccage tenm-e in flnes'(OT"aliena- 
chief, as heretofore hath been used and accustomed, the same manors, lands, tenements, tion. 

or hereditaments to be taken, had and sued out of and from the hands of His Highness, 
his heirs and successors, by the person or persons to whom any such manors, lands, 
tenements, or hereditaments shall be disposed, willed, or devised, in such and like 
manner and form as hath been used by any heir or heirs before the making of this 
statute ; and saving and reserving also fines for alienations of such manors, lands, tene- 
ments, or hereditaments holden of the King our sovereign lord in soccage, or of the 
nature of soccage tenure in chief, whereof there shall be any alteration of freehold or 
inheritance made by will or otherwise, as is 'aforesaid. 



34 and 35 Henry VIII, c. 5. TJbe Bill concerning the Explanation of 

Wills. [1542-3.] 

" Whbee, in the last Parliament begun and holden at 'Westminster, the twenty-eighth Ecoites part of 
day of April, in the thirtyfirst year of the King's most gracious reign, and there by divers ^^ H. VHI, c. 1. 
prorogations holden and continued unto the twenty-fourth day of July, in the thirty- 
second year of his said reign, it was by the King's most gracious and liberal disposition 
showed towards his most humble and obedient susbjects, .ordained and enacted how and 
in what manner lands, tenements, and other hereditaments might be by will or testa- 
ment in writing, or otherwise by any act or acts lawfully executed in the life of every 
person given, disposed, willed, or devised, for the advancement of the wife, preferment * 

of the children, payment of debts of every such person, or otherwise, at his will and 
pleasure, as in the same act more plainly is declared : sithen the making of which 
estatute, divers doubts, questions, and ambiguities have risen, been moved, and grown, 
by diversity of .opinion taken in and upon the exposition of the letter of the same 
estatute." 

2. For a plain declaration and explanation whereof, and to the intent and purpose 
that the King's obedient and loving subjects shall and may take the commodity and 
ad'vantage of the King's said gracious and liberal disposition, the lords spiritual and 
temporal, and the commons in this present parliament assembled, most humbly 
beseechen the King's Majesty, that the meaning of the letter of the same estatute, 
concerning such matters hereafter rehearsed, may be by the authority of this present 
parliament enacted, taken, expounded, judged, declared, and explained in manner and 
form following : 

3. First, 'WTiere it is contained in the same former statute, vrithin divers articles and 
branches of the same, that all and singular person and persons having any manors, 
lands, tenements, or hereditaments of the estate of inheritance, should have full and 
free Kberty, power and authority to give, will, dispose, or assign, afl well by his last will 
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of land. 



Lands holden of 
the King by 
knig-hts service 
in chief. 



and testament in writing, or otherwise by any act or acts lawfully executed in Ids life, 

his manors, lands, tenements, or hereditaments, or any of them, in such manner and 

The words , form as in the same former Act more at large it doth appear. Which words of " estate 

" estate of in- ^f inheritance," by the authority of this present parliament, is and shall be declared, 

tobi'midtratTOd. expounded, taken, and judged of estates in fee-simple only. 

Fee simple in *• ^^^ ^° ^^^ ^ ^"^ singular person and persons haying a sole estate or interest 

coparcenery, in fee-simple, or seised in fee simple, in coparceny or in common in fee-simple, of and 
common, &c. j^ ^ny manors, land^, tenements, rents, or other hereditaments, in possession, reversion, 
toTsimole'^^'^ '" remainder, or of rents or seryices incident to any reyersion or remainder, and haying 
whether in poa- no manors, lands, tenements, or hereditaments holden of the King,, his heirs or suc- 
session, rever- cessors, or of any other person or perspns by knight's seryice, shall haye full and free 
Ac^'Hray'devlse liberty, power, and authority to giye, dispose, yrill, or deyise to any person or persons 
j5c!' ' (except bodies politic and corporate) by his last will and testament in writing, or other- 

Devising of rent -^rise by any act or acts lawfully executed in his life, by himself solely, or by himself 
or common out ^^^ other jointly, severally, or particularly, or by aU those ways, or any of them, as 
much as in him of right is or shall be, all his said manors, lands, tenements, rents, and * 
hereditaments, or any of them, or any rents, commons, or other profits or commodities 
out of or to be perceived of the same, or out of any parcel thereof, af his own free will 
and pleasure ; any clause in the said former act notwithstanding. 

5. That all and singular person and persons, haying a sole estate or interest in fee- 
simple, or seised in fee-simple in coparcenery, or in common in fee-simple, of or in any 
manors, lands, tenements, rents, or other hereditaments in possession, revresion, or 
remainder, or of and in any rents or services incident to any reversion or remainder, 
holden of the King by knights seryice in chief, or of the nature of knights service in 
chief, hath, and by the'authority of this present Parliament shall have, full and free 
liberty, power and authority to give, dispose, will,, or assign to any person or persons 
(except bodies politic and corporate) by his last will and testament, in writing or other- 
wise by any act or acts lawfully executed in his lifetime by himself solely, or by 
himself and others jointly, severally, or particularly, or by all those ways or any of 
them, as much as in him of right is or shall be, two parts as well of all the said manors, 
lands, tenements, rents, and hereditaments, as of all and singular his other rents and 
hereditaments, or of any of them, or any rents, commons, or other profits or commodities ' 
out of or to be perceived of the same two parts, or out of any parcel thereof in three 
parts to be divided, or as much thereof as shall amount to the full and clear yearly 
value of two parts thereof, in three parts to be divided, of what person or persons 
soever the same be holden, at his free will and pleasure, 

6. That the said will so declared shall be good and effectual for two parts of the said 
manors, lands, tenements, and hereditaments, although the will so declared be made of 
the whole, or of more than of two parts of the same : The same division to be made 
and set forth by the devisor or owner of the same manors, lands, tenements, and 
hereditaments, by his last will in writing, or otherwise in writing ; and in default 
thereof, by a commission to be granted out of the King's court of the wards and 
liveries, upon the inquiry of the true value thereof by the oaths of twelve men, and 
return or certificate thereof, had in the same court, of the said manors, lands, tenements, 
and hereditaments, division to be made by the master of the wards and liveries, if the 
master of the wards and Hyeries for the time being, and the parties thereunto, cannot 
otherwise agree upon the same division : And that the issue and profits of the two 
parts of the same manors, lands, tenements, and hereditaments, upon every such 
division to be restored to them that shall have right or title to the same from the death 
of the owner or devisor thereof. 

7. That aU and singular person and persons, haying a sole estate or interest in fee- 
simple, or seised in fee-simple in coparcenery, or in common in fee-simple, of and in 

and^landrholden ^"7 manors, lands, tenements, rents, or other hereditaments, in possession, reversion, or. 
in Boccage. remainder, or of and in any rents or services incident to any reversion or remainder 

holden of • the King, his heirs, or successors, by knights service, and not in chief, or 
holden of any other person or persons by knights service, shall haye full and free 
liberty, power, and authority, to give, dispose, wiU, or devise to any person or persons 
(except bodies politic and corporate) by his last wiU. and testament in writing; or other- 
wise by any act or acts lawfully . executed in his life by himself solely, or by himself 
and others jointly, severally or particularly, or by aU those ways, or "any of them, as 
much as in, him of right is or shall be, two parts of all the said manors, lands, tene- 
ments and hereditaments, or any of them so holden by knights service, or any rents, 
common or other profits or commodities out of or to be perceived of the same two 
parts, or out of any parcel thereof in three parts to be divided, or as much thereof as 
shall amount to the fuU and clear yearly value of two parts thereof in three parts to 
be. divided at his free will and pleasure. 
A will made of §■ That the said will, so declared by authority aforesaid, shall be good and effectual 
the whole shall for two parts of the said manors, lands, tenements, and hereditaments, although thy 
be good for two will so declared be or shall be made of the whole lands and tenements so holden be 
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kniglits service, or of more tlian two parts of the same ; and also for tlie whole of all 
other such manors, lands, tenements, and hereditaments, or any of them, not holden of 
the king by knights service in chief, or otherwise by knights service, nor of any other 
person by knights service, and of any rents, commons or other profits or commodities 
. out of or to be perceived of the same, or out of any parcel thereof, at his free will and 
pleasure ; the same division to be made and set forth by the owner of the said manors, How the division 
lands, tenements, and hereditaments, by his last will and testament in writing, or ?' ^'^^ *^'' P'^''''^ 
otherwise in wi-iting ; and in default thereof, for as much of the same manors, lands, seVftS ^^ 
tenements, and hereditaments as shall concern the King's interest, by commission to be 
directed out of the King's court of the wards and liveries for the time being and. the 
parties thereiinto cannot otherwise agree upon the same division ; and that restitution 
of the issues and profits of the two parts thereof shall be had and made in manner and 
form abovesaid : And for such of the said manors, lands, tenements, and hereditaments 
as shall concern the intei'est of any other lord or lords, by commission to be granted 
out of the King's court of chancery, to inquire thereof by the oaths of twelve men, if 
the same lord or lords and the parties thereunto cannot otherwise agree upon the same 
division. 

14. That wiUs or testaments made of any manors, lands, tenements, or other here- Persons incapa- 
ditameuts, by any woman covert, or person within the age of twenty-one years, idiot, citated to devise 
or by any person de non sane memory, shall not be taken to be good or effectual in ^^^^ '™''^- 
the law. 

(*) 29 Car. II,c. 3. An Act for Prevention of Frauds and Perjuries. [1676.] 

5. That from and after the said twenty-foui-th of June, all devises and bequests of Devises of lands 
any lands or tenements, devisable either by force of the statute of wills or by this **H ^^ '"^ 
statute, or by force of the custom of Kent, or the custom of any borough, or any other attestwl by three 
particular custom, shall be in writing, and signed by the party so devising the saine, or or four 

by some other person in his presence and by his express directions, and shall be attested witnesses. 
and subscribed in the presence of the said devisor by three or four credible witnesses, or 
else they shall be utterly void and of none effect. 

6. And moreover, no devise in writing of lands, tenements, or hereditaments, nor any How the same 
clause thereof, shall at any time after the said twenty-fourth of June be revocable, shall be revo- 
otherwise than by some othejr will or codicil in writing, or other vrriting declaring the ™''''^' 
same, or by burning, cancelling, tearing, or obliterating the same by the testator himself, 

or in his presence, and by his directions and consent ; but all devises and bequests of 
lands and tenements shall remain and continue in force until the same be burnt, 
cancelled, torn, or obliterated by the testator or his directions, in manner aforesaid, or 
unless the same be altered by some other will or codicil in writing, or other writing of 
the devisor, signed in the presence of "three or four witnesses, declaring the same ; any 
former law or usage to the contrary notwithstanding. 

12. And for the amendment of the law in the particulars following ; be it enacted. Estates pur 
That from henceforth any estate pur autre vie shall be devisable by a will in writing, ?"*r' V^^^^^ 
signed by the party so devising the same, or by some other person in his presence and devisa e. 
by his express directions, attested and subscribed irf the presence of the devisor by 
three or more witnesses ; and if no such devise thereof be made, the same shall be And shall be 
chargeable in the hands of the, heir, if it shall come to him by reason of a special assets in the 
occupancy, as assets by descent, as in the case of lands in fee-simple j and in case there ''*"' ^ ™°d^ 
be no special occupant thereof, it shall go to the executors or administrators of the 
party that had the estate thereof by virtue of the grant, and shall be assets in their 
hands. 

19. And for prevention of fraudulent practices in setting up nuncupative wills, which Nuncupative 
have been the occasion of much perjury ; be it enacted, That from and after the '^^^■ 
aforesaid twenty-fourth day of June, no nuncupative will shall be good, where the 

estate thereby bequeathed shall exceed the value of thirty pounds, that is not proved by 
the oaths of three witnesses (at the least) that were present at the making thereof, nor 
unless it be proved that the testator at the time of pronouncing the same did bid the 
persons present, or some of them, bear witness that such was his will, or to that effect ; 
nor unless such nuncupative will were made in the time of the last sickness of the 
deceased ; and in the house of his or her habitation or dwelling, or where he or she has 
been resident for the space of ten days or more next before the making of such will, 
except where such person was surprised or taken sick, being from his own home, and 
died before he returned to the place of his or her dwelling. 

20. That after six months psissed after the speaking of the pretended testamentary Probate of nun- 
words, no testimony shall be received to prove any will nuncupative, except the said cupative wills, 
testimony or the substance thereof, were committed to writing within six days after the 

making of the said will. ' 

(*) See the sections of this Act not relating to Wills, sub tit. " Frauds (Statute of.)" 
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21. That no letters testamentary, or probate of any nunoupatiye yfiU shall pass the seal 
of any Court till fourteen days at the least after the decease of the testator be fully 
expired, nor shall any nuneupatiTe will be at any time receiyed to be proyed, unless 
process have first issued to call in the widow or neSt of kindred to the deceased, to the 
end they may contest the same if they please. 
Eepeal of wills. 22. That no wiU in writing, concerning any goods or cliattels or personal estate shall 
be repealed, nor shall any clause, devise, or bequest therein be altered or changed by 
any words or will by word of mouth only, except the same be in the life of the testator, 
committed to writing, and after the writing thereof read unto the testator, and" allowed 
by him, and proyed to be so done by three witnesses at the least. 

23. Provided always, That notwithstanding this Act, any soldier being in actual 
military seryice, or any mariner or seaman being at sea, may dispose of his moyables, 
wages, and personal estate, as lie or they might have done before the making pf this 
Act. , 

24. That nothing in this Act shall extend to alter or .change thjs jurisdiction or right 
of probate of wills concerning personal estate, but that the prerogative Court pf the 
Archbishop of Canterbury, and other ecclesiastical Courts, 'and other Courts haying 
right to the probate of such wills, shall retain the same right and power as they had 
before, in every respect, subject nevertheless to the rules and directions pf this Act. 
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29 Car. II, u. 3. 
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25 Geo. II, c. 6. An Act for avoiding and putting an end to certaui 
doubts and questions relating to the Attestation of WUls and Codicils 
concerning Real Estates in that part of Great Britain called England, 
and in His Majesty's Colonies and Plantations in America. (*) [1752.] 

1. Be it enacted. That if any person shall attest the execution of ady will or codicil 
which shall be made after the 24th day of June, 1752, to whom any beneficial devise, 
legacy, estate, interest, gift, or appointment of, or affecting any real or personal estate, 
other than and except charges on lands, tenements, or hereditaments for payment of 
any debt or debts, shall be thereby given or made, such devise, legacy, estate, interest, 
gift or appointment shall, so far only as concerns such person attesting the execution of 
such will or codicil, or any perspn claiming under him, be utterly null and void ; and 
such person shall be admitted as a witness to the execution of such will or codicil, 
within the intent of the said Act ; notwithstanding such devise, legacy, estate, interest, 
gift, or appointment mentioned in such will or codicil. (^*) 

2. That in case by any will or codicil already made, or hereafter to be made, any 
lands, tenements, or hereditaments are or 'shall be charged with any debt or debts ; and 
any creditor whose debt is so charged, hath attested or shall attest the execution of 
such will or codicil, every such creditor, notwithstanding such charge, shall be admitted 
as a witness to the execution of such will or codicil, within the intent of the said Act. 



(*) This Act, though repealed 'fcy the Wills Act now in force, is still applicable to all 
wills made before 1st January, 1840. 

(**) The plaintiff claimed certain land as devisee under the will and codicil of J. H. 
Both those instruments were dated before the Wills Act, 1 Vic. No. 26, came 
into operation in this Colony, and both were executed so as to pass real estate^ 
being each attested by three witnesses. The devise in question was contained in the 
will, which also included another devise to the plaintiff, viz., an estate called Shanes 
Part. The plaintiff was one of the attesting witnesses to the will, but was not a 
witness to the codicil. The latter which was dated a few days after the will, and 
written on the same parchment, was in the following terms :— " I J. H. being of sound 
mind, &c., do also give, devise, and bequeath to (the plaintiff) all my household furni- 
ture, books, clothes and other chattels, with the stock, consisting of horses and other 
cattle at Shanes Park, which I may possess at my decease. I also declare that tie fore- 
going will, hearing my seal and signature, and witnessed bg J. F., S. S., and J. if. (the 
plaintiff) together with this codicil is my last will and testament " ; and the execution 
was attested in the following form — " Signed, sealed, pubHshed, and declared by said 
testator J. H., as and for his last will and testament, in the presence of, &c." Seti, 
that by the operation of the Act 23 G-eo. II, c. 6, the devise to the plaintiff in the wiU was 
void, by reason of his being one of the attesting -witnesses thereto ; and .that the codicil 
had not the effect of reviving or setting it up. Harris y. Smart, 9, S. 0. E., p. 83. 
[Vice-Chancellor Bacon, however, in Anderson v. Anderson, 13, L.R., Eq., 381, AeZrf that 
a duly attested codioU had the effect of republishing and incorporating the will, so as to 
render a gift void under this statute valid notwithstanding attestation of the -^yill by the 
donee's wife, — Ed."] 
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3. That if any person liatli attested the execution of any will or codicil already njade, Legatee who has 
or shall attest the executiob of any ■will or codicil, which shall be made on or before the g,j^{| >^^„"hi5 
said 24th day of June, 1V52, to whom any legacy or bequest is or shall be thereby legacy, admitted 
given, whether charged upon lands, tenements, or hereditaments, or not ; and such as a witness, 
person before he shall give his testimony concerning the execution of any such wiU or 

codicil shall have been paid, or have accepted or released, or shall have refused to 
accept such legacy or bequest upon tender made thereof ; such person shall be admitted 
as a witness to the execution of such wiU or codicil, within the intent of the said Act, 
notwithstanding such legacy or bequest. 

4. Provided always, That in the case of such tender and refusal as aforesaid, such After refusal he 
person shall in nowise be entitled to such legacy or bequest, but shall be for ever after- is burred from 
wards barred therefrom ; and in case of such acceptance as aforesaid, such person shall *^r Scmiraice' 
retain to his own use the legacy or Request which shall have been so paid, satisfied, or may retain, 
accepted, notwithstanding such will or codicil shall afterwards be adjudged or deter- 
mined to be void for want of due execution, or for any other cause or defect 
whatsoever. 

5. That in case any such legatee as aforesaid, who.hath attested the execution of any Legatee attesting 
will or codicU already made, or-shall attest the execution of any will or codicil which vj'l-''''™?}? "'^ 
shall be made on or before the said 24th day of June, 1752, shall have died in the t^stator.°or ° 
lifetime of the testator, or before he shall have received or released the legacy or before he haa 
bequest so given to him as aforesaid, and before he shall have refused to receive such received or 
legacy or bequest on tender made thereof, such legatee shall be deemed a legal witness ^itn^^gg '^ 

to the execution of such will or codicil, within the intent of the said Act, notwith- 
standing such legacy or bequest. 

6. Provided always. That the credit of every such witness so attesting the execu- Credit of the 
tion of any will or codicil in any of the cases in this Act before mentioned, and all witness to be 
circumstances relating thereto, shall be subject to the consideration and determina- jhe Court &c. 
tion of the court and the jury before whom any such witness shall be examined, 

or his testimony or attestation made use of ; in liie manner to all intents and 
purposes as the credit of witnesses in all other cases ought to be considered of and 
determined. 

7. That no person to whom any beneficial estate, interest, gift, or appointment, shall No devisee where 
be given or made, which is hereby en&cted to be null and void as aforesaid, or who shall ^^g yijrt ''j>„ 
have refused to receive any such legacy or bequest on tender being made as aforesaid- ; being examined, 
and who shall have been examined as a witness concerning the execution of such &o., shall atter- 
wUl or codicil, shall, after he shall have been so examined, demand or take possession of, wjefit**''* *"^ 
or receive any profits or benefit of or from any such estate; interest, gift, or appoint- 
ment so given or made to him, in or by any such vrill or codicil ; or demand, receive or 

accept from any person or persons whatsoever, any such legacy or bequest, or any 
satisfaction or compensation for the same, in any manner or under any colour of pretence 
whatsoever. 

8. Provided always. That this Act or anything herein contained, shall not extend or Cases where the 
be constructed to extend to the case of any heir at law, or of any devisee in a prior will ™lW'ty of y"'ls 
or codicil of the same testator, executed and attested according to the said recited Act, of witnesses are 
or any person claiming under them respectively, who has been in quiet possession for not affected, 
the space of two years next preceding the 6 day of May, 1751, to such lauds^ tenements, 

and hereditaments, whereof he has been in quiet possession as aforesaid ; and also that 
this Act or anything herein contained, shall not extend or be construed to extend to any 
wiU or codicil, the validity or due execution whereof have been contested in any suit 
in law or equity, commenced by the heir of such devisor or the (Jevisee in such 
prior will, or codicil, for recovering the lands, tenements, or hereditaments mentioned to 
be devised in any will or codicil so contested, or any part thereof, or for obtaining 
any other judgment or decree relative thereto, on or before the said 6th day of May, 
1751, and which has been already determined in favour of such heir at law or devisee in 
such prior wOl or codicil; or any person claiming under them respectively, or which is 
still depending, and has been prosecuted with due diligence ; but the validity of every 
such will or codicil, and the competency of the witnesses thereto, shall be adjudged and 
determined in the same manner to all intents and purposes as if this Act had never been 
made ; anything hereinbefore contained to the contrary thereof in anywise notwith- 
standing. 

9. Provided always nevertheless. That no possession of any heir at law or devisee, in Possessions 
such prior will or codicil as aforesaid, or of any person claiming under them respectively, which are not 
which is consistent with or may be warranted by or under any will or codicil attested ^Smi^Oi"mean- 
according to the true interest and meaning of this Act, or where the estate descended or ing of the pre- 
might have descended to such heir at law, till a future or executory devise by virtue of ceding clause, 
any will or codicil attested according to this ^ct should or might tate effect, shall be 

deemed to be a possession within the intent and meaning of the clause herein last 
before contained. 
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No person by deed 
or wiii, &c., shall 
settle or dispose of 
any real or personal 
property, in such 
manner that the 
rents or produce 
shall be accumu- 
lated for a longer 
period than the life 
of the settler ; or 21 
years after his de- 
cease or during the 
minority of any _ 
party living at nis 
decease ; or the 
minorities of mi- 
Bons beneficially 
entitled. Any 
other direction 
shiill be void, and 
the rents, &c., go to 
the persons entitled 
thereto. 



Nothing herein to 
extend to any pro- 
vision for payment 
of debts, or for 
raising portions for 
children, or touch- 
ing the produce of 
timber. 



Bestrictions sliall 
tftke effect with 
respect to bills 
made before the 
passing of this Act, 
only where the tes- 
tator shall live, &c., 
13 months after the 
paMing of this Act. 



WILLS. 

39 and 40 Geo. Ill, c. 98. An Act to restrain all Trusts and Directions in 
Deeds or Wills whereby the Profits or Produce of Keal or Personal 
Estate shall be accumulated and the beneficial enjoyment thereof post- 
poned beyond the time therein limited. (*) [28th July, 1800.'] 

"Wheteas it is expedient that all dispositions of real or personal estates, whereby the 
profits and produce th^epf are directed to be accumulated, and the beneficial enjoyment 
thereof is postponed, should be made subject to the restrictions hereinafter contained:" 
be it enacted, That no person or persons shall after the passing of this Act, by any deed 
or deeds, surrender or surrenders, will, codicil, or otherwise howsoever, settle or dispose 
of any real or personal property so and in such manner that the rents, issues, profits or 
produce thereof shall be whoUy or partially accumiilated for any longer term than the 
life or lives of any grantor or grantors, settler or settlers ; or the term of twenty-one 
years from the death of any such grantor, settler, devisor, or testator ; or during the 
minority or respective minorities of any person or persons who shall be living, or in 
ventre sa mire at the time of the death of such grantor, devisor, or testator ; or during 
the minority or respective minorities only of any person or persons who under the 
uses or trusts of the deed, surrender, vrill or other assurances, directing such accumula- 
tions would for the time being, if of full age, be entitled to the rents, issues and profits, 
or the interest, dividends or annual produce, so directed to be accumulated : and in 
every case where any accumulation shall be directed otherwise than as aforesaid, such 
direction shall be null and void, and the rents, issues, profits, and produce of such 
property so directed to be accumulated shall, so long as the same shall be directed to be 
accumulated contrary to the provisions of this Act, go to and be received by such 
person or persons as would have been entitled thereto if such accumulation had not 
been directed. 

2. Provided alwaysj That nothing in this Act contained shall extend to any provision 
for payment of debts of any grantor, settler or devisor, or other person or persons, or 
to any provision for raising portions for any child or chUdreu of any grantor, settler or 
devisor, or any child or children of any person taking any interest under any such 
conveyance, settlement or devise, or to any direction touching the produce of timber or , 
wood upon any lands or tenements ; but all such provisions and directions shall and 
may be made and given as if this Act had not passed. 

4. Provided also. That the restrictions in this Act contained shall take effect and be 
in force, with respect to wills and testaments made and executed before the passing of 
this Act, in such case only where the devisor or testator shall be living, and of sound 
and disposing mind, after the expiration of twelve calendar months from the passing of 
this Act. 



Preamble. 

7 W. IV. and 1 
Yic. 0. 26. 

Adopted and 
applied in the 
administration of 
justice in New 
South Wales. 



Oommencement 
of Act. 



WILLS (Adopting Act). 

3 Vic. No. 5. An Act for adopting a certain Act of Parliament, intituled, 
" An Act for the amendment of the Laws with respect to Wills," in the 
Administration of Justice in New South Wales, in like manner as 
other Laws of England are applied therein. [6th August, 1839.] 

Wheeeab a certain Act of Parliament was passed in the year one thousand eight 
hundred and thirty-seven, intituled, "An Act for the amendment of the laws with 
respect to Wills" : And whereas it is expedient to adopt and apply the said recited Act of 
Parliament in the administration of Justice in New South Wales : Be it therefore enacted 
by His Excellency the Governor of New South Wales, with the advice and consent of the 
Legislative Council thereof, That the said recited Act of Parliament shall be and the 
same is hereby adopted and directed to be applied in the administration of justice in the 
said Colony and its Dependencies, from and after the time hereinafter mentioned, in like 
manner as other laws of England are therein applied. 

2. And whereas it is expedient that the said recited Act of Parliament should not 
commence or take effect in the Colony of New South Wales imtil the first day of 
January next ensuing : Be it enacted. That the said recited Act of Parliament |hall 
not commence or take effect in the Colony aforesaid before the first day of January, one 
thousand eight hundred and forty, and that every clause and provision in the said 
recited Act shall, on, from, and after the said day of January, have only the same eSecfc in 
the Colony of New South Wales as the same have had in Her Majesty's Kingdom of 
England, from and after the first day of Januaiy, one thousand eight hundred and 
thirty- eight. 

(*) This Act is more commonly known as the " TheUusson Act." 
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7 W. IV, and 1 Vic. cap. 26. An Act for the amendment of the Laws 
with respect to Wills. [3rd July, 1837.] 

Be it enacted by the Queen's Most Excellent Majesty, by and witb the advice and con- Meaning of oer- 
sent of the Lords Spiritual and Temporal and Commona in this present Parliament ^^ Y"f''^ *" 
assembled, and by the authority of the same, That the words and expressions hereinafter 
mentioned, which in their ordinary signification have a more confined or a different 
meaning, shall in this Act, except where the nature of the provision or the context of the 
Act shall exclude such construction, be interpreted as follows (that is to say)— The word 
"wUl" shall extend to a testament, and to a codicil, and to an appointment by will or " WUl." 
by Writing in the natui-e of a will in exercise of a power, and also to a disposition by will 
and testament or devise of the custody and tuition of any child, by virtue of an Act 
passed in the twelfth year of the reign of King Charles the Second, intituled "An Act 12 Car. II, c. 24. 
for taking away the Court of Wards and Liveries, and Tenwres in capite, and hy Knights 
Service, and Purveyance, wndfor settling a Revenue v/pon Sis Majesty in lieu thereof" or 
by virtue of an Act passed in the Parliament of Ireland, in the fourteenth and fifteenth 
years of the reign of King Charles the Second intituled " An Act for taking away the 14 and 15 Car. II 
Court of Wards and Liveries and Tenures in capite and hy Knights Service," and to any ^'^ 
other testamentary disposition: And the words "real estate" shall extend to manors, "Keal Estate." 
advowsons, messuages, lands, tithes, rents, and hereditaments, whether freehold, 
customary freehold, tenant right, customary _or copyhold, or of any other tenure, and 
whether corporeal, incorporeal, or personal and to any undivided share thereof, and to 
any estate, right, or interest (other than a chattel interest) therein : And the words " per- " Personal 
sonal. estate" shall extend to leasehold estates and other chattels real, and also to Estate." 
moneys, shares of government and other funds, securities for money (not being real 
estates), debts, choses in action, rights, credits, goods, aud all other property whatsoever 
wliich by law devolves upon the executor or administrator, and to any share or interest 
therein : And every word importing the singular number only shall extend and be applied Number, 
to several persons or things as well as one person or thing : And every word importing Gender, 
the masculine gender only shall extend and be applied to a female as well as a male. 

2. And be it further enacted. That an Act passed in the thirty-second year of the ^\^} "'J'*® 
reign of King Henry the Eighth, intituled, " The Act of Wills, Wards, and Primer vm"a\fand'34 
Seisins," whereby a man may devise two parts of his land ; and also an Act passed in and 35 h! VIII, 
the thirty-fourth and thirty-fifth years of the reign of the said King Henry the Eighth, "■ ^■ 
intituled, " The Pill concerning the explanation of Wills," and also an Act passed in the 
ParUament of Ireland in the tenth year of the reign of King Charles the First, 
intituled " An Act how lands, tenements, S(c., may he disposed hy Will or otherwise, and 10 Car. I, Sess. 2, 
concerning Wards, and Primer Seisins" j and also so much of an Act passed in the °' ^f'' 
twenty-ninth year of the reign of King Charles the Second, intituled, " An Act for ^'^^JhS'^'m 
prevention of Frauds and .Perjuries " ; and of an Act passed in the Parhament of ' ' ' " ' 
Ireland in the seventh year of the reign of King William the Third, intituled "..iit 7 W. Ill, c. 12(1.) 
Act for prevention of Franids and Perjvnes, " as relates to devises or bequests of lands 
or tenements, or to the revocation or alteration of any devise in writing of any lands, 
tenements, or hereditaments, or any clause thereof, or to the devise of any est^e pv/r 
autre vie, or to any such estate being assets, or to nuncupative vpills, or to the repeal, 
altering, or changing of any vrill in writing concerning any goods or chattels or 
personal estate, or any clause, devise, or bequest therein ; and also so much of an Act, 
passed in the fourth and fifth years of the reign of Queen Anne, intituled, " An Act 4 and 5 Anne, 
for the amendment of the Law and the better advancement of Justice," and of an Act "' ' ^' - 
passed in the Parliament of Ireland in the sixth year of the reign of Queen Anne, intituled, 
" An Act for the amendment of the law and the better advancement of Justice " as relates to 6 Anne, c. 10 (I.) 
witnesses to nuncupative vriUs ; and also, so much of an Act passed in the fourteenth 
year of the reign of King Gteorge the Second, intituled, " An Act to amend the Law ^^ ^- ih<'- ^, ^ 
concerning Common Recoveries and to explain and amend an Act made in the twenty- 
ninth year of the reign of King Charles the Second, intituled, ' An Act for prevention of 
Frauds and Perjuries,' " as relates to estates, pur autre vie; and also an Act passed in 
the twenty-fifth year of the reign of King George the Second, intituled, " An Act for 25 G. II, 0. 6 
avoiding and putting an end to certain doubts and questions relating to the attestation tej^^L^ ^° 
of Wills and Codicils concerning Real Fstates in that pa/rt of Oreat Britain called 
lEngland, and in Sis Majesty's Colonies and Plantations in America," except so far as 
relates to His Majesty's Colonies and Plantations in America ; and also an Act passed 
in the Parliament of Ireland in the same twenty-fifth year of the reign of King 
George the Second, intituled "An Act for the avoiding and putting am, end to certain 25 G. II, c. 11 
doubts and questions relating' to the attestations of Wills and Codicils concerning Real 0-) 
Mstates" ; and also an Act passed in the fifty-fifth year of the reign of King George 
the Third, intituled, " An Act to remove certain difficulties in the disposition of Copy- 55 G. Ill, c. 192. 
hold Fstates hy Will," shall be and the same are hereby repealed, except so far as the 
same Acts, or any of them respectively, relates to any wiUs or estates fur autre vie to 
which this Act does not extend. 
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An|ropertymay 3. And be it further enacted, That it shall be lawful f or ereiy person to devise, 
^^^^ ispose o y bequeath, or dispose of by his will, executed in manner hereinafter required, all rej 
estate and all personal estate which he shall be entitled to, eitlier at law or in equity, at 
the time of his death, and whioji, if not so devised, bequeathed, or disposed of, would 
devolve upon the heir-at-law, or customary heir of him, or, if he became entitled by 
descent, of his ancestor, or upon his executor or administrator ; and that the power hereby 
given shall extend to aU real estate of the nature of customaryfreehold or tenant right, 
or customaj|y or copyhold, notwithstanding that the testator may not have surrendered 
^he same to the use of his will, or notwithsta;iding that, being entitled as heir, devisee, or 
otherwise to be admitted thereto, he shall not have b.een admitted thereto, or notwith- 
standing that the same, in consequence of the want of a custom to devise or surrender to 
the use of a wiU or otherwise, could not at law have been disposed of by will if this 
Act had not been made, or notwithstanding that the same, in consequence of there being 
« a custom that a will or a surrender to the use of a wiU should continue in force for a 

limited time only, or any other special custom, could not have been disposed of by will 
according to the power contained in this Act, if this Act had not been made : and also to 
estates pur autre vie, vrhether there shall or shall not be any special occupant thereof, 
and whether the same shall be freehold, customary freehold, tenant right, customary or 
copyhold, or of any other tenure, and whether the same shall be a corporeal or incorporeal 
hereditament ; and also to all contingent, executory, or other future interests in any real 
or personal estate, whether the testator may or may not be ascertained as the person 
or one of the persons in whom the same respectively may become vested, and whether 
he may be entitled thereto under the instrument by which the same respectively were 
created, or under any disposition thereof by deed or will ; and also to all rights of entry 
for conditions broken, and other rights of entry 1 and also to such of the same estates, 
interests, and rights respectively, and other real and personal estate, as the testator may 
be entitled to at the time of his death, notwithstanding that he may become entitled to 
the same subsequently to the execution of his wiU. 
As to the fees and 4. Provided always and be it further enacted. That where any real estate of the 
fines payable by nature of customary freehold or tenant right, or customary or copyhold, might by the 
mary and copy- custom of the manor of which the same is holden, have been sm'rendered to the use of a 
hold estates. will, and the testator shall not have sm-rendered the same to the use of his will, no 
person entitled or claiming to be entitled thereto by virtue of such wiU, shall be entitled 
to be admitted, except upon payment of all such stamp duties, fees, and sums of money 
as would have been lawfully due and payable in respect of the surrendering of such real 
estate to the use of the will, or in respect of presenting, registering, or enrolling, such 
surrender, if the same real estate had been sm-rendered to the use of the will of such 
testator : Provided also, that where the testator was entitled to have been admitted to 
such real estate, and might, if he had been admitted thereto, have surrendered the same 
to the use of his will, and shall not have been admitted thpreto, no person entitled or 
claiming to be entitled to such real estate in consequence of such will shall be entitled 
to be admitted to the same real estate by virtue thereof, except on payment of all such 
stamp duties, fees, fine, and sums of money, as would have been lawfully due and 
payablg in respect of the admittance of such testator to such real estate, and also of all 
such stamp dvities, fees, and sums of money as would have been lawfully due and payable 
in respect of siu-rendering such real estate to the use of the will, orof presenting, register- 
ing, or enrolling such surrender, had the testator been duly admit^ted to such real estate, 
and afterwards surrendered the same to the use of his will ; all which stamp duties, 
fees, fine, or sums of money due as aforesaid shall be paid in addition to the stamp 
duties, f ee^, fine, or siuns of money due or payable on the admittance of such person so 
entitled or claiming to be entitled to the same real estate as aforesaid. 
Wills of ousto- 5. And be it further enacted. That when any real estate of the natm-e of customary 

mary free- freehold or tenant right, or customary or copyhold, shall be disposed of. by will, the 

holds md copy- j^^^ ^^ ^^^ manor or reputed manor of which such real estate is holden, or his steward, 
entered on the or the deputy of such steward, shall cause the will by which such disposition shall be 
Court rolls, and made, or so much thereof as shall contain the disposition of such real estate, to be 
*''t'u'd to the entered on the Court rolls of such manor or reputed manor ; and when any trusts are 
same fine, &o. , declared by the will of such real estate, it shall not be necessary to enter the declaration 
when such estates of such trusts, but it will be sufficient to state in the entry on the Court rolls that such 
are not now j,ggj estate is subject to the trusts declared by svich vriU ; and when any such real estate 

would have been could not have been disposed of by will 'if this Act had not been made, the same fine, 
from the heir. heriot, dues, duties, and services, shall be paid and rendered by the devisee as would 
have been due from the customai-y heir in case of the descent of the same real estate, 
and the lord shall as against the devisee of such estate have the same remedy for 
recovering and enforcing such fine, heriot, dues, duties, and services as he is now entitled 
to for recovering and enforcing the same from or against the customary heir in case of 
a descent. 
Estates pur 6. And be it further enacted. That if no disposition by will shall be made of any 

outre me. estate pur autre vie of a freehold nature, the same shall be chargeable in the hands of 
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tlie heir, if it shall come to him by reaaon of special occupancy, as assets by descent, as 
in the case of freehold laud in fee-simple ; and in case there shall be no special 
occupant of any estate pur autre vie, whether freehold or customary freehold, tenant 
right, customary or copyhold, or of any other tenure, and whether a corporeal, or incor- 
poreal hereditament, it shall go to the executor or administrator of the party that had 
the estate thereof by virtue of the grijnt ; and if the same shall come to the executor or 
administrator, either by reason of a special occupancy or by virtue of this Act, it shall 
be assets in his hands, and shall go and be applied and distributed in the same manner 
as the personal estate of the testator or intestate. 

7- Aiid be it further enacted, That no will made by any person finder t^he age of No will of a minor 
twenty-one years shall be valid. valid. 

8. Provided also, and be it further enacted. That no will made by any married Nor of a feme 
woman shall be valid, except such a will as plight have been made by a married woman <">™rt. 
before the passing of this Act. 

9. And be it further enacted. That no will shajl be valid unless it shall be in writing. Every w ill to be 
and executed in manner hereinafter mentioned; (that is to say) , it shall be signed at '" writing and 
the foot or end thereof by the testator or by some other person in his presence and by ^ST^ ™ '?! 
his direction (*), and such signature shall be made or acknowledged by the testator in the witnesses." "" 
presence of two or more witnesses present at the same time, and such witnesses shall 

attest and shall subscribe the will in the presence of the testator, but no form of attesta- 
tion shall be necessary. 

10. And be it further enacted. That no appointment made by will, in ejcercise of any Appointments 
power, shall be valid, unless the same be executed in manner hereinbefore required, and ^^ ™l' ^?y^ 
every will executed in manner hereinbefore required shall, so far as respects the execution other wills' &c. 
and attestation thereof, be a valid execution of a power of appointment by will, notwith- 
standing it shall have been expressly required that a will made in exercise of such power 

should be executed with some additional or other form of execution or solemnity. 

11. Provided always and be it further enacted. That any soldier being in actual Soldiers' and 
militaiy service, or any mariner or seaman being at sea, may dispose of his personal mariners' wills 
estate as he might have done before the making of this Act. excep . 

12. And be it further enacted. That this Act shall not prejudice or affect any of the Act not to affect 
provisions contained in an Act passed in the eleventh year of the reign of His Majesty E™,^^"""^ "' H- 
King George the Fourth, and the first year of the reign of His late Majesty Xing ly e 20 with^ 
William the Fourth, intituled "An Act to amend and consolidate the Laws relating to respect to wills 
the pay of the Moyal Navy," respecting the wills of petty officers and seamen in the °' petty officers, 
Eoyal Savy, and non-commissioned officers of marines, and marines, so far as "' 

relates to their wages, pay, prize money, bounty money, and allowances, or other moneys 
payable in respect of services in Her Majesty's Navy. 

13. And be it further enacted. That every will executed in manner hereinbefore Publication not 
required, sha^ be valid without any other publication thereof. '<> be requisite. 

14. And be it further enacted. That if any person who shall attest the execution of a Will not void by 
wiE shaU at the time of the.exccution thereof, or at any time afterwards, be incompetent ""competency of 
to be admitted a witness to prove the execution thereof, such wiU shall not on that 

account be invalid. 

15. And be it further enacted, That if any person shall attest the execution of any Gifts to an 
will to whom or to whose wife or husband any beneficial devise, legacy, estate, interest, f'ttesting: witness 
gift, or appointment, of or affecting any real or personal estate (other than and except ^■■^°' ' 
charges and directions for the payment of any debt or debts), shall be thereby given or 

made, such devise, legacy, estate, interest, gift, or ap];^intment shall, so far only as con- 
, cerns such persona attesting the execution of such will, or the wife or husband of such 
person, or any pej-son claiming under such person, or wife, or husband, be utterly null and 
void, and such person so attesting shall be admitted as a witness to prove the execution of 
such will, or to prove the validity or invahdity thereof, notwithstanding such devise, 
legacy, estate, interest, gift, or appointment mentioned in such will. 

16. And be it further enacted. That in case by any will any real or personal estate Creditor 
shall be charged with any debt or debts, and any creditor, or the wife or husband of Jt^StSf-a" ^ 
any creditor whose debt is so charged, shall attest the execution of such wiU, such witness. ' 
creditor notwithstanding such charge shall be admitted a witness to prove the execution 

of such will, or to prove the validity or invahdity thereof. 

17. And be it further enacted, J?hat no person shall on account of his being an ??*92.*''j' *° ^ 
executor of a will, be incompetent to be admitted a witness to prove the execution of ness* * ™'' 
such will, or a witness to prove the validity or invalidity thereof. 

18. And be it further enacted. That every will made by a man or woman shall be Wll to be re- 
revoted by his or her marriage (except a wiU made in exercise of a power of appoint- ^^fj^g 
ment, when the real or personal estate thereby appointed would not in default of such ' 
appointment pass to his or her heir, customary heir, executor, or administrator, or the 

person entitled as his or her next of kin, under the statute of distributions.) 

(*) See 17 Vio^No. 5, s, 1, fost. 
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vokcd"y°p™-" ^^' ^^^ ^^ ^* further enacted, That no -will shall he revoked by any presumption of 

BumpUon. an intention on the ground of an alteration in circumstances. 

In what cases 20. And bo it further enacted, That no -will or codicil, or any part thereof, shall be 

wills may be re- reToked otherwise than as aforesaid, or by another will or oodicfl executed in manner 

™ ° hereinbefore required, or by some -nTitiag declaring an intention to revoke the same, 

and executed in the manner in which a will is hereinbefore required to be executed, or 

by the burning, tearing, or otherwise destroying the same by the testator, or by some 

person in his presence and by his direction, with the intention of revoking the same. (") 

No alteration in 2I. And be it further enacted. That no obhteration, interlineation, or other alteration 

any effect unless uiade in any will after the execution thereof shall be valid or have any efieet, except bo 



executed as a 
will. 



How revoked 
will shall be re- 
vived. 



When a devise 
not to be 
rendered inoper- 
ative, &c. 



A will to speak 
from the death 
of the testator. 



What a residuary 
devise shall in- 
clude. 



far as the words or effect of the will before such alteration shall not be apparent, unless 
such alteration shall be executed in like manner as hereinbefore is required for the 
execution of the will ; but the vrill, with such alteration as part thereof, shall be deemed 
to be duly executed if the signature of the testator and the subscription of the wit- 
nesses be made in the margin, or on some other part of the will opposite or near to such 
alteration, or at the foot or end of or opposite to a Mfemorandum referring to such 
alteration, and written at the end or some other part of the will. 

22. And be it further enacted, That no will or codicil, or any part thereof which shall 
be in any manner revoked, shall be revived otherwise than by the re-execution thereof, 
or by a codicil executed in manner hereinbefore required, and showing an intention to 
revive the same ; and when any will or codicil which shall be partly revoked, andTifter- 
wards wholly revoked, shall be revived, such revival shall not extend to so much thereof 
as shall have been revoked before the revocation of the whole thereof, unless an inten- 
tion to the contrary shall be shown. 

23. And be it further enacted, That no conveyance or other act made or done subse- 
quently to the execution of a will of or relating to any real or personal estate therein 
comprised, except an act by which such will shall be revoked as aforesaid, shall prevent 
the operation of the will with respect to such estate or interest in such real or pei-sonal 
estate as the testator shall have power to dispose of by will at the time of his death. 

24. And be it further enacted. That every will shall be construed, with reference to 
the real estate and personal estate comprised in it, to speak and take effect as if it had 
been executed immediately before the death of the testator, unless a contrary intention 
shall appear by the will. 

25. And be it fm-ther enacted, That unless a contrary intention shall appear by the 
win, such real estate or interest therein as shall be comprised, or intended to be com- 
prised, in any devise in such will contained, which shah fail or be void by reason of the 
death of the devisee in the Ufetime of the testator, or by reason of such devise bemg 
contrary to law or otherwise incapable of taking effect, shall be included in the residuary 
devise (if any) contained in such will. 

26. And be it further enacted, That a devise of the land of the testater, or of the 
land of the testator in any place or in the occupation of any person mentioned m his 
will, or otherwise described in a general manner, and any other general devise which 
would describe a customary copyhold, or leasehold estate if the testator had no freehold 
estate which could be described by it, shall be construed to include the customary, copy- 
hold, and leasehold estates of the testator, or his customary, copyhold, and leasehold 
estates, or any of them, to which suc)i description shall extend, as the case may be, as 
well as freehold estates, unless a contrary intention shall appear by the will. 

21. And be it further enacted, That a general devise of the real estate of the testator, 
or of the real estate of the testator in any place or in the occupation of any person 
mentioned in his will, or othervrise described in a general manner, shall be construed to 
include any real estate, or any real estate to which such description shall extend (as the 
case may be) , which he may have power to appoint in any manner he may think proper, 
and shall operate as an execution of such power, unless a contrary intention shaU appear 
by the wiU ; and in like manner a bequest of the personal estate of the testator, or any 
bequest of personal property described in a general manner, shall be construed to mclude 
any personal estate, or any personal estate to which such description shall extend (as the 
case may be), which he may have power to appoint in any manner he may think proper, 
and shall operate as an execution of such power, unless a contrary intention shall appear 

by the win. (5») „ ^ a • 4 . „ 

x^>,„ »«^.... 28. And be it further enacted. That where any real estate shall be devised to any 

withoutwordsof j,gg^.^ijjjo^4 words of limitation, such devise shall be construed to pass the tee 

limitation shall fj^^^j^^ ^^ ^^-^^^ tj^g ^^^^^ g^t^te or interest which the testator had power to dispose ot 

by will in such real estate, unless a contrary intention shall appear by the wUl. 

29. And be it further enacted. That in any devise oi' bequest of real or personal estate 

the words " die without issue," or " die without leaving issue," or " have no issue, or, 

(") See in the matter of the will of Michael Cotton, deceased, 2, S.C.K., 123. 
(M) In MaddocTc and others v. Sarnett, S. M. S., March 24, 1877, it was held that 
a gift of the rents and profits of land was tantamount to a gift of the land itself. 
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any otlier words wliieli may import eitlier a want or f ailu*e of issue of any person in without leaving 

his lifetime or at the time of his death, or an indefinite failure of his issue, shaU be con- Ji^^agu" " gh^u™ 

strued to mean a want or failure of issue in the lifetime or at the time of the death of such be construed. 

person, and not an indefinite failure of his issue, imless a contrary intention shall 

appear by the will, by reason of such person having a prior estate tail, or of a preceding 

gift, being, without any implication arising from such words, a limitation of, an estate 

tail to such person or issue or otherwise : Provided that this Act shall not extend to 

cases where such words as aforesaid import if no issue described in a preceding gift 

shall be born, or if there shall be no issue, who shaU Uve to attain the age or otherwise 

answer the description required for obtaining a vested estate by a preceding gift to such 

issue. 

30. And be it further enacted. That where any real estate (other than or not No devise to 
being a presentation to a church) shall be devised to any trustee or executor, such eratOTa'except 
devise shall be construed to pass the fee simple, or other the whole estate or interest &c., shall pass 
which the testator had power to dispose of by will in such real estate, unless a definite a chattel 
term of years, absolute or determinable, or an estate of freehold, shall thereby be given '"'^rest 

to him expressly or by implication. (*') 

31. And be it further enacted. That where any real estate shall be devised to a Trustees under 
, trustee, without any express limitation of the estate to be taken by such trustee, and the ™ "°''Tc'*to 

beneficial interest in such real estate, or in the surplus rents and profits thereof, shall ta^e the fee 
not be given to any person for life, or such beneficial interest shall be given to any 
person for life, but the purposes of the trust may continue beyond the life of such 
person, such devise shall be construed to vest in such trustee the fee simple, or other 
the whole legal estate which the testator had power to dispose of by will in such real 
estate, and not an estate determinable when the purposes of the trust shall be 
satisfied. (**) 

32. And be it further enacted, That where any person to whom any real estate, shall Devises of 

be devised for an estate tail, or an estate in quasi entail, shall die in the lifetime of the estates tail shall 
testator, leaving issue who would be inheritable under such entail, and any such issue "° °'^^°' 
shall be living at the time of the death of the testator, such devise shall not lapse, but 
shaM take effect as if the death of such person had happened immediately after the 
death of the testator, unless a contrary intention shall appear by the will. 

33. And be it further enacted. That where any person, being a child or other issue of Gifts to children 
the testator to whom any real or personal estate shall be devised or bequeathed for any who'le^e'issue 
estate or interest not determinable at or before the death of such person, shall die in living at the 
the lifetime of the testator leaving issue, and any such issue of such person shall be testator's death 
hving at the time of the death of the testator, such devise or bequest shall not lapse, ^^"^ °°' h.fae. 
but shall take effect as if the death of such person had happened immediately after the 

death of the testator, unless a contrary intention shall appear by the will. 

34 And be it further enacted. That this Act shall not extend to any will made before To what wills 
the first day of January, one thousand eight hundred and thirty-eight, and that every ™<i estates this 
will re-executed or repubhshed, or revived by any codicil, shall for the purposes of g^f^^ "° 
this Act be deemed to have been made at the time at which the same shall be so re- 
executed, republished, or revived ; and that this Act shall not extend to any estate ^ar 
autre vie of any person who shall die before the first day of January, one thousand 
eight hundred and thirty-eight. 

35. And be it further enacted. That this Act shall not extend to Scotland. Not to Scotlan . 

86. And be it enacted, That this Act may be amended, altered, or repealed by any Act may be 
Act or Acts to be passed in tliis present Session of Paxhament. amended. 

17 Vic. No. 5. An Act to amend the Law ■with respect to the Execution 
of WUls. [Assented to, 4th July, 1853.] 

"Wheeeas the law with respect to the execution of Wills requires further amendment : 
Be it therefore enacted by His Excellency the Governor of New South Wales, with the 
advice and consent of the Legislative Council thereof, as follows : — 

1. Where by an Act passed in the first year of the reign of Her Majesty Queen 
Victoria, intituled, "An Act for the amendment of the Laws with respect to Wills" IVict., c. 26. 
(which said Act was adopted in New South Wales by an Act of Council passed in the 
third year of the same reign, numbered five), it is enacted. That no will shall be valid 
unless it shall be signed at the foot or end thereof by the testator, or by some other 
person in his presence, and by his direction : Every will shall, so far only as regards When signature 
the position of the" signature of the testator, or of the person signing for him as dfore- ^ "■ '"'jj' *?'' ^^ 
said, be deemed to be valid within the said enactment, as explained by this Act, if the 

(*') These provisions appear to apply to estates given to trustees by implication, as 
well as to estates expressly so given. Fer MUford, P.J., in Ritchie t. Price, 3, S.C.R., 
Eq., p. 14. 
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signature shall be so placed at or after, or following, or under, or beside, or opposite to 
the end of the will, that it shall be apparent on the face of the will that the testator 
intended to give effect by such hi? signature to the writing signed as his will ; and no 
such will shs,ll be affected by the circumstance that the signature shall not follow or be 
immediately after the foot or end of the will, or by the circumstance that a blank space 
shall interrene between the concluding word of the will and the signature, or by the 
circumstance that the signature shall be placed among the words of the testimonium 
clause or of the clause of attestation, or shall follow or be after or under the clause of 
attestation, either with or without a blank space intervening, or shall follow or be after, 
or under, or beside the names or one of the names of the subscribing witnesses, or by 
the circumstance that the signature shall be on a side or page or other portion of the 
. paper or papers containing the will whereon no clause or paragraph or disposing part of the 

will shall be written above the signature. Or by the circumstance that there shall appear 
to be sufficient space on or at the bottom of the preceding side or page or other portion of 
the same paper on which the will is written to contain the signature ; and the enume- 
ration of the above circumstances shall not restrict the generality of the above enactment ; 
but no signature under the said Act or this Act shall be operative to gite effect to any 
disposition or direction which is underneath or which follows it, nor shall it give effect 
to any disposition or direction inserted after the signature shall be made. 
Act to extend to 2. The provisions of this Act shall extend and be applied to every will already made, 
S"^" ^^ where administration or probate has not already been granted or ordered in consequence 
of the defective execution of such will, or where the property, being other than per- 
sonalty, has not been possessed or enjoyed by some person claiming to be entitled 
thereto in consequence of the defective execution of such will, or the right thereto shaU 
not have been decided to be in some other person than the person claiming under the 
will in consequence of the defective execution of such will. 
Interpretation 3 rpjjjg ^^.j. gjjgjj ^g j.^^ g,„^ construed according to the definitioiis stnd interpreta- 

clause. j.jgjjg contained in the said Act of the first year of the reign of Her Majesty Queen 

Victoria, and as if this Act had been incorporated vnth the same and had f6rmed part 
thereof. 

WILLS (NTmctPATiTE). See Anne, Statute of. 
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CHARTEE 0:e JUSTICE— NEW SOUTH WALES. Charter of 

13th October, 1823. Justicb. 

Geoe&b the Potjeth, by the grace of Grod, of the TTnited Kingdom of Great 
Britain and Ireland, King, Defender of the Faith, To all to whom these 
presents shall come greeting ; 

I. Whereas by an Act passed in the fourth year of our reign, intituled " An Act to 
provide until the first day of July, eighteen hundred and twenty-seven, and until the end 
of the next Session of Parliament for the better administration of Justice in New South 
Wales and Van Diemen's Land, and for t%e more effeetual government there'f, and 

for other purposes relating thereto," it was enacted that it should be lawful for us, our 
heirs or successors, by Charters or Letters Patent, under the great Seal of our United 
Kingdom of Great Britain and Ireland, to erect and establish Courts of Judicature 
in Wew South Wales and Yan Diemen's Land respectively, which should be styled 
" The Supreme Court of New South Wales," and "The Supreme Court of Van Diemen's 
Land," and that each of such Courts respectively shtfuld be holden by one Judge, or 
Chief Justice, and should have such ministerial or other officers as should be necessary 
for the administration of Justice in the said Courts respectively, and for the execution 
of the judgments, decrees, orders, and process thereof. And it was enacted that the 
said Judges should, from timg to time, be appointed by us, our heirs and successors, 
and that the said ministerial and other oiEcers of the said Courts respectively, shotdd 
from time to time be appointed to, and removed from their respective offices, in such 
manner as we, our heirs and successors, should by such charters or letters patent, as 
aforesaid, direct ; and that the said Judges should be respectively entitled to receive 
such reasonable salaries as we, our heu-s and successors should approve and direct j 
which salaries should be in lieu of all fees or other emoluments whatsoever : Now 
know ye, that we, upon full consideration of the premises, and of our especial 
grace, certain knowledge, and mere motion, have in pursuance of the said Act of Parlia- 
ment thought fit to grant, direct, ordain, and appoint, and by these presents do accor- 
dingly for us, our heirs and successors, grant, direct, ordain, and appoint, that there 
shall be within that part of our Colony of New South Wales situate in the Jslaud of 
New Holland, a Court which shall be called " The' Supreme Court of New South 
Wales"; and we do hereby create, direct, and constitute the said Supreme Court of 
New South Wales a Court of record. 

II. And we do further' wiU, ordain, and appoint, that the said Supreme Coiu-t of 
New South Wales shall consist of, and be holden by and before one Judge, who shall 
be and be called the Chief Justice of the Supreme Court of New South Wales; 
which Chief Justice shall be a Barrister in England or Ireland of not less than five 
years' standing, to be named and appointed from time to time, by us, our heirs and 
successors, by letters patent, under our and their Great Seal of the United Kingdom 
of Great Britain and Ireland ; and such Chief Justice shall hold his office during the 
pleasure of us, our heirs and successors,' and not otherwise. 

III. And we do hereby give and grant to our said Chief Justice, rank and prece- 
dence above and before all our subjects whomsoever,, within the Colony of New South 
Wales aforesaid, and the islands, territories, and places dependent thereupon, excepting 
the Governor, or Acting Governor for the time being of the said Colony, and excepting 
all such persons as by law or usage take place in England before our Chief Justice of 
our Court of King's Bench. 

IV. And we do further grant, ordain, and appoint, that the said Supreme Court of 
New South Wales shall have and use, as occasion may require, a Seal, bearing a device 
and impression of our Royal Arms, with an exergue or label surrounding the same, with 
this inscription "The Seal of the Supreme Court of New South Wales"; and we do 
hereby grant, ordain, and appoint, that the said Seal shall, be delivered to and kept in 
the custody of the said Chief Justice. 

V. And we do further grant, ordain, and declare, that the said Chief Justice, so long 
as he shall hold his office, shall be entitled to have and receive a salary of two thousand 
pounds sterling by the year ; and our Governor, or Acting Governor, for the time being 
of the said Colony ,.is hereby directed and required to cause such salary to be paid to. 
the said Chief Justice by' four quarterly payments, at the four most usual days of 
payment in the year, in bills of exchange, to be drawn by such Governor, or Acting 
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Charter of Q-OTernor as aforesaid, on the Lords Commissioners of our Treasury in England, payatw 

Justice. j-o^ OP to (jjio order of, such Chief Justiop ; and which bills shall, by our said Goyernor, 

or Acting Q-OTernor, be accordingly deUvered to our said Chief Justice. 

VI. And we do further grant, ordain, and declare, that the said salary shall commence 
and take place in respect to any person who shall be resident in Grreat Britain or 
Ireland at the time of his appointment, upon and from the day_ on which any sueh 
person shall thereupon embark or depart from Grreat Britain or Ireland for New South 
Wales, to take upon him the execution of the said office ; and that the salary of any 
suoli Chief Justice who shall, at the time o£ his appointment, be resident in New South 
Wales aforesaid, shaU commence and take place from and after his taking upon him the 
execution of such his office, and that such salary shall be in heu of all fees of office, 
perquisites, emoluments, and advantages whatsoerer ; and that no fee of office, per- 
quisite, emolument, or adrantage whatsoever, other than and except the said, salary, 
shall be accepted, received, or taken by such Chie't Justice, in any manner, or on any 
account or pretence whatsoever : Provided nevertheless, that it shall be lawful for the 
said Chief Justice to occupy and inhabit any official house or residence within the said 
Colony of New South Wales, which hath been, or hereafter may be provided for his 
residence or occupation, without paying to us, our heirs and successors, any rent for the 
same, and without being obliged to repair, uphold, or maintain any such house or official 
residence at his own costs and charges. 

VII. And we do further grant, appoint, and declare, that no Chief Justice of the 
said Supreme Court of . New South Wales shall be capable of accepting, taking, or 
performing, any other office, or place of profit or emolument, on pain that the accept, 
ance of any such other office or place as aforesaid shall be and be deemed ia law de 

facto an avoidance of his office of Chief Justice ; and the salary thereof shall cease, and 
be deemed to have ceased accordingly, from the time of such acceptance of any such 
other office or place. 

VIII. And, we do hereby constitute and appoint our trusty and well-beloved Francis 
Forbes, Esquire, to be the first Chief Justice of the said Supreme Court of New South Wales, 
the said Francis Forbes being a Barrister in England of five years' standing and upwards. 

IX. And we do hereby ordain, appoint, and declare, that there shall be and belong to 
the said Court, the following officers, that is to say, a Registrar, a Prothonotary, a 
Master, and a Keeper of Records, and such and so many other officers as to the Chief 
Justice of the said Court for the time being shall, from time to time, appear to be 
necessary for the administration of Justice, and the due execution of all the powers and 
authorities which are committed to the said Court by these our letters patent : Provided, 
nevertheless, that no new office shall^be created in the said Court, unless the Grovernor 
shall first signify his approbation thereof to our said Chief Justice for the time 
being, in writing under the hand of such Gi-ovemor, or acting Governor, as aforesaid j 
And we do further ordain and direct, that aU persons who shall be appointed to the 
several offices of Master, Registrar, Prothonotary, or Keeper of Records of the said 
Supreme Court of New South Wales (or to any^ office? in the said Court, whereof the 
duties shall correspond to those performed by the Master, Registrar, Prothonotary, or 
Keeper of Records of any or either of our Courts of Record at Westminster) , shall be 
so appointed by us, our heirs and successors, by Warrant under oui- or their Royal 
Sign Manual ; and that all persons who shall be appointed to any- other office within 
the said Supreme Court of New South Wales shall be so appointed by the Chief 
Justice for the time being of the said Court j And we do further direct and appoint, 
that the several officers of the said Court, so to be appointed as aforesaid by us, our 
heirs and successors, shall hold their repective offices during our and their pleasure ; 
and that the several officers of the said Court, so to be appointed as aforesaid by the 
Chief Justice thereof, be subject to be removed by the said Court from their offices 
therein upon reasonable cause. 

X. And we do hereby authorize and empower the said Supreme Court of New South 
Wales to approve, admit, and enrol such and so many persons, having been admitted 
Barristers-at-Law or Advocates in Grreat Britain or Ireland, or ha.ving been admitted 
Writers, Attorneys, or Solicitors, in one of our Courts at Westminster, Dublin, or Edin- 
burgh, or having been admitted as Proctors in any Ecclesiastical Court in England, to act as 
well in the character of Barristers and Advocates, as of Proctors, Attorneys, and Sohcitors 
in the said Court ; and which persons, so approved, admitted, and enrolled, as aforesaid, 
shall be, and are hereby authorized to appear, and plead, and act for the suitors of the 
said Comt, subject always to be removed by the said Court from their station therein, 
upon reasonable cause. And we do, declare, that no other person or persons whatsoever 
shall be allowed to appear and plead, or act in the said Supreme Court of New South 
Wales for or on behalf of such suitors, or any of them : Provided always, and we ordain 
and declare, that in case there shall not be a sufficient number of such Barristers-at-Law, 
Advocates, Writers, Attorneys, Solicitors, and Proctors, within the said Colony, com- 
petent and willing to appear and act for the suitors of the said Court, then and in that 
case the said Supreme Court of New South Wales shall and is hereby authorized to 
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admit so many other fit and proper persons to appear and act as Barristers, Advocates, Charter ot 
Proctors, Attorneys, and Solicitors, as may be necessary, according to sncli genei-al rales •'™"<'®- 
and qualifications as the said Court shall for that purpose make and establish : Provided 
that the said Court shaE not admit any person to act in any or either of the characters 
aforesaid, who hath been, by due course of law, convicted of any crime which, according 
to any law now in force in England, would disqualify him from appearing and acting in 
any of oiu- Courts of Record at Westminster. 

XI. And we do ordain and declare, that the Governor or Acting Governor for the 
time being of the said Colony of New South Wales, shall yearly, on the first Monday in 
the month of January in each year, by warrant under his hand and seal, nominate and 
appoint some fit and proper person to act as and be the Sheriff of our said Colony of 
New South Wales and its Dependencies, (other than and except the Island of Van 
Diemen's Land), for the year ensuing ; which Sheriff, when appointed, shall, as soon as 
conveniently may be, and before he shall enter upon his said office, take an oath faithfully 
to execute his office, and the Oath of Allegiance, before the Q-overnor or Acting 
Governor, who -are hereby authorized to administer the same — and such Sheriff shall 
continue in such his office during the space of one whole year, to be computed from 

- the said first Monday in the mouth of January, and until another shall be appointed 
and sworn into the said office ; and in case such Sheriff shall die in his office, or depait 
from our said Colony of New South Wales, then another person shall, as soon as cqp- 
veniently may be, after the death or departure of such Sheriff, be in Kke manner appointed 
and sworn in as aforesaid, and shall continue in Jiis office for the remainder of the year,' 
and until another Sheriff shall be duly appointed and sworn into the said office. And 
we do further .order, direct, and appoint, that the said Sheriff and his successors shall, 
by themselves or their sufficient deputies (to be by them appointed and duly authorized 
imder their respective hands and seals, and for whom he and they shaU be responsible 
during his or their continuance in such office) execute, and the said Sheriff and his said 
deputies are hereby authorized to execute aU the Writs, Summonses, Rules, Orders, 
Warrants, Conamands, and Process of the said Supreme Court of New South Wales, 
and make retura of the same, together with the manner of the execution thereof, to 
the Supreme Oburi; of New South Wales ; and to receive and detain in prison all 
such persons as shall be committed to the custody of such Sheriff by the said Supreme 
Court of New South Wales or by the Chief Justice of the said Court And we do further 
authorize our Governor or acting Governor for the time being for the said Colony of New 
South Wales, to reappoint the said person to fill the office of Sheriff from year to year, if 
it shall appear to our said Governor or Acting Governor expedient sa to do. So never- 
theless that such appointment shall be annually renewed, ajid be not ever made for 
more than one year : Provided nevertheless and we do hereby require our said 
Governor or Acting Governor of our said Colony in the selection of any person or 
persons to fill the said office of Sheriff of New South Wales, to conform himself to 
such directions as may from time to time be given in that behalf by us, our heirs and 
successors, through pne of our or their principal Secretaries of State. 

XII. And we do f;irther direct, ordain, and appoint, that whenever the said Court 
shaU direct or award any process against the said Sheriff, (or award any process in any 
cause, matter, or thing, wherein the said Sheriff, on account of his being related to the 
parties, or any of them, or by reason of any good cause of challenge which wotdd bo 
allowed against any Sheriff in England, cannot, or ought not by law, to execute the 
same) ; in every such case the said Supreme Court of New South Wales shall name 
and appoint some other fit person to execute and return the same ; and the said process 
shall be directed to the person so to be named for that purpose ; and the cause of such 
special proceedings shall be suggested, and entered on the records of the said Court. 

XIII. Provided always, and we do hereby ordain and declare, that the said Supreme 
Court shall fix certain limits, beyond which the said Sheriff shaU not be compelled or 
compellable to go in person, or by his officers or deputies for the execution of any. process 
of the said Court, and when the process of the Court shall be to be executed in any 
place or places beyond the limits so to be fixed, we grant, ordain, and direct, that fhe said 
Supreme Court of New South Wales sh^U, upon motion direct by what person or 
persons, and in what nmnner, such process shall be executed ; and the terms and 
conditions which the party, at whose instance the same shall be issued, shall enter 
into in order to prevent any improper use or abuse of the process of the said Court. 
And the said Sheriff shall, and he is hereby required to grant his special warrant, or 
deputation to such person or persons as the said Court shall (^ect, for the execution of 
such process ; And, in that case, we direct and declare, that the said Sheriff, his executors 
or administrators, 'shall not be responsible or liable for any act to be done in, or in any 
way respecting the execution of such process, under and by virtue of such special 
warrant ; And that any person or persons being aggrieved under, or by pretence of 
such special warrant, shall and may seek their remedy under any security, which may 
have been directed to be taken upon the occasion, and which the said Court is hereby 
authorized to direct to be taken. 
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Charter of XIV. And whereas in the said Act of Parliament it is enacted tliat the said Co.uvts 

Justice. shall hare cognizance of aU pleas, ciril, criminal, or mixed; and the, jurisdiction of 

the said Courts, in all such oases, is thereby settled and ascertained ; and it is thereby 
enacted, tliat the said Courts shall be Courts of ecclesiastical jurisdiction, and shall haVe 
full power and authority to administer and execute, within New South Wales and Tan 
Diemen's Land, and the dependencies thereof, such ecclesiastical jurisdiction and 
authority as shall be committed to the said Supreme Courts, by our charters or letters 
patent : Ifow we do hereby, for us, our heirs ancf successors, grant, ordain, establish 
and appoint, that the said Supreme Court of New South Wales shall be a Court of 
ecclesiastical jurisdiction, with full power to grant probates, under the seal of tie said 
Court, of the last wills or testaments of all or any of the inhabitants of that part of the 
said colony and its depeudeueies; situate in bhe 'island of Sew Holland, and of all other 
persons who shall die and leave personal effects within that part of the said colony ; and 
to commit letters of administration, under the seal of the said Court, of the goods 
chattels, credits, and all other effects wHatsoever, of the persons aforesaid who shall die 
intestate, or who shall not hare named an executor resident within that part of the "said 
Colony and its dependencies, or where the executor being dijly cited, shall not appearand 
sue forth such probate, annexing the will to the said letters of administration, when such 
persons shall hare left a will without naming any executor, or any person for executor who 
shall then be alive and resident within that part of the said Colony and its dependencies 
and who, being duly cited thereunto, will not appear and sue forth a probate thereof,and to 
sequester the goods and chattels, credits and other effects whatsoever of such persons so 
dying, in cases allowed by law, as the same is and may now be lised in the diocese of 
London ; and to demand, require, take, hear, examine, and allow, and, if occasion require 
to disallow and reject the accounts of them in such manner and form as is now used or 
may be used in the said diocese of London, and to do aU things whatsoever needful 
aud-neeessaiy in that behalf : Provided always and we do hereby authorize and requhe 
the said Court in such cases as aforesaid, where letters of administration shall be com- 
mitted with the will annexed, for want of an executor i^pplying in due thne to- sue 
forth the probate, to reserve in such letters of administration fuU power and authority 
to revoke the same, and to grant probate of the said will to such executor whenever 
he shall duly appear and sue forth the same : And we do hereby fm-ther authorize 
and requn'e the said Supreme Court of New South Wales to grant and commit 
such letters of admimstration to ajiy one or more of the lawful next of kin of 
such person so dying as aforesaid, and being then resident within the jurisdiction of 
the said Ooiirt and bemg of the age of ^ twenty-one years ; and m case no such 
person shall then be residing witliin the jurisdiction of the said Court, or being duly 
cited shaU not appear and pray the same, to the Registrar of the said Com-t, or to such 
person or persons whether creditor or creditors or not, of the deceased person, as the 
Court shall see fit : Provided always, that probates of viUs, and letters of administa-ation, 
to be granted by the said Court, shall be limited to such money, goods, chattels, and 
effects as the deceased person shaU be entitled to witliin that part of the said Colony 
withiii the island of New Holland. {^') "" 1 

sn^T^tt™'' J® ^°^Z^^l ^'•*1^«^ fiijoin and reqmre, that every person to whom 
rivp «fffiJ f administration shall be committed, sh^, before the gi-anting thereof, 
gve sufficient security by bond, to be entered into to us, our heirs an,J sueeossors 
ZrZn! h^^^l 1 . '^ f °™P«*<'»'^ ,™™ of laoney, with one, two, or more able sureties 
ShI tn?f 1 *°.S^ '"™ *''^™™ *° ^° contained, and in the abiUty of the 
h^tZ'JZ^ II -^ o ^ ^f^*^^' ""^^^^^ """^ «^^«'^ "f *li« 'i«««'^5«<i ; ^tichhond shall 
IVvXieof »^,„n'T^°™*'^ri'S*^"™''°'''^^ thereof, and there safely kept, and a 
Stminf ff -l^ ^^/^^o^ded among the proceedings of the said Court, and the 



administrator of the goods, chattels, and effects, of the deceased do make, 
thf^aid f^r.l'il perfect mventoi-y of all and smgular the goods, credits, and effects, of 
him the^»?^ff'- .''^'^''' "^ '^\<='>^^ to the hands, possession, or knowledg^of 
te iZ . and 'if ™™^'">''°'^' "■ t? the Hands or possession of any other person or peSons 
Co^oi Net t,ffrw°, "'^'^f ^° f ^'^^* " '"'^^ ^ ^^ ^'^l^iWted into the Said Supreme 
goo^chJtek orpl>» r/\™' ^f°^^ ^ ^=^y ^^^^^^ to be specified, and the same 
the deceatd at tb^t •' ''"^f P^t^, and aU other the goods, chattels, 'credits and effects, of 
Cni or pos's^ssion n^l?, ^^ ■'^^."" ^^"'^ ^'^ ''"^ *™« aftemards, slU come to the 
sT or peSons for hil »t f,''""°>'trator, or to the hands or possession of any other per- 
shaU maSor cause^bp ^I^ """^ ^"^ '7 ^ administer according to law ; and further 
before a tCtherein to be ».^-R *,™' "^^F'^ ^?°'^"* "* ^"^ ^«^^ administration, at or 
shall be laXlv rPoni^S ^A ^n'!"*^ afterwards from time to time as he, she, or they, 
^'^'■^ requu-ed. And all the rest and residue of the sa id goods,.chattels, credite, 

..titled under that Act. /. Ue natter of '1 1^, tc:^el^f^ttt &"" 



APPENDIX. 

and effects -ffhiclx shall lie f oiind, from time to time, remaining vipon tlie said administra- Chjirter of 
tion accounts, tto same being first examined and allowed of by the said Supremo Court •'"^'''^^• 
of New South Wales, shall, and do pay and dispose of in a duo course of administration, 
or in s^cll manner as the said Court shall du-sct : Then this obligation to be void and of 
none effect, or else to be and remain in full force and virtue." 

Xyi. And in case it shall be necessary to put the said bond in suit, for the sake of 
obtaining the effect thereof, for the benefit of such person or persons as shall appear to 
the said Court to be interested therein, such person or persons, from time to time giving 
satisfactory security for paying all such costs as shall arise from the said suit, or any 
, part thereof, such person or persons shall, by order of the said Court, be allowed to sue 
the same in the name of the Attorney General, for the time being of the said Colony ; 
and the said bond shall not be sued in any other manner. And we do hereby authorize 
and empower the said Court to order that the said bond shall be put in suit in the name 
of the said Attorney Q-eneral. 

XVII. And we do further will, order, and require, that the said Court shall fix certain 
periods, when all persons to whom probates of wills and letters of administration shall be 
granted by the said Court, shall, from time to time, until the effeeta of the deceased per- 
son shall be fully administered, pass their accounts relating thereto before the said 
Com-t ; and in case the effects of the deceased shall not be fully administered vrithiuthe 
time for that purpose to be fixed by the said Court, then or at any earlier time, if the 
said Court shall see fit so to direct, the person or persons to whom such probate or ad- 
ministration shall be granted, shstll pay, deposit, and dispose of the baljiuce of the money, 
belonging to the estate of the deceased, then in his or their hands j and aU money 
which shall afterwards come into his, her, or their hands, and also all precious stones, 
jewels, bonds, bills, and securities, belonging to the estate of the deceased, in such manner, 
and unto such persons, as the said Court shall direct, for safe custody. And we require 
that the said Court shall, from time to time, make such order as shall be just, for the 
due administration of such assets, and for the payment or remittance thereof, or any 
part thereof, as creditors, legatees, or next of kin, or by any other right or title what- 
soever. And we further order and direct, that it shall be lawful for the said Court to 
allow to any executor or administrat-or of the effects of any deceased person (except as 
herein mentioned) , such commission or percentage out of their assets, as shall be just 
and reasonable, for their pains and trouble therein : Provided always, that no allowance 
whatever shall be made for thfe pains and trouble of any executor or administrator who 
shall neglect to pass his accounts at such time, or to dispose of any money, goods, 
chattels, or seciuities, with which he shall be chargeable, in such manner, as in pur- 
suance of any. general or special rule or order of the said Court, shall be requisite. 
And moreover, every such executor or administrator, so neglecting to pass his accounts, 
or to disp(ip of any such money, goods, chattels, or securities, with which he shall be 
chargeable, shall be charged with interest sit the rate then current vrithin the said 
colony and its dependencies, for such sum and sums of money as, from time to time, 
shall Have been in his hands, whether he shall or shall not make interest thereof. 

XVIII. And we do hereby authorize the said Supreme Court of New South Wales, to 
appoint guardians and keepers of infants and their estates, according to the order and 
course observed in that part of our United Kingdom called England j and also guardians 
and keepers of the persons and estates of natural fools, and of such as are or shall be 
deprived of their understanding or reason by the act of God, so as to be unable to 
govern themselves and their estates ; which we hereby authorize and empower the said 
Court to inquire, hear, and determine, by inspection of the person, or such other ways 
and means by which the truth may be best discovered and known. 

XIX. And whereas it is by the said Act enacted, " that it shall and may he la^rful for 
us, by our said charters or letters-patent respectively, to allow any person or persons, 
feelinga^grieved by any judgment, decree, order, or sentence of the Court of Appeals of 
the Colony of New South Wales, to appeal therefrom to xis in our Privy Council, in such 
manner, within sudi time, and under and subject to such rules, regulations, and 
limitations, as we, by any such charters or letters-patent respectively, should appoint and 
prescribe :" Now we do hereby direct, estabhsh, and ordain, that any person or persons 
may appeal to us, our heirs, and successors, in our or their Privy Council, in such 
manner, within such time, and under and subject to such rules, regulations, and limitations 
as are hereinafter mentioned ; that is to say, in case any such judgment, decree, order, or 
sentence shall be gijen or pronounced for, or in respect of, any sum or matter at issue, 
above the amount or value of two thousand pounds sterling ; or ia case such judgment, 
decree, order, or sentence, shall involve, directly or indirectly, any claim, demand, or 
question, to or respecting property, or any civil right, amounting to, or of the value of 
two thousand pounds sterling, or in case the said Court of Appeals shoidd, by any such 
judgment, decree, order, or sentence, reverse, alter, or vary ajiy judgment, decree, order, 
or sentence, of the said Supreme Court of New South Wales, the person or perSons 
feeling aggrieved by any such judgmeht, decree, order, or sentence, of the said Court of 
Appeals, may, within fourteen days, next after the same shall have been pronounced, 
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Charber of made, or given, apply to the said Court of Appeals, by petition, for leave to appeal 

JusUce. therefrom to us, our "heirs and suocessore, in our or their Privy Council; and in case 

such leave to appeal shall bo prayed by the party or parties who is or are du-ectcd 
to pay any sum of money, or perform any duty, the said Court of Appeals shall, and is 
hereby empowered either to direct that the judgment, decree, order, or sentence, 
appealed from shall be carried into execution, or that the execution thereof shall ba 
suspended, pending the said appeal, as to the said Court may appear to be most consistent 
with real and substantial justice ; and in case the said Court of Appeal shall direct such 
judgment, decree, order, or sentence, to be carried into execution, the person or persons in 
whose favour the same shall be given, shall, before the exeijution thereof , enter into good 
and sufficient security, to be approved by the said Court of Appeals, for the due perform- 
ance of such judgment or order as we, our heirs and successors, stall thini fit to make 
thereupon ; or in case the said Court of Appeals shall direct the execution of any such 
judgment, decree, order, or sentence, to be suspended, pending the appeal, the pel^on or 
persons against whom the' same shall have been given shall, in like manner, and before any 
orderf or the suspension of any such execution is made, enter into good and sufficient security 
to the said Court of Appeals for the due performance of such judgment or order, as we, 
our heirs or successors, shall think fit to make thereupon ; and in all cases, we will and 
require, that security shall also be given by the party or parties appellant, to the satis- 
faction of the said Court of Appeals, for the prosecution of the appeal, and for the 
payment of all such costs as may be awarded by us, our heirs and successors, to the party 
or parties respondent ; and if such last-mentioned security shall be entered into within 
three months of the date of such petition for leave to appeal, then, and not otherwise, the 
said Court of Appeals shall allow the appeal, and the party or parties appellant shall be 
at liberty to prefer and prosecute his, her, or their appeal to us, our heirs and successors, 
in our or their Privy Council, in such manner, and under such rules, as are observed in' 
appeals made to us from our plantations or colonies. 

XX. And we do hereby reserve to ourself , our heirs, and successors in our or their Privy 
Council, full power and authority, upon the humble petition at any time of any person 
or persons aggrieved by any judgment or determination of the said Court of Appeals, 
to refuse or admit his, her, or their appeal therefrom, upon such terms, and upon such 
limitations, restrictions, and regulations, as we or they shall think fit ; and to reverse, 
correct, or vary, such judgment or determination as to us, or them, shall seem meet. 

XXI. And it is our further will and pleasure, that in all cases of appeal, allowed by 
the said Court of Appeals, or by us, our heirs or successors, the said Court of Appeals 
shall certify and transmit to us, our heirs or successors, in our or their Privy Council, a 
true and exact eopy of all evidence, proceedings, judgments, decrees, and orders, had 
or made in such causes appealed from, so far as the same have relation to the matter of 
appeal. Such copies to be certified under the seal of the said Court. 

XXII. And we do further direct and ordain that the said Supreme Court of New South 
Wales shall, in all cases of appeal to us, our heirs or successors, conform to and execute, 
or cause to be executed, such judgments and orders as we shall think fit to make in the 
premises, in such manner as any original judgment, decree or decretal order, or other 
order or rule by the said Supreme Court of New South Wales should- or might have 
been executed. - ' 

XXIII. And we do hereby strictly charge and command all governors, commandere, 
magistrates, ministers, civil and military, and all our liege subjects within and belonging 
to the said colony, that in the execution of the several powers, jurisdictions and 
authorities hereby granted, made, given, or created, they be aiding and assisting and 
obedient in all things as they will answer the contrary at their peril. 

XXIV. Provided always, that nothing in these presents contained, or any act which 
shall be done under the authority thereof, shall extend, or be construed to extend, to 
prevent us, our heirs and successore, to repeal these presents, or any part thereof, or to 
make such further or other provision by letters-patent for the administration of justice, 
civil and criminal, within the said colony, and the places now or at any time hermter to 
be annexed thereto, as to us, our heirs and successors, shall seem fit, in as. full and ample 
a manner as if these presents had not been made ; these presents or anything herein 
contained to the contrary thereof, in anywise notwithstanding. 

In vritness ourself at Westminster, the 13th day of October, in the fourth year of our 
reign. 



By writ of Privy Seal examined with the Record in the Petty Bag Office in the Court 
of Chancery the 22nd day of April, 1834. 



' ELDON." 
B in the Ooiu 

J. BENTALL. 
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COLONIAL LAWS (VALIDATION); 

28 & 29 Vict. c. 63. An Act to remove doubts as to the Validity of 
Colonial Laws. [29th June, 1865.] 

" Wliereas doubts have been entertained respecting the yalidity of divers laws enacted Preamble, 
or purporting to have been enacted by the Legislatures of certain of Her Majesty's 
Colonies, and respecting the powers of such Legislatures, and it is expedient that such 
doubts should be removed : " Be it enacted as follows : 

1. The term " Colony" shall in this Act include all of Her Majesty's possessions Deflnitions : 
abroad in which there shall exist a Legislature, as hereinafter defined, except the Channel " Colony." 
Islands, the Isle of Man, and such territories as may for the time being be vested in 

Her Majesty under or by virtue of any Act of Parliament for the government of 
India : ' 

The terms " Legislature" and " Colonial Legislature" shall severally signify the " Legislature," 

authority, other than the Imperial Parliament or Her Majesty in Council, " Colonial Legis- 

competent to male laws for any Colony : lature : 

The term "Representative Legislature" shall signify any Colonial Legislature "Representative 

which shall comprise a legislative body of which one half are elected by Legislature :" 

inhabitants of the Colony : 
The term " colonial law" shall include laws made for any Colony either by such « Colonial law :" 

Legislature as aforesaid or by Her Majesty in Council : 
An Act of Parliament, or any provision thereof, shall, in consti-uing this Act, be Act of Parliament, 

said to extend to any Colony when it is made applicable to such Colony by the cSiray"iicn'm°d« 

express words or necessary intendment of any Act of Parliament : Sofinv'" '° '""'' 

The term " Governor" shall mean the officer lawfully administering the Grovem- ■< Governor ;" 

ment of any Colony : 
Tlie term "letters-patent" shaU mean letters-patent under the great seal of the "Letters patent." 

United Kingdom of Great Britain and Ireland. 

2. Any Colonial law which ia or shall be in any respect repugnant to the provisions of Colonial law 
any Act of Parliament extending to the Colony to which such law may relate, or ^pu^ncy.""^ 
repugnant to any order or regulation made under authority of such Act of Parliament, 

or having in the Colony the force and effect of such Act, shall "be read, subject to such 
' Act, order, or regulation, and shall, to the extent of such repugnancy, but not other- 
wise, be and remain absolutely void and inoperative. 

3. No colonial law shaU be, or be deemed to have been, void or inoperative on the Colonial law 
gi-ound of repugnancy to the law of England, unless the same shall be repugnant to the J^^ repugimncy. 
provisions of some such Act of Parliament, order, or regulation as aforesaid. 

4. No colonial law, passed with the concurrence of or assented to by the Governor of Colonial law not 
any Colony, or to be hereafter so passed or assented to, shall be, or be deemed to have J2'^n"y ™^™ 
been void or inoperative by reason only of any instructions with reference to such law instni^tiong, 

or the subject thereof which may have been given to Such Governor by or on behalf_ of 
Her Majesty by any instrument other than the letters patent or instrument authorizing 
such Governor to concur in passing or to assent to laws for the peace, order, and good 
government of such Colony, even though such instructions maybe referred to in such 
letters patent or last-mentioned instrument. 

5. Every colonial Legislature shall have, and be deemed at all times to have had, fuU Colonial Legi^ 
power within its jurisdiction to establish Courts of Judicature, and to abolish and ifg^l^^^a" 
reconstitute the same, and to alter the constitution thereof, and to make provision for ot law. 

the administration of justice therein; and every representative Legislature shall, in 

respect to the Colony under its jurisdiction, have, and be deemed at all times to have 

had, full power to make laws respecting the constitution, powers, and procedure of f^^^^^t^ 

such Legislature ; provided that such laws shall have been passed in such manner and g^,^ constitu- 

form as may from time to time be required by any Act of Parliament, letters patent, tion. 

order in Council, or colonial law for the time being in force in the said Colony. 

6. The certiflcate of the Clerk or other proper officer of a legislative body in any •^f'i™|''^'^P'** 
Colony to the effect that the document to which it is attached is a true copy of any "^j* ^e that 
colonial law, assented to by the Governor of such Colonjt, or of any Bill reserved for they are properly 
the signification of Her Majesty's pleasure by the said Governor, shall be primd facte passed. 
evidence that the document so certified is a true copy of such law or bill, and, as the 

case may be, that such law has been duly and properly passed and assented to, or that ^™°^f^**^°°/° 
such bill has been duly and properly passed and presented to the Governor ; and any ^^^^^ ^^^ ^^_ 
proclamation purporting to be published by authority of the Governor in any news- allowance, 
paper in the Colony to which such law or bill shall relate, and signifying her Majesty's 
disallowance of any such colonial law, or Her Majesty's assent to any such reserved 
bill as aforesaid, shall he primd facie evidence of such disallowance or assent. 
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CEOWN LANDS ALIENATION ACTS. 

25 Vic. No. 1. An Act for regulating the Alienation of Crown Lands. 
[18th October, 1861.] 

Preamble. Wheeeas it is expedient to make better provision for the alienation of Crown Lands ' 

Be it enacted by the Queen's Most Excellent Majesty, by and vrith the advice and con- 
sent of the Legislative Council and Legislative Assembly of New South Wales, in 
Parliament assembled, and by the authority of the same fis follows :^ 
Interpretation. 1. The following terms within inverted commas shall for the purposes of this Act, 
unless the context otherwise indicate, bear the meanings set against them respectively — 
" Crown Lands" — AH lands vested in Her Majesty which have not been dedicated 
to any public purpose, or which have not been granted or lawfully contracted 
to be granted in fee simple. 
" Town Lands" — Crown Lands in any city, town? or village, or set apart as a site 

for the same. 
" Suburban Lands" — Crown Lands declared in the Gazette to be suburban by the 

Q-ovemor and Executive Council. 
" Krst Class Settled Districts"— Lands declared to be of the Settled Class by the 
Queen's Orders in Council. • " ' . 

" Second Class Settled Districts" — ^Lands converted into the Settled Class by the 
Act twenty-three Victoria number four, or that may be hereafter so converted 
under the " Crown Lands Occupation Act of 1861." 
" Orders in CouncU" — The Orders in Council and Kegulations from time to time 
issued under the Imperial Act fifth and sixth Victoria chapter thirty-six and 
ninth and tenth Victoria chapter one hundred and four. 
" Minister" — The Minister for the time being charged with the administration of, 

the Public Lands. 
" Land Agent" — Any person duly appointed to sell Crown Lands. 
" Land Office Days — Days notified in the Gazette upoji which land agents shall 

attend at the land offices of their districts respectively. 
"Appraisement" — Settlement of price, value, or damage, by appraisers appointed 

in manner prescribed by this Act. 
" Arbitration"— Settlement of boundaries by arbitrators appointed in manner 

prescribed by this Act. 

" Improvements" — Improvements on Crown Lands, or lands conditionally sold to 

the value, to be determined by appraisement if disputed in town and suburban 

lands of not less than twice the upset price of the allotment or portion on 

which the improvements may stand, and in other lands of not less than the 

unimproved value of the lands to be in like manner determined, not being, less 

than one pound per acre. 

" Prontage — Frontage to any road, river, stream, or watereoui-se which, according 

to the practice of the Survey Department, ought to form a boundary between - 

different sections or lots of land. 

Repeal of Orders 2. On and after the passing of this Act the Orders in Council shall be repealed : 

In Council, to. Provided that nothing herein shall prejudice or affect anything already lawfully done 

or commenced, or contracted to be done thereunder respectively, or to prevent the 

several provisions of the said Orders in Council from being carried into effect with 

respect to lands under lease or promise of lease made previously to the twenty-second 

day of February one thousand eight hundred and fifty-eight, during the currency of 

such leases as fully as if the same had not been hereby repealed. 

&0TO*LMidB' 3- -Ajiy Crown Lauds may lawfully be granted in fee simple or dedicated to any 

' public purpose under and subject to the provisions of this Act, but not otherwise : And 

the Governor, with the advice of the Executive Council is hereby authorized in the name 

. and on the behalf of Her Majesty so to grant or dedicate any Crown Lands. 

MUce°rf'°5tMot *• ^^® Q-ovemor, with the advice of the Executive Council, may by notice in the 

cities, towns, G'a^eWe, declare what portions of Crown Lands shall be set apart as the sites of new 

suburban lands, cities, towns, or villages, and define the limits of the suburban lands to be attached 

reserves, &e. thereto, and to any existing city, town, or village, and also the portions of town lands 

or suburban lands, to be dedicated to public purposes, and what lands shall bo resei-red 

from sale until surveyed for the preservation of water supply or other public purpose : 

And upon any such notice being published in the Gazette such lands shall become and 

be set apart, attached, dedicated, or reserved accordingly : Provided that within one 

month, should Parliament be then in Session, and otherwise within one month after the 

commencement of the next ensuing Session of Parliament, there shall be laid before 

both Houses of Parliament ah abstract of all such declarations. 

Cro™*anda'to j \'- '^'^^ P-ovemor, vrith the advice aforesaid, may by notice in the Gazette reserve or 

PttbUc purposesi "^"i"^*® ™ such manner as may seem best for the public interest, any Crown lands for 

any railway or railway station } any public road, canal, or other internal communication ; 
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any public quay or landing-place ; any public reservoir, aqueduct, or ■fralercourso ; or 
for tbe preservation of water supply ; or for any purpose of defence ; or as the site for 
any place of public worship, any hospital, asylum, or infirmary, any public martet or 
slaughter-house, any college, school, mechanics' institute, public library, museum, or 
other institution for public instruction or amusement ; or for any pastiu'age common ; 
or for public health, recreation, convenience, or enjoyment ; or for the intermetit of the 
dead ; or for any other public purpose. And upon any such notice being published iii 
the Gazette iuch lands shall become and be reserved or dedicited ac?!or(iingly, and may 
at any time thereafter be gi-anted for such purposes in fee simple : Provided thai ah 
abstract of any intended reservation or dedication shall be laid before both Houses of 
Parliament one calendar month before such reservation or dedication is made. 

6. After any land shall have been temporarily reserved from sale, the same shall not 
be sold or otherwise disposed of until such reservation shall be revoked by tlie (jovernor 
with the advice aforesaid, and the notice of such revocatioti published" iki the Oazeite. 
And all lands which have hitherto been or shall hereafter bb pennanently reserved for 
any of the purposes aforesaid shall be deemed to be set apart, attached, and dedicated 
accordingly, and every conveyance and alienation thereof except for the purpose for 
which such reservation, shall have been made shaU be absolutely void, as well agaiiist 
Her Majesty as all other persons whomsoever. 

1. Crown lands held under lease or promise of lease issued or made ]ji:eviously to the 
twenty-second day of February, one thousand eight hundred and fifty-eight, shaU 
during the currency of such lease be exempt from sale under this Act, imleSs where 
such lands have been lawfully withdrawn from the holding of the lessee in accordance 
with the Orders in Council or may hereafter bo lawfully withdrawn from such holding : 
Provided that the lessee may be permitted to exercise a pre-emptive right of purchase 
over one portion and no more of an area not exceeding six hundred and forty acres oxit 
of each block of twenty-five square miles, and at a value to be deterinined. by appraise- 
ment not being less than one pound per acre : Provided, nevertheless, that any land 
purchased under the Orders in Council previously to the passing of this Act shall be 
estimated in the six hundred and forty acres aforesaid : And provided that such 
appraisement shall not include any value for improvements : And provided that every 
application for the purchase of land under these conditions shall bo advertised in the 
Government Gazette for the period of one calendar month before the sale is completed. 
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whether town suburban or other lands and s 

s on which improvements may stand and that 
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and three hundred and twenty acres for ol 
9. The Governor -with the like advice may authorize any proprietor of land having 
frontage to any harbour or river, to fill in and reclaim aiiy land adjoining thereto and 
lying beyond or below high-water-mark, or to erect a v.harf or jetty upon or over the 
the same ; and on payment of an adequate money consideration to be determined by 
appraisement for the unimproved value of the land, such land or any laiid which may 
already have been reclaimed shall become vested in fee simple in sucii proprietor, and 
ma^ be granted to him accordingly : Provided always that no such reclamation shall be 
authorized which shall be calci3ated*in any way to interrupt Or interfere with the 
navigation of such harbour or river, or with the rights or interests of adjoining pro- 
prietors; and provided also that the intention to grant such land shall have been pre- 
viously ahnouiiced in the Gazette for four consecutive weeks befoire sucb land is granted 
in fee simple. C) 

(«) Eepealed by the "Lands Acts Amendment Act of 1875," 39 Vic. Wo. 13. 

(5') A grant by the Crown of the fee simple of portion of the harbour within the ^ 
flow of the tide, issued under the 9th section of the " Crown Lands Alienation Act of 
1861," has not ^w «e the effect of causing such portion to cease being patt of tte harbour j 
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10. WlieneTer tlio owner or owners 'of any lands adjoining a road .which has 
been reserved for access to such lands only and is not otherwise required for public use or 
convenience shall make application to the Minister to close such road, or whenevw any 
road which shall have been proclaimed through any land shall have rendered uimecessary 
a reserved or other road bounding or traversing suBh or neighbouring land, it shall be 
lawful for the Q-ovemor with the advice aforesaid to notify in the Gazette and in 

> the local newspapers, if any, that such reserved or boundary road will be closed j and 
at any period, not less than three, months after the first publication of such notice, a 
grant or grants of the site of the road so closed may issue to the owner or o^vners of 
adjoining lands, in fair proportion or in aooordance with agreement among such owners : 
Provided that an adequate money consideration to be determined by appraisement shall 
be paid for the same. 

11. In cases in which no way of access to any portion of Crown Land may exist or 
may be attainable, or in which any such portion may be insufficient in area for sale, condi- 
tional or by auction or in which a portion of Crown Land may lie between land abeady 
granted and a street or road which forms or should form the way of approach to such 
granted land or in which buildings erected on lands already granted may have extended 
over Crown Land, or in any cases of a like kind, the Governor may with the advice 
aforesaid, sell and grant such lands to the holder or holders of adjacent lands without 
competition, and at a price to be determined by appraisement being not less than the 
minimum upsetprioe per acre of the class of land as set forth in section twenty-three 
of this Act. _ -_ 

12. The Grovemor may with the like advice irescind any reservation of water frontage 
on the sea coast or any bay, inlet, harbour, or navigable river, or land adjoining such 
frontage contained in any Crown grant, either wholly or to such extent and subject to 
such conditions or restrictions as shall be deemed advisable, and the land being the 
subject of such rescission shall on payment of an adequate money consideration to bo 
determined by appraisement, being not less than the minimum upset price per acre of 
the class of land as set forth in section twenty-three of this Act, be granted to the 
owner of the land conveyed in the original Crown grant accordingly : Provided that 
nothing iu this clause contained shaU empower the Governor to grant any land below 
high- water-mark, or to interfere with any land used as a public thoroughfare, or ivith 
any land set apart and dledicated for any public pui'pose : Provided also, that for four 
eonseo'utive weeks notice shall be given in the Gazette previous to issuing such grant. 

13. On and from the first day of January, one thousand eight hundred and sixty-two, 
Crown lauds other than town lands or suburban lands, and not being within a pro- 
claimed Gold Field, nor imder lease for mining pm-poses to ainy person other than the 
applicant for purchase, and not being within areas bounded by lines bearing north-east, 
south, and west, and distant ten miles from the outside boundary of any city or town 
containing according to the then last Census ten thousand inhabitants, or five iniles to 
the outside boundary of any town Qontaining according to the then last Census five 
thousand inhabitants, or three miles from the outside boundary of any town containing 
according to the then last Census one thousand inhabitants, or two miles from the out- 
side boundary of any town or village containing according to the then last Census 
one hundred inhabitants, and not reserved for the site of any town or. village,- or for the 
supply of water, or from sale for any pubUo purpose, and not containing improvements 
and not excepted from sale under section seven of this Act, shall be open for conditional 
sale by selection in the manner following, that is to say : Any person may, upon any 
Laud Office day, tender to the Land Agent for the district a written application for the 
conditional purchase of any such lands not less than forty acres nor more than three 
hundred and twenty acres; at the price of twenty shillings per acre, and may pay to 
such Land Agent a deposit of twenty-five per centum of the purchase money thereof : 
And if no other like application and deposit for the same land be tendered at the same 

and until reclamation actually takes place, the pubKc light of navigation, with its inci' 
dents of anchorage, grounding, &c., remains over such portion while it is covered with 
the tidal waters. The lodging upon such ground when dry by the recess of the tide .of 
logs of timber which have been fioated or moored upon the waters over it — if such lodging 
take place as incidental to, or in the coiu-se, or as a necessity of navigation — is not a 
trespass. CliaiwicJc v. Smith and others, 9, S. C. E.., -196. ' ' 

{*) See subsection 12 of section 12 of the " Crown Lands Occupation Act of 1861," by 
wHoh it is enacted that "The sale conditional or otherwise of any portion of [Grown] 
land under lease, shall cancel so much of the lease aa relates to the land so sold and to 
three times the area thereof adjoining thereto." See also, to the same effect, section 18 
of the same Act, now repealed and superseded by section 35 of 39 Vie. No. 13; wliieh see, 
post. •See also and consider Annie Joachim v. O'Shanassi/, infra. 

(t) By section 31 of the " Mining Act of 1874" (37 Tic. No. 13), races, dams, &o., in 
or upon lands alienated under this or any other Act relating to the sale, &c., of Crown 
Lands are protected notwithstanding alienation. 



APPENDIX. 201 

time, such pei'son ehall be doolarod the conditional puroliaser thereof, at the price 
aforesaid : Provided that if more than one such application and deposit for the same 
land, or any part thereof, shall be tendered at the same time to such Land Agent, he 
shfdl, unless aU such applications but one be immediately withdrawn, forthwith proceed 
to determine by lot, in such manner as may be prescribed by regulations made under 
this Act, which of the applicants shall become the purchaser. (^*) 

(") Semble' {per Stephen, C.J.). tbat a coilditional purchaser (or free-selector) 
after payment of purchase money is in possession as equitable owner in fee. JEx 
parte Main, 2, S. C. B,., p. 198. 

A conditional purchaser of Crown Land under the 13th section of the " Ci'own Lands 
Alienation Act of 1861," the same not having been contracted to be granted in feo 
to any other party, and not being excepted from sale under the 7th section, nor con- 
taining improToments, or being within any other of the excepted cases specified in 
the section, is by force of that statute the owner of the land for the time being ; and 
BO long as the conditions continue to be fulfilled, no other person can by law be deemed 
such owner. A conditional purcliaser of Crown Land under the 13th section of the 
Crown LandS' Alienation Act, is a "holder in fee simple" of his land within the 
fifth paragraph of the 12th section of the Crown Lands Occupation Act, and is 
entitled IfO the right of leasing the adjacent land conferred by the 12th section. 
Hie sale conditional of land under a pre-emptive lease to a conditional purchaser, 
takes away from his pre-emptive lease only the land sold and not also three 
times its area. Until grant issued, the estate of a conditional purchaser of Crown Land, 
under the 13th section of the Crown Lands Ahenation Act, cannot be separated into 
legal and equitable fee, but is a statutory fee simple conditional, with a statutory right 
of possession, and capable of becoming a fee simple unconditional at the end of three 
yeare ( per Hargrare, J.) . A conditional purchaser of Crown Land, under the 13th 
section of the Crown Lands Alienation Act, has a statutory right to hold his land so 
long as he continues to perform the conditions requii-ed by the Act, and this right com- 
mences fi-om the moment he is declared such purchaser and has taken possession, and 
subject to the performance of the conditions is absolute and indefeasible against all the 
world including the Crown ; and a grant of the laud in possession of such conditional 
purchaser issued by the Crown to any other person is void. C7iisholm v. Macauley, 
7, S. C. B., 312. . 

The 13th section of the " Crown Lands Ahenation Act of 1861 " enacts that Crown 
Lands shall be open for conditional sale by selection. The Ist section of the Act 
defines Crown Lands to be "all lands vested in Her Majesty, which have not 
been dedicated to any public purpose, or wliich have not been granted or lawfully con- 
i;racted to be granted in fee simple." What is sufficient evidence to establish that land 
has been lawfully contracted to be granted, so as to prevent it being open foi' conditional 
sale by selection ? Mate v. Nugent, 8, S. C. K., p. 246. 

A father apphed under the 13th section of the " Crown Lands Alienation Act of 1861 " 
for the conditional purchase of 40 acres of Crown Lands selected by him in the name of 
his son, an infant of three and a half years of age, and the son was declared the conditional 
purchaser. Held (Stephen, C. J., disaenUente), that such selection and purchase were valid. 
The question, what constitutes " hdnA fide teBiAenoe " and " occupation " of^conditionally 
purchased lands under the 18th section of the Act, considered. Also the question, what 
constitutes " abandonment " of such lands, and how the satisfaction of the Governor 
and Executive Council as to such abandonment is to be proved, and what course the 
Government should pursue under the 20th section of the Act in declaring them 
forfeited, considered. DrinJcwater v. Arthur, 10, S. C. E., p. 193. 

In a suit for a declaration that the respondent was trustee for the appellant of land 
conditionally purchased by the former, under the "Crown Lands Alienation Act of 1861," 
with the moneys of the latter, and for a consequent order for conveyance, in accor- 
dance with a written agreement whereby the respondent had bound himself to 
fulfil the statutory conditions of purchase and thereafter to transfer to the appel- 
lant; the respondent pleaded that such agreement was illegal, and contrary to the 
spirit and poUoy of the said Act, and that, therefore, the appelkint was not entitled to 
the transfer sought. The agreement was as follows : — " Memorandum of agreement 
between John Muir, of "Wolgan, and Edwin Barton, of WaUerawang, made the 5th of 
August, 1869 : I, John Muir, do hereby acknowledge to have received from Edwin Barton 
the sum of eighty pounds, with which money I have this day pvirchased for the said Edwin 
Barton, his heirs, executors, administrators, or assigns, 320 acres of land in Wolgan, 
adjoining the 1,000 acres grant to the late William Walker, which 320 acres of land are 
in lots of 40 acres each. And I, John Muir, do for myself, my heirs, executors, adminis- 
trators, or assigns, hereby agree to fulfil all the conditidns of the ' Crown Lauds Ahenation 
Act of 1861j' under which Act the said 320 acres of land are conditionally purchased, 
and at the expiration of three years from this date, or at any earlier date, to transfer all 
my right, title, and interest in said 320 acres to the said Edwin Barton, his heirs. 
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Conditional sale 14- Crown Lands •within prdclMiiled G-old Kelds, and not tritiiin areas excluded by 
in Gold Fields, special proclamation, and toot occupied for gold-mining purposes; shall be open for con- 
ditional sale, subject to aU the prOTisions aippli'cable to sales under the thirteenth section 
of this Act ; Provided that at any peri'od, persons specially authorized by the Minister 
shall he at liberty to dig and search for gold -oithin the lands selected, and that should 
the land be found to contain auriferous deposits, it shall be in the jpower of the GroTemor 
and ExecUtiTe Council to annul the sale, and thereupon the conditibnal purchaser shall 
be entitlfed to compensatidh f or tlie viilue, other than am-iferous, of the lands and im- 
provements i such value to be determined by appraisement. (•) 

executors, administrators, &e.; the Said Edwin Barton paying, all expenses." Held 
(reversing the decree of the Supreme Court, 10th July, 1873-), that there should 
be a declaration that the legal title of the respondent, as purchaser; was held by him 
as trustee for the appellant, and a direetton that the respondent do proceed to complete 
the purchase aocordmg to the terms thereof, and .thereafter to execute a proper con- 
veyance to the appellant. The agi-ecment, admittedly not immoral or against public 
policy, is not contrary to the terms of the 18th section of said Act, and cannot be 
annulled or tainted with illegality "on any conjectural view of the policy, of tlft Act. 
Barton v. Muir, 6, L. E., P. C. App., .134. 

An infant may be a conditional purchaser under the 13th section of the "Crown LandS 
Ahenation Act of 1861," 25 Vic. No. 1. DrinJcwater v. Arthur (10, S. C. E., 193), AaeryY. 
Barclay (8, S. C. E., 389), and accordingly Joachim v. O'Shanassy (13, S. C. E., 174). In 
the last case, plaintiff, a conditional purchaser, sued defendant, a squatter, for trespass. At 
the trial the Chief Justice told the jury that the substantial question for them was whether 
the plaintiff occupied within a month from the date of her application. If she did she 
ivaa entitled to recover ; if not, thp verdict oUght to be for the defendant. Held []>er 
llargrave and Manning, J. J., dissenttente Martin, C. J.) , that such direction was wrong. 
JPer Sir W. Manning, J. : The plaintiff must shew actual possession of the locus in 
quo before the acts of trespass complained of. Fer Hargrave, J. : The onus of proving 
the breach of any of the conditions is on the trespasser, and the lessee is in jio Cerent 
position from a stranger. Annie Joachim v. 0' Shanassy, Knox's Term Eeports, First 
Term, 1876, p. 118. The following are the judgments in extenso, as reported fn 8.M.B'.: — 

The Chief Justice said : "This' was an action brought by (he plaintiff, an infant, by 
her next friend, William Joachim, her father, against the defendant, for trespasses com- 
mitted by depasturing sheep upon her land. This land had formed portion of a large 
squatting run held by the defendant under lease from the Crown. On the 19th February, 
1873, Wilham Joachim, professing to act as the agent of his daughter, the plaintiff, 
lodged in the Crown Lands Office at Moama, in pursuance of the terms of the 13th section 
of the ' Crown Lands Alienation Act of 1861,' an application for the conditional purchase 
by her of 320 acres, described as follows : — ' County of Cadell, parish of .Moama, 320 
acres : Commencing b.t the north-east angle of the block applied for by James Joachim, 
thence north-easterly along the reserve for railway line 60 chains, thence west about 
60 chains 50 links, thence south about 57 chains, and thence east along northern 
boundary of block applied for by about 47 chains to point of commencement.' Several 
witnesses were called on behalf of the plaintiff to prove occupation by her within -one 
month after the date of the conditional purchase,, as required by the 16th section of the 
Act. I told the jury that the substantial question for them was, ' Did the plaintiff 
occupy within the month — that is to say, before the expiration of the 20th March, 1873 ?' 
If she did, I said she was entitled to recover — if not, the verdict should be for the 
defendant. The juiy on this direction found •■ verdict for the defendant, and a rule 
was subsequently granted calling on the defendant to show cause why such verdict 
should not be set aside and a new trial granted, on the ground that I erroneously held 
that the plaintiff, in order td succeed in this action, was bound to prove that she occupied 
the land within a month from the date of the conditional purchase thereof, and that is 
the question now to he determined; I am of opinion that my direction to the jury was 
a correct one. The' alienation of 'Crown Lauds' in this Colony, such as the lands in 
question in this case, is regulated entirely by statute. , In 1873, when the plaintiff made 
her conditional purchase, the Act regulating siich alienation was the 25 Victoria, No. 1, 
which Act has been lately amended by the 39 Victoria, No. 13. This latter statute has 
no bearing upon the present question. In the early days of the Colony, and for a lone 
time afterwards, the Crown, as the owner by the Common Law of all the unalienated 
lands, made grants ex mero motu in such forms and under such conditions as were 
thoaght expedient by its advisers or representatives, to encourage the settlement and 
cultivation of the country. At a later period Acts were passed to put an end to grants 
of this description, and to provide for the disposal of the Crown Lands by the sale of 
them by auction.' This mode of disposing of them in fee simple remained in operation 
for several years, until in 1861 the Crown Lands Alienation Act of that year was passed. 
By that Act the Crown equally with its subjects is bound. The one can grant and the 

(*) See section 11 of 37 Vie. No. 13 (Mining Act). 
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15. Every Land Ageiit sliall duly enter at tlie time in ft book to be prpvided for the Becofd by L»hd 
purpose the particulars of every application for conditional purchase, lodged with him A^nfe 
under the provisions of sections thirteen and foul-teen of this Act, and shall transmit to 
the proper officer of the GToverhment, on Monday in each week, a true extract therefi'om, 
showing the particUlai's of all such applications for the week preceding. 

others can acquire the fee simple in Crown Lands only in the mbde prescribed by that 
enactment. An owner of land in fee simple may, as everybody knows, convey it with or 
without consideration to whomsoever he may please ; and any one may purchase either 
in his own name or in the names of his or any other infaui children any lands that the 
owner in fee is willing to sell to him. Thus, a person desiring to advance his children 
may purchase land in their names, and have such land conveyed to them at onee, even 
though they may be under the age of twenty-one years, as they can take the land under 
such a conveyance although they cannot convey it away during their minority. A pur- 
chase of this kind maj' be made not only froui private individuals, but it may be inade 
at auction from the Crown also. There is nothing to prevent a person attending a sale 
of Crown Lands, and purchasing, in the name of infants, aiiy lands then offered that he 
mUy desire and be able to pay for. But the conditional purchase — popularly termed 
' free Beleotion ' under the Crown Lands AUenation Act, 25 Vie. No. 1 — is a difEcrent 
thing altogether. That Jnode of alienating publfc lands came into operation then for 
the first time. It was, after much difficulty, and njany acrimonious and eiciting discus- 
sions, both in and out of Parliament, adopted by the Legislature, to promote the more 
rapid and beneficial settlement of the country, by enabling pogr people, or jpeople with 
hmited means, to select small portions of Crown Lands of their own motion, on their 
paying a small sum per acre down, and doing certain things which the statute prescribed, 
For instance, power was not given to any one to conditionally purchase his 40 or 320 
acres of land by paying a deposit of 5s. per acre, and then leaving it unoocupiod or 
Unimproved as long as he might think fit. A scheme of that sort would obyiously have 
placed the whole country in the hands of speculating capitalists, and would not have 
accomplished what the Legislature intended. Accordingly, it was provided that before 
the expiration of a month from the original purchase or selection the person so pnr- 
chasing or selecting was to occupy the land, to improve it, and to reside upon it lor a 
certain time. These were the conditions on which this great privilege of ' free selection' 
was conceded to liim, and on which the Crown was authorized to gi'ant him the land, 
The Crown could not demand from him the performance Of other conditions, neither 
could it dispense with any of the conditions so laid down by the statute. It has, by a 
very rigid application of the principle that a Court is in general bound by its previous 
decisions, been held by this Court, that an infant a moment old might under the Act of 
1861 by a self-constituted agent select land and occupy it within a month, improve it, 
and in three years make a declaration that all these things had been done. In reality 
there was only one Judge of this Court who entertained this view j and yet, eurioualy 
enough, that view came to be binding on the Court. The result was thus brought about : 
In Emery v. Barclay (8, S. C. E.., p, 380), the Court are reported to have been 
' agreed in opinion that a selection might be made by a person under twenty-one years 
of age, and by a father. in the name of" his son.' That agreement was arrived at 
apparently without argument of any kind. The infant in that case was a grown-up lad 
of sixteen years or more, and habitually an actual worter on the ground. In Drinlnvater 
T. Arthur (10, S. C. K., 193), decided in \S7\, two years after the foi^mer case, a question- 
arose as to the validity of a ' free selection' by a father in the name of his infant child 
three and half years old. His Honor Mr. Justice Hargrave (p. 219) likened the case to 
that to which I have above referred, of a father purchasing in the ordinaiy way in the 
name of his infant children, between which and such a case as that under consideration, 
there is, as it appears to me, no point of similarity whatever, and held that the age of 
the infant made no difference in the power of the father to select in such infant's name. 
It is plain that in the case of an ordinary purchase by the father in the child's name, it 
is the father who acts on his own account, and as a principal, having fuU power indepen- 
dently of any statute to do as he likes with such land as he may buy, while in the case 
of a ' free-selector,' it is the ' infant' who selects and has to comply with the statutoiy 
conditions to enable him to acquire any land at all. His Honor the Chief Justice, Sir 
Alfred Stephen, while he saw.no reason to dissent from the view which he took in 
Emery v, Barclay, said (p. 205) that a selection by a baby, or by a father already a free 
selector on his own account in the name of that baby, appeared to him to be worse than 
merely a farce— that it was a fraud upon the statute. Mr. Justice Cheeke (p. 228), 
referred to the decision in Emery v. Barclay, and said were it not for that decision he had 
no hesitation in saying that he should certainly concur in the judgment of Ms Sotior the 
Chief Justice. Thus, in a Court consisting of three Judges, because two years before 
without argument the Court said that a grown up lad 16 years of age might ' free select,' 
Mr. Justice Cheeke concurred with Mr. Justice Hargrave in holding that an infant 
of any age might so select> although he agreed with the Chief Justice in the opinion 
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that such an interpi'ctation of the law was an ei-roneons one. Thus the matter stood 
until the ease oi John Thomas Joachim v. (f Shanassy (13, S. 0. R., 174), decided by Mr. 
Justice Hargrave, Mr. Justice Cheete, and Mr. Justice Faucett, in 1874. In this cas^ 
Mr. Justice Checke again expressed his concurrence with the Tiews of Sir Alfred 
Stephen, but held himself bound by the decision in Emery t. Barclay, while Mr. Justice 
Fauoett, without giring any opinion of his own, held himself bound by the decision in 
Drinlcwater v. Arthur, but not by JEmery v. Barclay, which he regarded as no authority 
on the point in question. Thus the right of a father to select in the name of an infant 
of any age was again upheld, although again one of the tlii-ee Judges who so held thought 
that Tiew to be wrong, and a^iotBer gave no opinion of , his own ; so that of the four 
Judges, Sir Alfred Stephen, Mr. Justice Sargrave, Mr. Justice CheeJce, and Mr. Justice 
Fuueett, who were concerned in deciding these three cases, one and one only expressed 
the opinion that an infant from the moment of its birth was capable of making a con- 
ditional purchase under the ' Crown Lands Alienation Act of 1861'. This last case was 
(taken to the Privy Council, and that tribunal, as reported in 1, App. Cas., 82, agreed with 
Mr. Jus"tice Hargrave, and it must now be-assumed in this Court that his Honor was 
right in this matter ; although if I may venture to say so with the greatest respect, that 
judgment as a matter of reasoning apart from authority, would have Jbeen more satis- 
factory if it had not been based so pointedly on a ' course' or ' series of decisions acted 
upon for several years,' seeing that there had been only three such decisions — the first 
in 1869, when the point was agreed upon without a\rgument; the second in 1871, when 
this agreement was erroneously acquiesced in as a binding authority by Mr. Justice 
Oheeke, who, while so acquiescing, thought it to be wrong ; and the third in 1874, when 
a majority of the Judges were influenced by the authority of the two previous cases, 
which one of them thought Ijo he wrong, while the other ofEered no opinion. These 
three cases (the last being the one then under appeal) can hardly be called with 
propriety a 'course' or 'series' of decisions, or be said to be decisions 'acted upon 
for several years.' Satisfaction with this judgment would, further, not have been 
diminished, if their Lordships had recognized the fact, that a conditional purchaser takes 
his land not by means of a grant from the Crown, which the Crown may in its discretion 
refuse, but by his own unfettered act, by vu-tue of a statute which entitles him absolutely 
to a granfif certain conditions are observed by him. I may further remark that it is 
obvious, that the surmise that many titles may have depended upon the assumption of 
the power of an infant to ' free select' was of- no importance, inasmuch as a late Act, 
of which their Lordships were aware, confirmed all such titles, and rendered any strain- 
ing of the law unnecessary to uphold them. This judgment of the Privy Qoxmcil leaves 
the present question untouched, and there is no decision of this Court upon it, althougli 
it would seem from expressions us#d on some occasions, that it has been assumed that to 
make a conditional purchase valid there must he occupation within the month. ThcAct 
under which these ' free selections' are made is very badly drawn, and in some instances 
things instead of being required in so many words to be done, are made necessary only 
by an implication arising from expressions in which the doing of them is assumed to be 
required. In construing this, Hke all other Acts, it is the duty of the Court to ascertain 
as well as it can the meaning and intention of the Legislature, in order that that inten- 
tion may be carried out. A careful examination ^f the Act must, I think, lead to the 
conclusion that one of the conditions imposed upon a 'free selector' is, that he should 
occupy his selection ■n-ithin a month. The 13th section authorizes any person on any 
Land Office day to tender a Tfritten application for the conditional purchase of land as 
therein mentioned. This section contains no direction in reference to the occupation, 
but in the 16th section it is enacted that if at the time of the conditional purchase the 
land ' shall not have been surveyed by the Government, temporary boundaries theredf 
shall be determined by the conditional purchaser, who shall within one month after such 
time of purchase occupy the land. ' There may be some difficulty in saying what a 
' temporary boundary' is, and what is meant by this power to ' determine' such a boun- 
dary. Probably, looking at the presumed inability of the majority of persons likely to 
become conditional purchasers, it was thought that however able they might be^to give 
a description of the lengths of the lines which they intended to form the sides of their 
selections, they would not be able with precision to lay down those lines upon the ground, 
and that, therefore, they ought to be allowed to mark such lines provisionally, subject to 

(*) Eepealed by the "Lands Acts Amendment Act ef 1875," 39 Vic. No. 18. 
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correction when the surveyor came to ascertain and fix them. But, however that may 
be, the direction of the statute is plain, that the conditional purchaser is to occupy the 
land within a month. If he does not do that, it seems to me that he does not comply 
with one of the essential conditions on which the right to select was conceded to him. 
It is true that the 13th section states that if, when he makes his selection by the written, 
application to the Laud Office and pays his deposit, ' no other like application and 
deposit for the same land be tendered at the same time, such person shall bo declared 
the conditional purchaser. ' By these words it has been contended that his purchase 
becomes complete before the month, that is to say, at the moment of selection, and that 
subsequent non-compliance with the condition as to residence renders the selection Uable 
to forfeiture only at the instance of the Government. But it will be observed, that he is 
to be declared at the time of his selection, not the ' purchaser, ' but the ' conditional 
purchaser, ' that is to say, a purchaser provided certain conditions are complied with. 
By one part of the Act he is entitled, without any person's leave, to take land by express- 
ing in writing to a particular officer an intention so to take it, but by another part of the 
Act he is told that if he does this he must go into occupation within a month. He is 
a purchaser only conditionally until that is done, and after that is done he is still a 
purchaser only conditionally until a certain time expires and certain things are proved 
to have been done by him. These other things are set forth, not in direct terms but by 
, implication, in the 18th section of the Act. At the expiration of three years he must 
pay the balance of his purchase money, and tender a declaration to the effect {inter alia) 
that the land has from the date of occupation been his bond fide residence, and the 
clause concludes thus, — ' But in default of a compliance with the requirements of this 
section, the land shall revert to her Majesty, and beJiable to be sold at auction, and the 
deposit shall be forfeited. ' It will be observed that the requirements non-compliance 
with which authorizes the Crown to declare a forfeiture, are the requirements of the 
18th section. Among those requirements, that of occupation by the conditional purchaser 
within a month from the time of his selection is not included. This section, therefore, 
does not regulate the foi*feiture for the breach of tliat condition ; and unless it be held 
that the selection is ipso-facto void on non-compliance with such condition within the 
month, there is nothing to prevent the selector making his selection and postponing his 
going into possession as long as he pleases. This never can have been intended by the 
Legislature, and is quite inconsistent with the express direction in the 16th section; that 
occupation must begin within the month. If it does not so begin, one of the most 
essential conditions of the purchase is'violatcd, and the application and deposit go for 
nothing. To hold otherwise would be equivalent to a repeal of that part of the 16th 
section which requires this occupation to be had within the month. I am, therefore, of 
opinion that my direction to the jury was correct, and that this rule should be dis- 
charged. , 

Mr. Justice Hargrave said : " In this case a verdict has been returned for the defen- 
dant, but after a direction by his Honor that the plaintiff, before she ' could succeed in 
this action, was bound to prove that she occupied the land within a month from the date 
of the conditional purchase thereof. ' The consideration of this direction also involves 
the larger and more important questions, whether all free-selectors are in aU future tres- 
pass actions bound to prove all the other statutory requirements after a valid selection 
accepted by the Crown, and are to be open to actions of ejectment by the lessees of the 
run out of which the selection has been made ; and are, in all em\ actions, whether 
trespass or ejectment, hound io prove, among other things, the primary fact that they 
'occupied' the land selected within one month from the date of the application, 
When the rule was before the Court it was also pointed out, that although the present 
point only refers to the initiative 'occupation' by the selector within one month, 
under the 13th section, the decision of this Court would not only probably extend to all 
the^ other statutory conditions which the selector has to perform during the first three 
years, such as residence and improvements, and also to all the subsequent payments of 
interest and inslatments of rerit^-whicb, if this direction be sound in law, the lessee 
could compel the selector to establish by direct testimony, and that the same direction 
would equally extend to all grantees or alienees from or under aU the selection titles in 
the Colony, whether questioned in trespass by the selector or in ejectment by the sqiuitter. 
There is another point of hiw equally important which is closely involved with the 
present subject, viz., whether the free-selectors of the Colony, and those claiming under 
them, in lawful possession of their lands, can be thus challenged ip litigation, by the 
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lessees without any interference from the Crown authorities. These most important 
questions do not appear to hare been yet decided to their full extent, except By impli- 
cktion. I will first refer to the well-known leading case of Mate y. Nugent (8, S. C. E. 
246), which has always been considered and acted upon throughout the Colony as haying 
fixed the -legal position of the selector as conditional purchaser under the 13th section, 
whergfcy he receiyes a ' Parliamentary title ' by the words, of that section to an estate 
and interest in the specific portions of land selected, capable of passing by heirship and 
alienation under the Act, but always being subject to the statutory conditions, as well as 
being liable to forfeiture and reyersion to the Cj-own under the 18th section in default 
of the fulfilment of the conditions of the Act. The selector's title thus obtained on the 
original application, and 'declared' to him by the 13th section as the 'conditional 
purchaser,' jjas also by sub-section 12 of section 12 of the Crown Lands Occupation Act, 
the further statutory operation and Legislative efiect of 'cancelling' the lessee's interest 
gwoat? the specific portion of land selected. This 'canceHipg' of the lessee's interest, and. 
the Parhamentary title acquired by the 13th section, are both clearly established law in 
our Colony, and must not now be reversed or interfered with either directly or indi- 
rectly ; considered together they constitute the only protection to all selectors and 
persons claiming under them against universal and perpetual litigation. Now that the 
present direction compels this Court authoritatively to fix the relative positions of 
squatter and selector when before a ini7, either in- trespass or ejectment, it seems to 
me that the case of Mate v. Nugent, and the absolute ' cancellation' of the squatter's 
lease by the lawful written- appKeation under the 13th section accepted by the Crown, 
show clearly that at least uutu a declared forfeiture by the Crovvn the selector is not 
hound to prove more than the written application and its aocepta.nce, and that it is 
for the defendant to show, if he can, either an actual forfeiture or such a ' default' or 
.conditions broken as will defeat the original application. In tlie second place, this view 
of the law seems to me most strongly supported by the very carefully considered words 
of the late Chief Justice (Sir Alfred Stephen) : ' This Court has held in the three cases 
of Mate y. JVtigent, 8, S. C. R., 246 (1869), Chisholm v. Macauley, 1, S. C. R. (1860), and 
'Emery v. Ba/rclaa/, 8, S. C.R., 380 (1869), that perfoi-manoe of the conditions — proved 
to the satisfaction of a jury in an action of trespass or otherwise — will enable a pur- 
chaser to retain the selected land, even against a subsequently issued Crown grant. It 
appears to me equally to follow, that where it is in like manner shown that the selector 
has violated those conditions, or any of them the Crovm is entitled to take advantage of 
the breach, and the statutory title vrill then fall. Now, that is exactly what has 
occurred here. The declaration, of forfeiture, if not supported by facts proved, I repeat, 
to the satisfaction of a jury, would avail nothing ; for, as we have held, the title cannot 
be taken away by the erroneous decision or act of any Crown officer whatever. The 
declaration of forfeitwre, therefore, is in any case only so fax of value, that it notifies 
tlie election (or iS' itself the electionj of the Government to take advantage of the breach 
committed — I say supposed to have been committed ; because after all has been 
shown, the fact of forfeiture must eventually be established if disputed in a Court of 
Law. For the purpose of indicating that election, however, the Gfazette notification is 
all important. Without it, no Land Agent would be authorized to receive applications 
for the forfeited land, nor co^ld any third person be assured that the Crovm would 
enforce the forfeiture.' These most careful expressions tiy Sir Alfred Stephen plainly 
indicate, that the late Chief' Justice thought that the Crown alone ' was entitled to take 
advantage of the breach of conditions, ' and that until forfeiture, or at least proved 
forfeiture, no third person could take advantage of any breach of conditions — ' the Crown 
must enforce the forfeiture.' Now, although it may be strict Crown Law, that if a 
suit of intrusion be taken out as against a freo-selector (or ejectment brought as in 
Queensland) by the Crovro officers, and thereupon the selector put to the estabUshment; 
of his title affirmatively, I have yet to lelim that the selector is bound to prove, even as 
against the Crown, anytliing. beyond the written application under the 13th section and 
its lawful acceptance by the Crown. Why should the selector, or grantee, have also the 
onus proiandi of establishing that all the subsequent payments of interest, and instal- 
ments, and every other statutory detail has been complied with, even to the payment of 
the £1 per acre, for the ultimate. grant of the fee simple ; . and that the grant itself shall 
be invalid against the Crown, and the Crovm could oust the selector if he fails in any 
(*) Repealed by the " Lands Acta Amendment Act of 1875," 89 Vic. No. 13. 
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one qf such details. In my opinion, the onus probandi of a breach of any of these details 
of condition would bo upon the Crown, as against the accepted application by the Crown 
Lances Agent ; and, consequently, the onus would at' least equally lie upon the lessee, if 
taken to be in the place of the Crown. Thirdly, these fir^t and second reasons for my 
present judgment, are also confirmed and strengthened by the natural justice of the 
case atid the Common Law as to Crown Lands. It is clear, from all preyioils decisions 
upon the Land Acts, that this Court, in all its decisions, equally in favour pf lessees or of 
selectors, has always most scrupulously kept in view the elementary law that the Crown, 
as Crown landlord, is the root of all subsequent rights, interests, and' titles, whether in 
lessees or selectors, and also in all sub-grantees, of tie fee-simple under either one or 

• other class of initiative titles. The well-known cases of The Attorney Qeneral v. Brown, 
decided in this Court in 1846 and X847, The Queen v. Sy,monds, before the New Zealand 
Court, and every other Crown Lands case in these Colonies, and before the Privy Council, 
down to the very recent case from Victoria, where their Lordships have confirmed Mr. 
Justice Molesworth'a decision as to gold mines remaining in the Crown, and upon the 

. universal application of the Common Law right of the Crown as against all subjects, unless 
by direct grant in express terms, have placed the present point beyond all controversy, 
in my mind, antecedently to the Amendment Act of 18!75,. And, in raj opinion, the 
lessee of a run is, by the 12th section of the Crown Lands Occupation Act, completely 
denuded of his estate and interest in the land selected upon the very day that the selec- 
tion is lawfully appUed for under the 13th section j ^nd if the selection be forfeited 
subsequently, this njust, by Common Law, ensue only to the benefit of the Crown as uni- 
versal Crown landlord, and the lessee must acquire from the Cr^wn some new title to the 
land iti question before he can trespass on the land while occupied by the selector under his 
original appUcation, or set up any further right by ejectment, at least so long as the selector 
has not been interfered with by the Crown. Fourthly, another very leading guide to the 
decisions of this Court upon these Acts is, that we consider it to be our duty cai-ef ully 
to guard the real property of the Colony, and never needlessly to imperil or disturb the 
titles of free-selectors or squatters throughout the Colony ; and by encouraging astute 
and refined construction of words or phrases of these most important statutes, which we 
most certainly would be doing if we were to lay dovra this broad rule — ihat the selector 
or grantee is bound affirmatively to prove all the details of the free selection, though long 
afteir all possible evidence may have been lost. The principle was clearly before the 
Privy Council in the first of the Joachim v. O'Shanasst/ ca^es, and also before the late 
Chief Justice in this Court in Drinkmater v. Arthur. And it needs no argument to 
show, that unless we strictly adhere to this principle, this Court would soon cease to 
administer Law and Equity with advantage to the community, and would become a great 
public mischief, for no man's title would be safe against 'oppressive litigation. iFifthly 
and lastly, Mr.^ Stephen very forcibly argued. What can be a greater grievance than to 
allow a lessee to come in at any time, no matter how long after selection, and compel 
the selector, or his subsequent aUenee or grantee, to prove by aiHrmative evidence that 
his first selector, many years ago, ' occupied' tiie land within the first month after the 
date of the application, and this, too, after long acquiescence by the Crown as Crown 
landlord to both parties, when the selection has been improved by large expenditures, 
and the Crown has also all along received the annual interest or deferred payments and 
all subsequent instalments, or even issued the grant itself to. the selector. It seems to 
me, however, tiat the strictest construction of the ^2th Section of the Crown Lands 
Occupation Act, the declaration that tho ' selection' or ' applijoation' shall ' cancel' so 
much of the lease as is included in the application, requires this Court now to mainlain 
that the lessee is a mere stranger ; and that aU the titles of the Colony are not hence- 
forth to be at the mercy of mere strangers as foespassers, and for all time to come. It 
seems to me that this can only be done, with justice to both parties, and throwing the 
onus prohandi upon the lessee and not upon the selector. This judgment would scarcely 
be complete unless I referred to the 19th section of the ' Crown Lands Alienation Act 
Amendment Act of 1875,' though iijapplioable to the present case. That section enacts 
that ' Any land which shall have reverted to her Majesty, or have become forfeited 
under the "Crown Lands Alienation Act of 1861" or this Act, shall thereupon, if the 
same be within an area under lease or promise of lease, return (together with any land 
held under pie-emptive lease in connection vrith such first-mentioned land) to tho 
person entitled to such area by virtue of such lease or promise of lease at the time of . 
such reverting or forfeiture, subject nevertheless to sale as by the said Act provided'. 
It is observable that the Legislature is here, very careful to use only vrords of future 
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18. At the expiration of three years from the date of conditional purchase of any 
such laud as aforesaid, or witliin three months thereafter, the balance of the purchase 
money shall be tendered at the office of the. Colonial Treasurer, together with a declara- 
tion by the conditional purchaser, or his alienee or other person, in the opinion of the 
Minister, competent in that behalf under the Act ninth Victoria, number nine, to the 
effect that improTcmcnts, as hereinbefore defined, have been made upon such land, 
specifying the nature, extent, and viflue of such improTcmeuts, and that such land has 
been from the date of occupation the bond fide residence, either continuously of the 

operation, as ' shall hare rererted,' 'shall return,' &c. This new enactment has only 
once come under our consideration as yet, Tiz., in the case of Dines v. Gordon, as to the, 
retrospective operation of the 14th section, under -which the Minister for Lands had 
issued to the defendant, but after the action had commenced, in fact the day before the 
trial, a certificate of description, but which Mr. Justice Faucett refused to admit in 
evidence,' in which refusal the Chief Justice and myself concurred, as not admissible as 
between the parties to that action. In delivering judgment the Chief Justice took a 
wider view than Mr. Justice Faucett or myself thought necessary for the decision of 
the mere point of admissibility of the certificate, and citing many important decisions 
of the English Courts as to the construction of statutes, such as Fowler v. Chatterion 
(6, Bing, 258), Moon v. Dardsn (2, Exch., 22), Pettamhendass v. Thackcoorselass 
(7, Moore's P. C, 239), and Lord Coke's maxim, 'Nova constitutio futuris formam 
imponere debet non prtsterUis.' And under the authority of this construction 
of the 14th section, and especially of the authorities cited by the Chief Justice, 
applied to the 19th section of the same Act, it is perfectly clear, to my mind, 
that the 19th section can have no retrospective effect upon the present case. 
I am not, however, disposed to push the authority of Dines v. Gordon, as a decision, 
to its full extent, because the 14th section only was before the Court ; but it is of 
great importance, ai showing that the 19th and all other sections of this new enact- 
ment must not be extended beyond subsequent selections to the date of the Act. And 
it would be against natural justice that selections before that date should be drawn 
within its terms. As regards the convenience, or rather public policy in the present 
matter, I apprehend that there cannot be a moment's doubt, that it is the Crown alone, 
that is the Governor and Executive Council in each case, on pAblic grounds alone, urtder 
the suggestion of a ' Responsible Ministei-,' that can so modify and enforce the bond 
fide performance of all the statutory conditions taken together, both as to time, place, 
and degree as against each selector as a Cro\Tn tenant, according to the real equitable inten- 
tion of the Crown and selector ; and I cannot impart to any decision which 'would thus 
cancel and destroy vast areas of the real property titles of the Colony, under the Crown 
Lands Occupation Act as well as the Alienation Act, in respect of such wretched objec- 
tions as that the tent of the plaintiffwas, through a mistake, a few feet outside the exact 
boundaries as originally described ifl the application, or that her sleeping on the land did 
not take place till a few moments after noon on the last day of tie month subsequent to 
the application. In my opinion, assuming the plaintifE's original appUcatioli to be legally 
valid^er se, there was not the slightest onus probandi on her, as the plaintiff in an action 
of trespass, to prove anything further than the accepted application, in strictness of law, 
and that the on'us lay upon the defendant to prove «o»-occupation by the plaintiff or 
breach of any other condition. As some discussion took place at the argument as to the 
legal meaning of the word 'occupy,' I must state that, in my opinion, the English 
authorities upon all cases of 'occupation' of various kinds, as for obtaining votes, rates, 
&o., all show that the legal meaning of the word is exactly in accordance with its deriva- 
tion, viz., from 'ob' and 'eapio' that is, 'to take for a purpose'; such purpose must 
vary according to all the infinite variety of ' taking ' land. In the present case, I think 
that the occupation was quite complete in law when the plaintiff took the land for the 
purposes of the Act, when paying her deposit under the 13th sectionjo the Crown Lands 
Agent, and his acceptance thereof, if she went on to the land itself, even for a single 
hour, under the authority of the appHeation accepted, and for the purpose of the Crown 
Lands Alienation Act as entitled on the accepted applipation ; and sleeping or other 
evidence are not required by law. Wliat is the 'residence' required for three years 
after ' occupation' within the first month is a totally different question, which does not 
arise upon the present rule. Although all the selectors who have hitherto entered into 
evidence or litigation in this country have hitherto ex abundanti cautela, gone on to prove 
' occupation' and fulfilment of the conditions, that practice cannot help us on the present 
rule, because it has been granted expressly for this Court to decide what is to be the 
future practice according to strict law and the existing authorities ; and our present de- 
cision must fix for all future time that selectors, and those claiming under them, must go 
beyond their written applications, and establish by evidence some ' occupation',— that 
the mere production of the valid application, and payment of deposit accepted by tlie 
Land Agent, is not sufficient primd facie evidence of title in a selector to maintain trespass. 
As I think that the «o»-oecupation within the month, or the breaches of any of the con- 
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original purchaser, or of some alienee, or suecessiTO alienee, of Ha whole estate and 
interest therein, and that no such alienation has been made by any holder thereof until 
after the bond fide residence thereon of such holder for one whole year at the least : 
And upon the Minister being satisfied by such declaration *aaA- tho ocrtifloato of tllO 
Land Agont for- tho diotriot or other propor offioor of the facts aforesaid, the 
Colonial Treasurer shall receive and acknowledge the remaining purchase money, and a 
grant of the fee simple, but with reservation of any minerals which the land may contain, 
shall be made to the then rightful owner : Provided that should such land have been 

ditions, was more properly to have been required from the defendant, as against the 
plaintiff's legal title, after long reflection upon the authorities from Mate v. Nugent to 
the present date, and upon the general justice of this case, I regret that I cannot concur 
with the direction of the Chief Justice to the jury, that the plaintiff's appUoation, as 
accepted by the Crown, was insufGlcieht for a primd facie title. !For these reasons I 
think there should be a new trial, as the direction as to the otivs prohandi must hare 
prejudiced the plaintiff upon the evidence. 

Sir William Manning said : " As in WilUam Joachim's case, this action was for tres- 
passes by the defendant on land claimed by the plaintiff as her conditional purchase 
under the ' Crown Lands Alienation Act of 1861,' and which had previously been in the 
defendant's occupation as part of his leased run under the Occupation Act of the same 
year. The same questions arose as in W. Joachim's case, except that this plaintiff's 
description of her land was not made the subject of any objection ; and, as in that case, 
tlie learned Chief Justice ruled in favour of the defendant, that the plaintiff was bound 
to occupy her land by way of residence within a month after purchase, and that failure 
in that respect annulled the purchase and defeated the plaintiff's right of action against 
this defendant. On the question of fact, whether the plaintiff hafl so occupied, his 
Honor left the issue very distinctly to the jury, and gave them the advantage of a careful 
examination of the evidence. The jury, however, came to a contrary conclusion from 
that arrived at in WilUam Joachim's case ; and being of opinion that the plaintiff had 
not been in residence within the month, they gave the defendant a general verdict. In 
the following term we were asked for a rule to show cause why the verdict should not be 
set; aside and a new trial granted, on various grounds j and a rule was granted on the 
single question of misdirection as to occupation. Upon showing cause, the defendant's 
counsel, however, not only argued in favour of the ruling, but also fell back upon an 
independent point, to the effect that the verdict was right on the ground that possession 
was necessary at common law for the maintenance of an action of trespass, and that the 
plaintiff had wholly failed to show possession in any way prior to the alleged acts of 
trespass. 1. Upon the question as to occupation under section 16, the defendant con- 
tended, that as between parties in the relative positions of the plaintiff and himself, the 
obligation to occupy within the month was imperative ; and that such occupation must 
be by way of residence, and must also be precisely withia the month and within the 
boundaries as described in the application and identified on the ground. Failing such 
occupation, he contended to the effect that the purchase must fall to the ground so 
absolutely and irremediably as to leave the prior pastoral lessee in the same position as if 
no purchase whatever had been made. Either the purchase was supposed to be inchoate 
only until occupation had taken place, and to become a nullity on failure' to reside within 
the month, or in some other way such failure was to have a retroactive effect 
so as to extinguish the purchase ah initio. The contention comes to this, that 
upon a purchase duly made and declared, and deposit paid and accepted, under 
section 13 of the Act, the purchaser is not only to be subject to the expressed 
conditions set forth in section 18, and to forfeiture to the Crown as therein 
provided in the event of non-performance of those conditions to the satisfaction 
of the Minister for Lands, but is also to be subject, under some legal implication, 
to a total lapse of his purchase into the hands of the prior pastoral lessee, in ease he 
shall fail to commence residence (although perhaps otherwise in occupation) until a day 
after the month — or in case a residence commenced within the time, and hand fide 
intended to be on the land should prove to have been, at however trifling a distance, 
outside the boundaries as ultimately ascertained. And it went to this extent, that by 
reason of the supposed void foundation of title, the purchase could not in such events 
be set up by any concession, waiver, or act of the Crown, nor by the purchaser's 
subsequent performance of the conditions named in section 18. And, as in William 
Joachim's case, the contention would seem necessarily to involve the invaUdity of a 
grant subsequently issued to the selector upon full payment of his balance on the 
grpund that the issue of such grant would be without any legal foundation of purchase. 
Reverting to the view expressed by me in that case, as to the policy of the Land Acts 
(as being based on broad State views for the general benefit o ithe country, rather than 
upon any desire to give special privileges to individuals which incidentally arise out of 

(*) Repealed by the " Lands Acts Amendment Act of 1875," 39 Vic. No. 13. 
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ocoupie.d and improved as aforesaid, and should interest at the rate of fire per centum 
per annum on the balance of the purchase money be paid within the ,said three months 
to the Colonial Treasurer, the payment of such balance may be deferred to a period 
■witliin three months after the first day of January then next ensuing, and may be so 
deferred from yeiar to year by payment of such interest during the first quarter of each 
year : But on default of a compliance with the requirements of tliis section the land 
^haU reyert to H^r Majesty, and be liable to be sold at auction, and the deposit shall be 
forfeited. (''') [JFor this note, see p. 224.] 

that policy) and the principles for their interpretation, I do not hesitate to reject the 
defendant's, proposition, The , curious parenthetic form in which the only direction to 
' occupy ' appears, amongst other matters, in section 16, and the comparatiTe unim- 
portance of the, Bjatter enjoined, would alone indicate the improbability of the Legis- 
lature's havi.ng intended to assign to a failure in compliance with this requirement the 
fatal eifcct claimed for it- But it is still more to the point, to note the absence from 
this clause of any expressed condition of forfeiture, and to mark its contrast in this 
respect with section 18. As a rule, no forfeiture or lapse will arise out of a breach of 
obligation unless it , be distinctly declared; and -this rule may be regarded as absolute 
where a forfeitui'e is expressly imposed in respect of one matter, and omitted as to 
another. In fa,ot, we must, in such a case, assume that the Legislature as deliberately 
omitted the penalty in the one instance as it expressed it in the other. Yet, in the face 
of these considerations, the argument here is, that the Court ought to annex by implication 
a penalty as serious, and, as I think, even worse, for the most literal and unintentional 
breach of section 16, as the statute has imposed by express words for enforcing the far 
jnore substantial requirements of section 18 in case of the Minister's dissatisfaction. 
We need notj howETcr, confine ourselves exolusiyely to these considerations. We must 
also go back to section 18, under which the pliiintiff was, after due apphcation and pay- 
ment, declared the conditional purchaser ; and then look to the enactment in section 12 
(par. 12) of the ' Crown Lands Oocvfation Act of ,1861,' where it is enacted tlia;t 
' the sale conditional or otherwise of any portion of land under lease shall cancel so 
much of the lease as relates to the land so sold.' From these enactments, in conjunc- 
tion, I deduce that the sale to the plaintiff (being in all respects originally regular) was 
coinplote as a ' conditional sale ' on its declaration as such, and that the defendant's 
pastoral lease was thereupon pro tanto cancelled ; and I think that whatever con- 
sequences might or might not follow, in relation to the Crown, from any failiire by the 
plaintiff to conform to the provision in section 16, — for an act of subsequent performance, 
— such failure cannot give to this defendant a right to question the purchase. The 
direction to occupy within the month, followed as it is by the condition in section 18 
for residence during the residue of three years from the date of occupation, is of itself 
a matter of obviously Httle moment, except as fixing a date from which the condition of 
residence is to start. In that connection it is important ; and I could understand a 
question whether the failure to occupy within the month might not he regarded in 
strictness as involving a breach of the condition of section 18. But then the result 
would be a forfeiture or reverter to the Crown in case the Minister should not be 
satisfied, and not a reinstatement of the pastoral lessee. Or, perhaps it might be con- 
tended that such failui'e constituted an abandonment ; but that would imply the existence 
of a previously acquired estate under the purchase, and a concurrent cancellation of the 
defendant's lease ^ro tanto. In either of these cases the purchaser would be in the 
hands of the Crown, which might not think it necessary in the interests of the public 
rigorously to assert the letter of its rights, if satisfied that the requirements of the law 
and the policy of the Act had been substantially observed and can-ied out. It must, 
however, be remembered, that I am spealing of matters arising under the Act of 1861, 
and not under the Amending Act of 1875, which introduces, in section 19, the principle 
of a return of forfeited lands, or lands which may have revertoi to the Crown, under the 
Act of 1861, to the pastoral lessee. When any question shall arise under that enactment, 
it will become" necessary to consider how far the previous action of the Crown may be 
necessary for the establishment of the forfeiture or reverter under which the pastoral lessee 
will become re-entitled. II. On the question whether actual residence, as distinguished 
from other modes of occupation, is essential under section 16, I expressed during the 
argument an impression in the negg,tive, and that impression is on further considera- 
tion confirmed. It is certain that the words of that section do not of themselves restrict 
the selector to that form of occupation ; for the words ' shall occupy' may unquestionably 
be satisfied in a variety of ways without residence. But it was said, that inasmuch as the 
occupation is to be followed up under section 18 by residence from its date, it must be 
inferred that like residence was contemplated by section 16 also. I cannot assent to this in 
the aspect in which the proposition is presented. The Legislature lias thought fit to use in 
the two clauses words which 'have not the same ordinary signification ; and in the latter 
clause it has even put the words 'occupation' and 'residence' into immediate juxta- 
position atid contrast. Hence it appears to me, that according to one of the commonest 
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19. Crown Lands may bo conditionally selected ioi- the purposp of jnining under Purchases under 
section thirteen of this Act, except that in such case ijhe price shall be forty shillings J-^^JJ °™' 
per acre, aiid except that in such case instead of the conditions applicable to other cases, 
in regard to the declaration and certiiicate required, a declaration shall be required only 
of the fact that not less than an average sum of two pounds per acre has been expended 
in mining operations other than gold-mining on the lajid : And upon such fconditions 
being satisfied as hereby altered, and on payment of the balance of purchase money, 
a grant in fee simple shall be made -n-ithout reserTation of minerals other than gold, 

rules for tlie interpretation of statutes, we are bound to assume that the Legislature 
intentionally used a diversity of . language in order to express the diversity of meaning 
which the language primarily conveys. It may indeed appear at first sight somewhat 
trifling to press a distinction between these wo^ds ; inasmuch as the occupation under 
section 16 may be limited to one day only, and the long residence under sectioii 18 must 
immediately follow. And indeed the distinction would bo of no practical importance if 
this occupation were to be regarded merely as the starting point of the condition of 
residence uiider the latter section, and as being involved in the same consequences of 
forfeiture to the CroWn and to the Crown only. But the Argument oif counsel, and the 
view taken by the learned, Judge at the trial, as to the distinctive results of a failure 
to comply with section iS and 18 respectively, were siicli as to make it necessary to 
read the words of each clause strictly according to their own proper significations. If 
non-occupation within the month is to cause an absolute and irremediable lapse in 
favour of a hostile claimant, and non-residence (to the satisfaction of the Minister) 
during the residue of three years is to create a forfeiture to the Crown "wliich may not 
be harshly asserted, there are both legal and practical reasons for not confounding our 
interpretations of the enactments. III. Under the view I have thus expressed, as to 
the ruling at the trial, it would have been incumbent on me to give my voice in favour 
of a new trial, were I not satisfied that the dei^endant's cross argument is right 
upon the Common Law point. There can be no doubt as to the necessity for legal 
'possession' in order to maintain trespass, and I think it clear also that in this case 
there was no evidence of possession by the plaintiff before the date of the acts of tres- 
pass complained of. I have indeed felt some difficulty as to whether it would not, 
nevertheless, be our duty to send the case for a new trial, lest this absence of evidence 
might have been occasioned by the direction to consider residence only. ■ Certainly, the 
jm'y's finding of non-residence on the land within the month might be consistent with 
the fact of possession having been obtained in other ways and at some other time before 
the trespasses. But the plaintiff appears to have so completely exhausted all the evidence 
she had to give, as to leave no room for surmising that possession may have been taken 
in any other way, or at any other time, than as actually shown in the attempt to estab- 
lish residence. There is, therefore, no ground for thinking either that the jury might 
have come to a different conclusion if their attention had been directed to the issue of 
'possession' before trespass, or that the plaintiff could have advanced or could now 
produce any other evidence to prove such possession. Nor are the general features of 
this case such as to favour the granting of a new trial. The plaintiff was a mere instru- 
ment in the hands of her father, who was attempting by the use of her name and the 
names of seven others of his children to secure a large area of land within the defen- 
dant's run, and who, in carrying out that attempt, sought to comply with the letter of 
the law by a minimum of occupation. Tlie father put his children in divisions to sleep 
in huts or tents erected at their supposed mutual corner pins ; and, in attempting this 
" narrow compliance, it might be expected that some of the children would turn out to 
be in wrong places, as found out by the jury to hsvve been the ca«e with tliis plaintiff ; 
and I think, further, that this economy of occupation in the form selected for this pur- 
pose, renders it probable that nothing further was done which covUd be fairly construed 
into possession within the boundaries. To the considerations now stated for refusing a 
new trial, I may add the concluding reasons which I gave for not disturbing the verdict 
in the case of Willia/m Joachim v. 0' Shanassj/, and this further one of the same charac- 
ter, namely, that I think it would under the circumstances be dangerous and unfair 
to the defendant to send the case back for~re-trial upon the question of possession, 
because it is a point which would give opportunities for such evidence of acts of posses- 
sion as the defendant might have no opportunity of controverting if untrue. I am 
compelled to say that there were features in the plaintiff's evidence which prevent me 
from feeling entire confidence in the witnesses. 

C) , p. 207. The land purchased by any conditional piirchaser under the " Crown Lands 
Alienation Act of 1861," is the land indicated by the written description contained in 
the application accepted by the Land Agent. The temporary boundaries taken up on the 
land are not idtimately binding on either the Crown or the conditional purchaser ; but 
the Crown, without the purchaser's consent, may modify the boundaries, that is, vary 
them in some sniaE degree, but npt entirely change the site. The approval of the 
Minister is in the nature of a judicial act, and, therefore, a modification of boundaries 



212 APPENDIX. 

and the same sliall be made on satisfaction of sucli conditions and payment of sucli 
balance, notwithstanding the period of three years required in other cases shall not 
have expired : And a grant may be made in like manner of any portion (not being less 
than forty acres) of a larger portion originally selected for purchase, upon a declaration 
showing an expenditure in such mining operations as aforesaid of an arerage sum of not 
less than fire pounds per acre on the land so to be granted : And in that case the pur- 
chase of the remainder of the land selected shall be rescinded, and any deposit paid 
thereon applied in or towards satisfying the balance of purchase money of the land 

once so approTed of cannot be reriewed. Every free selection must, in shape and 
direction of boundaries, be what the statute prescribes, and if not it will not 
be within the protection of the statute ; but if it be made correct by approred 
adjustment, it will then be protected. As on the one hand, a grant cannot be impeached 
by showing that the Minister ought not to have been satisfied on the question of 
occupation and improvement ; so on the other hand, his not being satisfied on these 
points, and therefore refusing to authorize the issue of a grant, will not defeat the con- 
ditional purchaser's Parhameutary title, by due selection and purchase in the mode 
prescribed, followed by occupation and improvement, if all these points he established 
to the satisfaction of a jury. The Court were agreed in the opinion that a selection 
might be made by a person under twenty-one years of age, and by a father in the name 
of his son. Hargrave, J., who was of opinion that the rule ought to have been refused, 
said that if a man compUed with the conditions of the Act, his title to hip selection was 
not affected by the absence of the approval of the Minister. lEmery v. Barclay, 8, 
S. C. R., 374. 

Where a description was in the following words — " County of Durham, parish of 
Underbank, 120 acres adjoining the southern boundary Une of the village reserve at 
TJnderbank," the Court by majority held that the description was insufficientj and was 
too vague and uncertain to be valid. " Deards v. Cornell, S. M. S., June 5, 1876. 

The statutory title of a conditional purchaser (free-selector) cannot be legally 
transferred so as to sustain ejectment by the transferree without a conveyance. 
Fallon V. Moore, 11, S. C. K., 314. 

In 1867, K. conditionally purchased 40 acres of land, and in August, 1868, having 
been then more than twelve months in possession of his selection, and entitled under the 
" Crown Lands Alienation Act of 1861" to alienate it, mortgaged the property to J. F. 
There were two further-charges endorsed on the? mortgage, the latter of which was 
dated in February, 1869. The property was also transferred in the Lands OiEce to J.F. 
and stood in his name. In January, 1870, E. mortgaged the property to M., 
Biibject to other incumbrances. In April, 1871, J. F. died ; and Gc. P. Ms executor 
and devisee in trust, in November, 1872 (the time for the final payment having expired 
on 1st January of that year), filed his bill against M. praying that his testator's securi- 
ties might have priority, and for an account and payment or foreclosure. After the 
commencement of the suit, th&plaintifE became aware that S. the brother-in-law of E. 
claimed the land, as having purchased it from K. for valuable consideration, without 
notice of J. F's securities — the conveyance being executed in November, 1869, and the 
bill was amended by making S. a defendant. M. did not contest the plaintiff's right of 
priority, and the contest was now between him and S. It appeared that the convey- 
ance to S. was on the verbal condition that E. should be allowed to re-purchase, on 
paying back to S. the money advanced by liim. S's case was supported entirely by the 
evidence of E. which was, that after he had given the securities to J. F., it was arranged 
between J. F. and himself that the land should be re-transferred in tlie Lands Office 
books to hiqa, partly to prevent a forfeiture by reason of the non-occupation of 
it by J. P., and partly to enable him (E.) to borrow money from other persons. 
E. having, but without any written consent of J. P., procured the re-transfer of 
the land to his own name, executed the conveyance to S., neither the security of J. F. 
nor the conveyance to S. was registered at the commencement of the suit ; but 
afterwards both were registered — the registration of the former being prior in date. 
It ajipeared also from E's evidence (and no other), that the receipt of the Crown 
Lands Agent for the deposit on his conditional purchase was handed over to him 
by J. F., when he gave him the original security, and that J. P. handed it back 
to him before he obtained the re-transfer to himself in the Lands Office books, 
and executed the conveyance to S. The Primary Judge dismissed the biU with costs. 
On appeal, decree reversed (Hargrave, J, dissentiente) , and — Seld, that S. would not be 
entitled to priority by J. F's giving back the deposit receipt to E., unless it was done 
fraudulently, or under circumstances denoting gross negligence, even if the deposit 
receipt were to be considered a title deed or document showing a right in the holder of 
it to sell or encumber the land. Per Martin, C. J.— The deposit receipt was not a paper 
the possession of which gave any apparent title to convey j the only title prior to the 
issue of a grant, in a case of conditional purchase under (flie Crown Lands Act of 1861, 
being the entry by the Land Agent in his book of the original selection, and the report 
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granted : Proyided further tliat if tlie Minister shall be dissatisfled with, any such 
declaration as aforesaid, he may cause the fact of the expenditure required to authorize 
a grant to be referred to arbitration under this Act, and the issue of a grant shall in 
that case be dependent on the award thereon. 
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transmitted to the proper officer of the Grovernment under the 15th section of the Act. 
Fer Faucett, J. — A deposit receipt as evidence of title is utterly worthless after the 
expiration of twelve months from its date. Fer Hargrave, J. — In cases like this. Courts 
of Equity consider, not whether the document parted with is vaUd, as be'tween the 
mortgagor and third parties, nor whether it has been registered or not, but only — 
first, whether it relates to or includes the property in dispute ; secondly, whether it 
is in any sense produced by the mortgagor as an evidence of his present ownership in 
such property ; thirdly, whether it was used in any way by the mortgagor to obtain 
advances from the second mortgagee ; and fourthly, whether such user was made, and 
such second loan obtained, either by the express direction or with the consent of the 
first mortgagee, or through his wilful negMgence or default in not obtaining or not 
retaining such document so as to prevent its being so used. Flood v. MonasTi and 
others, 12, S. C. R., Eq. 65. 

C°)iP- 207. The plaintifE's apphcation for a conditional purchase described one of the 
boundaries as a line running north-easterly. On the trial ofan action brought against the 
defendant, the lessee of a run, for trespass to the plaintifE's conditional purchase, the 
Chief Justice directed the jury, that inasmuch as there was no " frontage" to the plain- 
tiff's land, a north-easterly line was one which the Act did not allow, and that his appli- 
cation was therefore void ; and directed a verdict for the defendant.' The jury found a 
verdict for the plaintiff. Held (per Hargrave, J., and Sir W. Manning, J., dissentiente 
Sir J. Martin, C.J.), that the direction was wrong, and that the verdict was not against 
the evidence. W. Joachim v. 0' Shanassy, Knox's Term Reports : Eirst Term, 1876, 
p. 98. The following are the judgments of their Honors, as reported in S.M.S. : — 

The Chief Justice said : " This vras an action of trespass to land brought by the 
plainti£B-^an infant — by his next friend, Wilham Joachim, his father. The land in 
question had formed portion of the defendant's Squatting run. On the 19th February, 
1873, William Joachim the elder, professing to act as the plaintiEE's agent, delivered to 
the Crovm Lands Agent at Moama, in accordance with the terms of the 13th section of 
the ' Crown Lands Alienation Act of 1861,' a written apphcation for the conditional 
purchase of 320 acres of |land, which he described as follows : ' County of Cadell, 
parish of Moama, 320 acres, commencing at the north-east angle of the block applied 
for by George Joachim, thence north-easterly along the reserve for railway line 60 chains, 
thence west about 60 chains 50 Unks, thence south about 57 chains, and thence east 
along the northern bounda,ry of the block apphed for about 47 chains, to the commen- 
cing point.' On the same day on which William Joachim the elder dehvered this 
written apphcation to the Crown Lands Agent, he delivered in several more in the names 
of other children of his, and amongst them two in the names of his sons — Henry Bristow, 
and George. The south-eastern corner of Henry Bristow's selection was the starting 
point, by reference to which the commencing points of all the others were to be ascer- 
tained, and on which their position depended. The description of that lot was as 
follows : ' County of Cadell, parish of Moira or unnamed, 320 acres, commencing at a 
point opposite and west of the south-west angle of allotment 58, parish of Mou-a, and 
only divided therefrom by the reserve for railway line ; thence north-easterly along the 
reserve for said railway line 60 chains ; thence west about 60 chains 50 links ; thence 
south about 57 chains ; and thence east about 47 chains, to the point of commencement;' 
The south-west angle of allotment 58, mentioned in this description, was a fixed and 
easily ascertained point j and- the reserve for the railway line was also fixed. It follows, 
therefore, that the north-western comer as well as the -yrestem boundary hue of the land 
applied for in the name of Henry Bristow Joachim could he eaaily ascertained. The 
description of the land applied for in the name of George Joachim was in these terms : 
' County of Cadell, parish of Moama, 320 acres, commencing at the south-west angle of 
block applied for by Henry Bristow Joachim, thence north about 57 chains, thence west 
about 56 chains, thence south about 57 chains, and thence east about 57 chains, to the 
point of commencement.' Comparing these two descriptions of George and Heniy 
Bristow, it will seem that the eastern boundary of the former and the western boundary 
of the latter are one and the same line, and that the north-eastern corner of George's 
land is the north-western corner of Henry Bristow's. Henry Bristow's north-eastern 

(*) Repealed by the " Lands Acts Amendment Act of 1875," 39 Vic. No. 13. 
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Additional seleo- 21. Conditional purcliasers of portipns of Crown Lands under sections thirteen and 

tionof adjoining fourteen of this Act, npt exoeediiig t^o hundred s^nd eighty afires, or their legal alienees, 

lands. jjj^y make additional ^election of lands adjoining tp the first selection pr to each other, 

but not otherwise, and not exceeding in the whole three hundred and twenty acres, and 

glibject to all the conditions applicable to the original purchase except residence ; Pro- 

Tided that in the measurement of such additional selection of lands the frontage shall 

not exceed the extent which woiild be allowed to an original selectiqp of tljree hundred 

Provl86 "'^'^ twenty acres : Provided also that nothing herein contained shall preyent the sale of 

the adjoining lands to any other person before such fvpthpr conditional purchase shall 

have been made. 

cprner is, as we hare seen, 60 chains 50 lints to the westirard of the railway reserve. It 
follows, therefore, that this is the distance of Q-eorge Joachim's north-eastern angle 
irom thsit reserve. This angle being the commencing point of William Joachim the 
plaiutifE's - description, it is apparent that the ^J'st line which he desoribes as starting 
from that point, namely, the line ' north-easterly along the reserve for railway line 60 
chains,' is auimpossible line, because the commencement of it is 60 chains 50 links to 
westward of that line, and it therefore cannot be drawn alonj it. I pointed out this 
evident mistake in the description to the jury, and told them that they might regard thai; 
eastern boundary of the plaintiff's selection as a line running nqi'th-easterly, and reject 
that portion of the description which referred to the railway line. No question turns 
upon that direction now. I, however, further told the jury that inasmuch as there was 
no ' frontage' to the plaintiff's land, (i north-eas(;erly Hnewas one which the Act did not 
allow, and that his application was therefore void ; and that, consequently, as his case 
depended entirely upon the validity of his conditional purchase, tjip vermqt ought to 
be for the defendant. Tp save expense to the parties, I asked j;he~ju):y tp find specially, 
as a matter of fact, whether before the expiration of the 20th lilaroh — the last day of 
the month from the time pf Ipdging the written applicaitipn with the Crown Lands 
Agent — the plaintiff h&d occupied any part of the land applied for by him. I further 
told them that tlie plaintiff's right to go upon the land and turn the defendant out of 
it, depended upon a valid selection by him, followed up by actual occupatipn within the 
mouth. They found, contrary to my direction, a verdict for the plaintiff ; and they 
further found specially that the plaintiff's tent was, before the expinji^ion of the 20th 
March, J.873, pitched to the west of a line running nprth-gasterly frpp tjie north-east 
corner of George Joachim's land, and also to the west pf a line lyawn due north from 
that cprner. A rjew trial is now moved for on the following grounds : — 1. That the 
plaintiff'? cpnditiopal pm-chase was invahd for non-epmplianQe with the ' Grown Lands 
Alienation Aqt of 1861,' for that the eastern boundary line not being a frontage was 
described in the written application as a line running np;^h-,easterly. 2. That it was 
invalid because the l^nd, being land without a frontage, iras npt described as a sqnare 
with boundaries dij'eoted to the cardinal points of the compass. ^. That it -yras invalid, 
inasmuch as the written apphoaj^ion was unintelhgible and void fpr uncertainty. 4. That 
the verdict wa^ against pvidenpe. 5. That it yfaa contrary to the direction pf thq 
Judge. I think, though with spme hesitatipn, that the third grpund cannot be sustained, 
because it appears to me now, as it appeared tp ipe at the trial, that it w^.s right to reject thg 
words ' along the reserve for railway line,' and so render the description intelligible by 
making the north-easterly line parsillel to the railway hue, which J ^m disposed to thinfe 
might pi'operly be dpne. The first, second, ^n4 fifth grounds may bg taken tpggt^pr. fl^e^ 
determination of these grounds depends upon the cojistriiption pf the ijtii section of 
th.e ' Crown Jj^nds 4-ct of 1861,' which is a? follows : ' Crovs T^iJ^s cpnditipnally pur- 
gha^ed under this Act shall, if mesigured ]ij the authority pf i]^p G-pye);niSPfit previously 
to guph purchasg, be takph in pprtions sia pleasured, if jjp); exceeding three hundred and 
twenty acres ; and if unmeasured, ^nd haying a froptage tp any river, creek, roqd, or in- 
ipnded road, sliall, if -jyithip the first-class settled digtricts, liavp a depth pf not less than 
twenty cl^ainp, and otherwise shall have a .dppth of not less than sixty c)iains, and shall 
. have their boundaries, other than thp frontages, directed to the cardinal points by com- 
pass ; andf if having no frontages as aforesaid, shall $e measured in square bloe&s cind with 
bpundarics directed t(> 0oh cardintil points. Provided that should it seem tp the iJinistpr 
to pe expedient, the bpu^daries pf portions haying froptages may be made approximately 
at right-angles with tlie frontage, and otherwise mpdificd, and necessary roadways and 
wafer respryes excludqcj fropi such measurement.' Tlie word -frontage' is defined in 
the ipterpfetatiop clause, to mean 'frontagp tp any road, river, stream, qr watercourse, 
which, fwcording to the practice of the Suryey Pepartment, ought to form a boundary 
between different seqtions or lots of land.' In the prpsent qase, thq eastern bouodary 
lips of the plaintiff's sqlefitjqn had po frontage tp any ' road, river, stream, or water- 
course' whatevqr, apd there was no .eyidenqe that the 'Mfnister'' had authorized that 
line to be 'made approximately at right angles' to any other lipe, or to })e ' otherwise 
modified' in any way whatever. The question therefore is, if the plain directions Sf this 
section are disobeyed in ihe matfier pf the shape of the land and the direction of the 
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23- Holders in fee sijaple of lands granted by the Croivn in areas not exceeding two Aaditlonal 1 
hundred and eighty acres, who may reside on such lands, may mate conditional pnr- *'^foirinBknd 
chases adjoining such lands the areas of which shaU not with that of the lands held in already grantei 
fee simple exceed three hundred and twenty acres, and which shall not be subject to the 
condition of Residence applicable to conditional purchases in other cases : Provided that 
nothing herein contained shall prevent the sale of the adjoining lands to any other per- 
son before such further conditional purchase shall have been made. 

bouridaries, is the conditional purphase by the plaintiff nevertheless valid ? I am clearly 
of opinion that it is not. By the 2nd section of the Act it is enacted that, ' Any prpwn 
lands may lawfully be granted in fee-simple, or dedicated to any public purpose, under 
and subject to the provisions of this Act, but not otherwise.' There is no power left to 
the Crown or to its representative to grant land to any one, except under the provisions 
of this enactment, none of which provisions has the Crown or its representative any 
authority to disregard. The tight to make a ' Conditional purchase ' without anybody's 
consent, and regardless of anybody's discretion, is conceded by this Act for the first time 
to all the Queen's subjects ; but the Legislature, when making such concession, directed 
that the right should be exercised in a particular manner. The Legislature said to the 
person about to make a conditional purchase :— ! You may within certain limits take 
any Grown Lands, even though imder lease for pasfdral purposes (as provided by section 
J.8 of the " Crown Lands Alienation Act pf 1861") , but in doing so you must obey certain 
directions.' While the extraordinary power was given to anyone, of his oyfn mere will, 
to take possession of 320 acres of Crown Lands held by another person under a valid and 
binding lease from the Crown, and by such taking possession pro tanto to cancel such 
lease, this power was ordered to be exercised, so far as the lengths find directions of the 
bpundwy lines were concerned, in a niode clearly and distinctly laid down. It seems to 
ihe to be beyond all doubt that this privilege can be exercised in no other Tvay than that 
which has been prescribed by the authority which created it. It is no Common Law 
privilege. It is on the contrary a thing altogether alien to the Compion Law. It is the 
creation of a statute ; and its extent and the mode of exercising it depend altogether upon 
the terms of that statute, and not upon any man's discretion. The Legislature has not 
given to anyone the power to say that a conditional purchaser may ignore any of the 
provisions of the Act. The only authority in this way is that given to the ' Miiiister ' 
to 'modify,' as already mentioned, and that power was not exercised in this case. To 
hold that a conditional purchaser can, in the absence of such modifieation, select his land, 
where it hjis no frontage, otherwise than as a square, or otherwise than with boundaries 
directed to the cardinal points of the compass, is to act in direct violation of the law. 
In this case the Court has no power to declare what it may conceive to be righj: or con- 
venient. Its duty is to see that the directions of the statute are obeyed, and to leave to 
the Legislature the task of removing the restrictions which it has imposed, if those 
restrictions should be thought to be imwise. For these reasons I am of opinion that my 
directidii to the jury was correct, and that the verdict, which was in opposition to it, wag 
erroneous. I am further pf opinion, that the verdict was clearly ■ against tjie evidence, 
For the reasons which I am about to give in my judgment in the case of Annie Joachim 
V. O' Shanassy, I thought at the trial, and I still think, 1;hat a conditional purchaser who 
does not, within a month from the time of making-his written application to the Land 
Agent, occupy the land so applied for, vpso facto avoids or vacates his purchase. It was, 
therefore; material for the plaintiff to prove at the trial, that before the expiration of the 
20th March, 187?, he occupied the land iu question in this case. William Joachim the 
elder was the first witness called on behalf of the plaintiff. He stated that on the 19fih 
Marcji, about 5 o'clock in the evening, he went on the land in question wjth tjje plaintiff, 
then eigbt years of age, his wife and seven other children, and two men. ' We pitched 
three tents,' he said, ' at the corner of William, Q-eorge, Henry, and Jalnes's seleotio'ns.? 
According to the descriptions given^to the Land Agent, the south-west corner of James's 
selection was 13 chains 50 lints to the east of the point where the noi^h-east 
cpmer of Greorge's selection coincided with the south-east corner of William's and the 
north-west corner of Henry's ; so that it would be impossible to place the three tents at 
the comer of these four selections, although they njjght he placed near the comers of 
three of them, namely, G-eorge's, Henry's, and William's. One of the tents he described 
as William's tent, and with reference to that tent he said, ' I built WHliam's house 
i^oat 2 chains from where William's tent was' — that is to say, from where William 
slept on the niglit of the 19th March. After this evidence was given, FUgate, one of the 
jtwo men who aoeojupanied William Joachim, senior, and his family to the land on ths 
19th March, was examined, and he said, ' We pitched a tent that night on William 
Joachim's selection. I know where the house now is in which William Joachim the 
younger — the plaintiff — lives. The tent was about 30 i/ards south-west of where the 
house now is.' Thus, William Joachim, senior, and Klgate fix the position of the tent — 
the one at 2 chains (that is to say, 44 yards) from the hut afterwards buijt for 
William, and the ^other at about 30 yards south-west of Ihat hut. Mr. Knlay, a 
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23. Crown Lands intended to be sold without conditions for residence and improve- 
ment shall be put up for public auction in lots not exceeding three hundred and twenty 
acres each, at such places in the Folice'District in which the lands are situated, and at 
such times as the Minister shall direct to be notified by adyertisement in the Gazette, not 
less than one month nor more than three months before the day of sale ; And the upset 
prices per acre shall not be lower than for Town Lands Eight pounds, Suburban Lands 
Two pounds, other lands One pound : Provided that the upset prices may be respec- 
tiyely fixed at any higher amounts. 

24. Town lands and suburban lands without improvements shall be sold by public 
auction only. 

(Jovemment surveyor, was next examined, and he described the relative positions of the 
various lines according to the descriptions in the original applications to the Land Agenfc 
He saw the hut or house already spoken of, and he stated its position to be ' about 3 
chains (that is, 66 yards) to the west' of the east boundary liile of the plaintiff's 
land, supposing that line to be drawn according to the application and parallel to the 
line of railway. Of course, if that line were run due north from the north-east 
corner of G-eorge's selection, the hut would be still further from that line. After the 
surveyor had given this evidence, William Joachim, sen., was recalled by plaintiff's 
counsel, and said, referring to the plan produced by Mr. Mnlay, ' The hut is put down 
here correctly — very nearly ; where I placed the three tents on the night of the 19th 
March was over 3 chains to the west of where the hut is now.' Having in the first 
instance stated this distance to be about 2 chains, after he had heard the surveyor 
speak of the distance of the hut from the dotted line as about 3 chains, he then says 
the distance was over 3 chains, and in cross-examination he said that it was from 
3 to 4 chains. His son, John Thomas Joachim, was called immediately after this 
evidence was given, and he said, 'On the night of the 19th we stopped at Willy's 
ground ; I know where Willy's hut is now ; we camped on the 19th about 80 yards 
(3 chains and 14 yards) from where that hut is ; I know where the railway reserve 
is ; the hut is nearer by 80 yards to the railway line than the place where we slept 
that night.' The next witness called was James Skelly, who as well as Pilgate 
was with the Joachims on the night of the 19th March. He said, ' I know the land, 
the subject matter of this action. There was a tent on it when I first knew it. There 
is a hut on it now. I slept for ten or twelve nights at the tent. From tent to hut 
might be from from 2 to 4 chains. I know the railway reserve. The hut is nearer 
than the tent to that reserve.' This is the whole of the evidence adduced on the part 
of the plaintiff to prove that within the month he occupied the land in question. 
Assuming' that a 'north-easterly' line is the same as a line, parallel to the railway, and 
a line such as the Act would authorize, then it appears to me, that this evidence 
manifestly does not warrant the finding of the jury that the plaintiff before the expira- 
tion of the 20th March occupied to the westward of that line. Still less does it support 
the finding that the plaintiff's tent was placed to the westward of a line running due 
north from his commencing point. I am therefore of opinion that on the Ist, 2nd, 
4th, and the 5th grounds, the rule for a new trial ought to be made absolute." 

Mr. Justice Hargrave said : " This action was tried hefore his Honor the Chief Justice, 
in May, 1875. The jury returned a verdict for the plaintiff, with damages £50. On the 
14th June following a rule nisi was granted by the full Court for a new trial, or to enter a 
verdict for the defendant, upon the following grounds, viz.: — 1. Upon the ground 
reserved by the Judge, — ' That the alleged conditional purchase of the plaintiff is invaUd 
for non-compliance with the " Crown Lands Alienation Act of 1861," for that the eastern 
boundary line (not being a " frontage ") was described in the application as " a line 
running north-easterly".' 2. Upon the ground, also reserved by the Judge — ' That the 
said conditional.purchase was invaUd for non-eompUance with the said Act, for that 
the appUoation did not describe the land applied for (being land without a "frontage"), 
as a square with the boundaries directed to the four " cardinal points of the compass".' 
Besides these two points reserved by the Judge at the trial, the present rule was granted 
upon the three additional grounds, viz.: — '3. That the alleged conditional purchase 
was invalid, inasmuch as the description in the written apphcation is unintelligible and 
void for uncertainty. 4. That the verdict was against the evidence. 5. That the verdict 
was contrary to law and to the direction of his Honor.' Although, when the rule was 
granted, I thought there was no ground for disturbing the verdict upon any of the 
grounds taken in the rule, it is, perhaps, desirable that these points of law should now 
be fully considered and decided authoritatively, so as to prevent any future litigation 
against the validity of the usual forms and particulars of applications for free selections 
under the 13th section of the ' Crown Lands Alienation Act of 1861,' and consequently 
affecting the titles of all grantees under such applications, or their alienees, ever since 
the passing of that Act. The 1st, 2nd, and 3rd grounds of this i-ule relate to the form 
of the plaintiff's written application, which was in the following terms, from the form 
given in the schedule to the Act : — ' I am desirous of purchasing without competition 
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25. Any Crown Lands put up for Bale by public auction and not sold may be again As to lands put 
put up in like manner : Provided that all lands other than town or suburban so put up "P *"'* °°* ^°^^' 
and not sold shall be open for sale at the upset price, or in case of a higher price having 

been offered for the same, then at such higher price less in either case the deposit if 
any paid thereon : Provided also that the Minister may withdraw any such lands from 
selection and again submit them to public atuotion. 

26. A deposit of twenty-five per centum of the purchase money for all lands sold by Payment of pxw- 
auction under any provision of this Act shall be paid by the purchaser at the time of chase moneys, 
sale : And unless the remainder of such purchase money be paid within three months 

under the 13th section of the Crown Lands Alienation Act . . . county of Cadell, 
parish of Moama, 320 acres, commencing at the north-east comer of the block applied ~ 
for by Q-eorge Joachim, thence north-easterly along the reserve for railway line 60 chains, 
thence west about 60 chains 50 links, thence south about 50 chains, and thence east 
along the northern boundary of the block applied for by . . . about 47 chains to 
the commencing point.' Against the validity of that application, which was strictly 
within the limitations contained in the 13th section of the Act, it was gravely contended 
that because, the subsequent 17tb section required the G-overnment surveyor, if he 
surveyed the land before selection, to measure off such land into blocks with their 
' frontages to any river, creek, road, or intended road, or to the cardinal points by com- 
pass ' — subject also to the Minister's power to modify such boundaries — therefore, the 
written application by the selector himself, before survey, under the 13th section, which 
expressly permits the application to be ' for any Crown lands not less than 40 acres, 
nor more than 320 acres,' shall be incorporated with the l7th section. And all these 
applications under the 18th section, though before survey, must be in fact surveyed, 
and in accordance with the detailed directions of the l7th section. As a preliminary 
remark, I may state tliat everyone who recollects the public and Parliamentary con- 
siderations of the Crown Lands Alienation Act, will remember that one of the most 
essential and valuable features of the fiee selection system was that ' selection was to 
precede survey,' the land was to be selected without waiting for any surveyor, precisely 
as all the' pastoral runs are taken up and have always been taken up, both under the 
old Orders in Council and under the 'Crown Lands Occupation Act of 1861.' I am not 
disposed, however, to say anything further about the general policy of the Act as applicable 
to the question before the Court, but will rest this judgment altogether on the strictest 
interpretation of the 13th section according to the long established rules for construing 
statutes. Let us first look at the present description of the plaintiff's selection, as if no 
provision had been made by the Legislatvire for Government survey, or any other survey, 
under the^l7th section. The first point appearing upon the plaintiff's application arid 
description is, that it is perfectly specific as to a known point of commencement — ' the 
north-east angle of George Joachim's block." The application then goes on to describe 
three of the boundary lines, or west, south, and east, but describes the fourth boundary 
line as north-easterly along the reserve for railway line. It is said this fourth boundary 
line should have been ' north,' and the reserve should be disregarded, although that 
reserve had in fact a north-easterly direction. Two obvious consequences would follow 
from this construction, viz. : — First, either the results of this would have been to 
invalidate the whole application as including ' a portion of a reserve,' which was of 
course the real object of the argument. Second, if the application had excluded the 
triangular portion between the railway reserve and the due north line, that triangle 
would have been excluded altogether from being selected, because it would be triangular 
and not a four-sided piece of land. I will now refer to the well-known judgment of the 
late Chief Justice, Sir Alfred Stephen, in Emery v. Sm-clay (8, S. C. K., 381), which 
expressly lays down this broad general rule, which I have never heard questioned by 
anyone till now, — ' The written application is the guide, although it rnay be looked to 
in connection with the actual occupation to explain what is meant by it.' Any definite 
fixed description is enough ' written in the application ' to ' guide ' all adjoining 
selectors and the G-overnment surveyor when he comes to survey the selection. In the 
same judgment, at page 375, it appears that it was the Government surveyor, Houghton, 
who had adjusted the shape of the selection, and of the adjoining selections, which were 
approved by the Minister. At page 378, Sir Alfred Stephen says—' The grant cer- 
tainly cannot be impeached by showing defects or even falsehood in the declaration.' 
Sir Alfred Stephen then laid down the seven following rules : — ' Krstly, the land 
purchased by the conditional purchaser is the land indicated by the written description 
contained in the application accepted by the Land Agent. Secondly, the " temporal^ " 
boundaries taken up on the land are not ultimately binding on either the Cro-rni or 
conditional purchaser ; but modifying the boundaries does not entitle the Government 
without the selector's consent entirely to change the site. To modify or adjust can only 
mean to vary the boundaries in some small degree, not to place it altogether somewhere 
else. Thirdly, but as the land necessarily means the land 'applied for, not the land 
supposed or intended by the conditional purchaser so to be, the Government clearly can 
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thereafter the sale and contrapt shalj be void, and the deposit shall be forfeited. Should 
the purchaser fail to pay the deposit the land shall be forthwith again put up by the 
agent, and who shall not accept any bid by the person so failing to pay. 

27. Eyery Land Agent sliall duly enter in a book, to be provided for the purpose, the 
particulars of all sales made by him under this Act. 

28. Whenever it shall become necessary or desirable to fix or ascertain any price, 
value, or sum of money which by this Act it is pr^ided may be iixed or ascertained 
by appraisement in case of dispute as to the amount of any compensation to be made 
under the provisions of thi^ Act, and in case of any matter which by this Act is 

and ought to place the seleotion suhstantiallif according to the description ; "'modified," 
if necessary, according tq circumstances. Fourthly, that it is not for a Government 
surveyor, of his own authority alone, and without confirmation by the Q-overnment, to 
place a free-selectpr on thc! ground or to modify the boundaries. That the modification 
or adjustment must, according to the statute, be by the Minister, and until- he has 
approved of or adopted the survey in any given case it will go for nothing. Fifthly, 
that this approval is in the nature of a judicial act, and, therefore, a modification once 
so confirnied or approved of cannot be reviewed. In other words, one modification by 
the Minister is all that the statute contemplates. Sixthly, that every free selection 
must, in shape and direction of boundarips, be jyhat the statute prescribes, and if not it 
will not be within the protection of the statute. But if it be made correct by approved 
adju3):ment, the law will then cover and protect the selection. Seventhly, thatif on 
the one hand a grant cannot be, impeached by showing that the Minister ought not to 
have been satisfied on the questioti of occupation and improvement, so on the other 
hand his not being satiq^ed on these points, and therefore refusing to authorize the 
issue of the grant, will not defeat the conditional purchaser's ParHamentary title, by due 
selection and purchase in the mode prescribed, followed by occupation and improve- 
ment, if all these points be established to the satisfaction of a jury.' These carefully 
elaborated rules, or rather considerations, from which npither I nor Mr. Justice Faucett 
dissented, though being worded we cannot be held to acquiesce in their exact expression, 
seem, to me to have placed the title of all free-selectors upon the proper and legal basis 
under all the four stages of complete seleotion. These four stages are under separate 
sections of the Act. First, selections by written applications under the 13th section. 
Second, temporary boundaries under the i6th section. Third, measuring merely 
with frontages or to the cardinal points under the 17th section. And fourth, occupa- 
tion, residence, and improvements tp the Si^tisfactipn of the Minister under the 18th 
section. Moreover, it is olivious that all these four stages in perfecting the free 
selections of the whole Colony p,re in their yery nature and form the essential circum- 
stances of the case, perfectly separate and jJistinct from and indeed inapphoable to each 
other. Thus, the boundaries and measurements prescribed by the 16th and 17th 
sections, which, are now by the defendant contended should be superadded to selections 
under the IStli sections, are altogether quite inapplicable to selectors under that section. 
Lastly, not only was no authority cited at the bar, but no authority can be cited for 
tjius cotnmingling all the 13th, 16th, 17th, and 18th sections together, and applying the 
terms of the later sections to the original selection already made under the 13th section. 
It is also clear that such a commingling of these sections would be contrary to all the 
rules for the construction of statutes, there being not a single word used in the 13th 
section to qouneot that section with the provisions of the subsequent sections, nor with 
the 17th section as to ' survey.' I think, also, it wiU be found that such a commingling 
of four sections of any Act of Parliament together into one construction is entirely with- 
out precedent or justification from any reported case or even dictum, and that such a 
novelty would be full of ipisohief and danger to the stability of any rights under every 
legislative enactment in our Sfatiite Book. Upon the first and second grounds, there- 
fore, I think the rule should be discharged, as I ha^e already stated. I only concurred 
with the rule nisi being granted in order to have the strict legal construction of the 
13th section finally and authoritatively settled ; otherwise, as the late Ghief Justice said 
in Ornery v. Ba/rclay, p. 376, ' every selector's grant in the Colony wiU be jeopardized,' 
if the applications in writing under the 13th section are to be siibjected to the ad- 
ditional requirements provided for in the subsequent sections as to ' survey,' &c. As 
to the third ground of tjie rule, viz., that the apijlioation is ' yoid and uijintelligible for 
uncertainty,' I am quite at a loss to discover anytliing unintelligible or uncertain in any 
of its terms or in the whole taken together. The point of commencement is given 
clearly enough, the nor);h-east angle of George Joachim's block, and the dimensions of 
the four sides— 60 chains, about 60 chains 50 links, about 50 chains, and about 47 chains 
— will obviously enclose an area nearly rectangular. They also seem 'to me to 
bring any surveyor back to the commencing point, or nearly thereto. If the 
defendant had wished to show this description void or unintelligible, he surely 
ought to have called some surveyor, or at least a surveyor's clerk, to swear that if he 
took this description as a ' guide' on the land, and placed himself at the commencing 
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jipthorized 01' diyecf^ed Ip be settled by arbitration, tlie appraiser or appraisers, arbitrator 
er arbitrators, ai^d umpire shall be appointed, and the j.ppiaisement or arbitration shall 
lie ponduptpd in maniier hereinafter mentioned, that is to say — 

(1.) The ^linister, or an officer authorized by him in that behalf, and the claimant Appointment of 
in matters hereintiefore directed or authorized to bp settled by appraisement, appraisers or 
or the parties interested in any dispute which by the provisions of this Act *'^''^*'^*°™' 
may be left to arbitration may concur in the appointment of a single appraiser 
or arbitrator, or failing such appointment each party on the request of the 

point, ' the north-esst angle of Q-eorge Joachim's selection,' }iP would bg-nuf(ble, from 
the description, to surrey the land professionally according to the four boundary lincis — ; 
a supposition too absiu-dto be entertained for a moment. Upon this point I will also 
repeat my lyord^ from the case of Osborne r. M'Alister (June 16, 18^5), in which I 
held that no rule ought to go upon the question of validity pf a despription,— ' Quite 
Sufficient evidence was before thp jury and ^be Court as to the identity of the lands 
described with those pooupied ; and, where that is the case, never was such a tbing 
known to the law as " forfeiture" for misdescription. Residence and improvement are 
conditions, but description is mere matter of conveyancing, and can never affect any 
man's title to land identified or capable of identification.' {BytliewoocC s GormeyatifCing, 
vol. 7, p. 418.) {Long v. Collier, 4 Buss., 267.) If the contrary were held to ^e law, 
every selector, or purchaser from a seleetpr, would be liable to have a surveyor, either 
from the Orpwn pi: a mere stranger, come upon his land and say — ' thougb you have 
paid your money, and compUed witb all the coiiditions, your boiindaries are not pro- 
perly described, ^nd the land is not yours.' There seems to me not the slightest 
ground, either in law or jijstioe, for holding any sucb novel ftnd oppressive cpnsti-uction 
to be put upon the statute as against free-selectors, 0^ against any other person holding 
under tbpse statutes. With regard to the fourtb ground, ^hat fhe verdict is against the 
evidence. After perusing the Judge's notes of the evidence, I think that the evidence 
of William Joachim, senior, c*f Klgajie Ms gf yvant, and of J. T. Jpapbim> is sufficieiit to 
support the verdict, although the defendant's witnesses deposed to a great many ciroum- 
staiifes of their own observations oalcnlated to disprove the exact occupation pf the 
plajntifE pn the laiid selected within the first month. And although there was also 
some attenipt to ' survey ' the plaintiff out of big selection, still the verdict was, in my 
opinion, quite .correct upon the direct testimony on behalf of the plaintifE, which tbe 
jftcy seem to have believed, jt must also be rejnembered that all the probabilities pf 
the case were that IVfr. Joachim and his sons wo^ald be very careful to ppcupy within 
theif seyeral allotments, as they knew 'suoji ocqupation was esgpntial to the legal 
initiation of their right to be there at all. It must also be clear that no Q-overnment 
suJ:vpyor can ^a^p the ppjver Ux modify, sp as to place a selector'? boundawep outside the 
point occupied, merely for the sake of endangering the selection. The consideration pf 
the Sth ground of tbe rule, tbat the yerdict is against law find the direction of his 
Honor the Chief Justice, is ipyplved in my previous remarks. In my ppinion it is quite 
clear that the rule cftTOot be supported pn any pf tbe pounds t^ken ; it should, there- 
fore, be discharged ^itb posts. 

Sir William Mapning said : " In tJiis page we Tyere ^sked tp gi'ant a new trial, pn thg 
groijnd that a special finding pf the jury upon a question pf fact was against the 
evidence ; and also upon oertijiii points pf l^w, which from tbeir wide-spread importance 
have required the fijllest consideration. My opinjpp, after close attention to all the 
mattets discussed before us, is that tbe plaiutfff's verdict pugbt npt to be disturbed. 
I. The speciai finding pf the jury had relation to a contest at the trial,* whether the 
plaintifE lid, in apcordappe with tbe ' Crown Lands AljWftipn Act of IS6I,' occupied 
wifliin one mputh ^fter cpnditipnal purcliase, a certain selectipn of 32p acres made fpr 
}iiBi' by )}if father on 20tb J^ebruary , ' l§t3, and foi: t'rpsp^ssing oif which by the 
defesdajit this action was brought. It had bpen cpjitcnded for the defendant, with the 
approval of the presiding Judge, that unless the plaintiff had occupied Ijis eelectiPn by 
way of ' residence' withlp its limits and yf itbin the month, his ^ctipn musp fs.il. 
Accordingly thg plaintiff sought to prpye his residence by the pccupation of a tent on 
the night of 19th karch, at a spot in the neighbourhood of, and »3 bp alleged, just 
within th^ ^puih-fisst pprnpr j and the defendant on the othpr h^nd asserted the spot to' 
be to the eaft of the proper corner Pi°' and therefore outside the selection. QThe ques- 
tion thus arjsipg jg's complicated by a sub-inquiry whether fbe plaintiff's eastern 
boundary was to be treated, for the purpose in hand, as a Uiip running nprth-easterly 
from his start;ing point as claimed in his original description, or as a line adjusted to 
the north cardinal point in accordance with the requirements of section 17 of the -^et. 
Much evidence was given on both sides as to the position pf the corner-pin and of the 
tent ■ respectively. In, summing up to the jury, the learned Chief Justice very carefnlly 
reviewed the evidence, and he asked the jury to state specially, whether they_ thought 
ths,t the plaintiff's residence, on the 19th pf March, was' to the west pf, that is to say, 
within his eastern boundary, or to the east of it. In returning their verdict for thi 
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other shall appoint an appraiser or arbitrator as the case may require, to whom 
the matter shall be referred : And every such appointment shall be made by 
the Minister or officer and the claimant, or by the parties to the matter in 
dispute uMer their hands in writing, or if such-party be a corporation aggre- 
gate under its common seal, and such appointment shall be deliTered to the 
appraisers or arbitrators, and attached to the award when made, and shall be 
deemed a submission to appraisement or to arbitration, as the case may be, 
by the parties making the same. 

plaintiff, the jury specially said : ' We find that the plaintiff was, on the 19th of March 
on the ground to the west of the true eastern boundary (red line in plan) according to 
the application, and also to the west of a line drawn north from starting point in that 
description.' It is this finding which is impugned ; And the question now is (accord- 
ing to our established rule), whether we can declare it to he ' manifestly wrong.' For 
my own part, I have little hesitation in stating an impression that the preponderating 
weight of evidence was against 'the finding ; but, nevertheless, I cannot say that the jury 
were ' manifestly vfrong.' There certainly was some evidence, which, if it were 
credited, supported the verdict j and the credit of a witness falls especially within the 
province of the jury to decide on. I am the more indisposed to question the finding, 
because it \Tas arrived at after the full review of the evidence of which I hove spoken, 
and in deliberate reply to a question put to the jury apart froan all other matters ; and 
because the terms of the finding itself indicate a clear comprehension of the questions 
for decision. I may further say that the very narrow and strict character of the point 
submitted for the decision of the jury would otherwise have disinclined me to interfere ; 
it was no more than whether a spot of ground on which the plaintiff went to reside in 
obedience to the law, and which was bond jide supposed to be on his station, was pre- 
cisely within his boundary, as subsequently ascertained, or a few chains outside of it; 
and, moreover, this narrow qu^tion had reference to the subject of occupation exactly 
within one month after purchase — a question which I regard as siriciissimi juris, and 
which, according to the argument, involves a no less extreme penalty than the loss of the 
plaintiff's purchase. I may add the commoli grounds of expense, delay, and harassment 
to the parties, and the special ground that in this case the question was of a character to 
strain the consciences of witnesses to the utmost ; and might become even more so if a 
re-trial were granted upon this particular pinch of the case ; and especially if the faint 
traces of residence which a tent would leave should now have become obliterated. On 
these grounds, I think it far better that a first deliberate decision by a jiuy upon the 
matter should be regarded as final and conclusive. II. The question of law first raised 
at the trial and before us related to the descrijpiion of the plaintiff's selection in his 
original application for purchase. There was no question as to / the regularity of the 
application in other respects ; or as to the payment of the deposit of 5s. , or as to the 
plaintiff's having been duly declared by the Land Agent to be the conditional purchaser 
as provided by section 13 of the Act. Nor could there" have been any difficulty in iden- 
tifying the land as described, inasmuch as the starting point was clear, and the lines from 
and to it were unmistakable. But the objection was, that the boundaries claimed were — ■ 
in the particulars which will presently appear— out of conformity with the requirements 
of section 17. The question is one which, according to my experience of the common 
imperfectness of descriptions by free selectors, has application to a great multitude of 
cases ; and as it amounts to a questioning of the selectors' titles in all such cases, I shall 
not hesitate to go fuUy into my reasons for deciding against the objection. It is true 
that the recent enactment in section 14 of the Amending Act of 1876 has given to the 
Minister power under which any error may be conclusively rectified, but it is not to be 
supposed that those powers will have been exercised in all the cases that might come 
under question if the point taken in this case were not sustained. Tlie description was 
as follows ; ' County of Cadell, parish of Moama, 320 acres, commencing at the north- 
east angle of the block applied for by George Joachim, thence north-easterly along the 
reserve for railway line 60 chains, thence west about 60 chains 50 links, thence south 
about 57 chains, and thence east along the northern boundary applied by [sic, but 
necessarily meaning 'applied for by'] G-eorge Joachim, about 47 chains, to the commen- 
cing point.' The description was a mistaken one in respect of its eastern boundary, it 
being made manifest by the starting point, and the southern and other boundaries to the 
westward and northward of it, that the' selection was not on the railway line, but was a 
back block ' without frontage ' to the westward of a selection on that line which had 
previously been made for one of the plaintiff's brothers. That other selection had rightly 
given a north-east direction to its eastern boundary, because such was the coiu-se of the 
railway line which constituted a ' frontage' ; and in consequence of the diagonal direction 
thus caused, the length of tliis line was 60 chains instead of about 57 chains, which would 
have been its length in a due north direction j and its northern and southern boundaries 
(being themselves directed to their cardinal points) were necessarily of the unequal lengths 
also stated in the plaintiff's description, so as to meet the termini of the frontage. 



APPENDIX. 221 

(2.) After the making of any such appointment the same shall not be revoked Appointment 
without the consent of both parties, nor shall the death of either party operate rev^^^ 
as a revocation. 

(3.) If for the space of sixty .days after :any such dispute or matter shall have Single appraiser, 
arisen, and notice in -writing by one party, who has himself duly appointed an or arbitrator to 
appraiser or arbitrator to the other party, stating the dispute or matter to be ^'ef ■''°'^'*'" 
referred, and accompanied by a copy of such appointment, the party to whom 
notice is given fail to appoint an appraiser or arbitrator the appraiser or arbi- 
trator appointed by the party giving the notice shall be deemed to be appointed 
by and shall act on behalf of both parties. 

Obviously, the brother's description had inadvertently been copied into that of the plaintiff, 
BO far as concerned its eastern bovtadary and its consequent lengths of lines on that side of 
the block ; but otherwise there could be no doubt as to the position of the block described 
for the plaintiff, or as to so much of it (being the great bulk of the block) as was not 
affected by the error. The Chief Justice ruled at the trial (in which ruling I concur), 
that the error was self -corrected as to the railway line being a boundary ;■ and he there- 
fore allowed the words ' along the reserve for railway line ' to be rejected ; but be con- 
sidered that the residue of the error (however, obviously associated with the rejected 
part) could not be so disposed of, and that the description must therefore be read as 
giving a line 'north-easterly 60 chains,' and with the north and south boundaries of the 
unequal, lengths therein stated. The effect undoubtedly was, that the description wa» 
partially out of conformity with the measurements prescribed by section 17, which says, 
in respect of blocks vrithout ' frontage,' that they ' shall be measured in square blocks, 
with their boundaries directed to the cardinal points.' And his Honor considered that 
the plaintiff's application was thereby wholly vitiated, and that he had consequently 
no right of action against the defendant. He, however, reserved the question for further 
consideration here ; and it has now been argued before us as ground for setting aside the 
verdict which the plaintiff obtained in opposition to the ruling. In discussing the matter, 
it will first be important to see exactly how far the description is in due conformity with, 
and how far out of conformity with the required measurements j and with this view it 
win be convenient to state that the ordinary official measurement of square blocks of 320 
acres gives to each line a length of 56 chains and 57 links — for which the words ' about 
57 chains' in this description may be regarded as an equivalent. Now, here it will be 
seen that the northern, southern, and western lines are all directed to their cardinal 
points, and therefore adapted to the formation of a square with such direction of boun- 
daries ; and that the western boundary is of the right length for a square containing 320 
acres — that is to say, 'about 57 chains.' From which last fact it follows as a mathe- 
matical sequence, that the eastern boundary must, by reason of its uniting the same 
parallel east and west lines) be of the same length from due north to due south. Conse- 
quently the objection is confined to the divergence of the eastern boundary line to the 
east of due north, and to the effect of that divergence upon its own length and upon the 
lengths of the north and south boundaries to reach its termini. And next, it is essential 
to the right appreciation of the proposition before us that we should see clearly to what 
it amounts when extended to its full proportions. The contention was, that the acqui- 
sition of land by way of conditional purchase from the Crown is by statute .only ; and that 
where (as is usually the case) it is in derogation of the previously vested rights of a 
pastoral lessee, the Act must be construed strictly against the purchaser ; and consequently, 
that although nothing is said as to boundaries in the purchase clause, section 13, yet 
that the requirements of section 17 must be annexed to its provisions by implication, and 
must be peremptorily followed ; and any departure from those requirements, although 
partial, must, it was said, render any application for and declaration of purchase under, 
section IS absolutely and wholly void ai initio, so as to be incapable of being set up by 
any subsequent matter or by any authority whatever. Accordingly, it was denied that the 
selector himself could correct his error by adjusting his actual occupation to regulation 
boundaries, or by the marking under section 16 of ' temporary bounc&ries ' in accordance 
with the regulations, or by the survey of a licensed surveyor at his instance in default of 
a Government survey within a year, as also authorized by that section j and it was in 
like manner denied, that the Government could, by any official survey, adjustment, or 
modification, or concession, cure or waive the defect or remove its alleged fatal oonse- 
qucBces. Hence it was further said, that as the foundation of the title was absolutely 
void, the selector would remain without title of any kind, even after full performance of 
the conditions for improvement and residence under section 18. And doubts were very 
consistently suggested whether the alleged void inception of title would not even vitiate 
a grant issued upon payment of the balance of purchase money, on the ground that 
grants can only be issued in accordance with the Act, and that a grant to one who had 
not become a purchaser in strict accordance vrith that Act jvould be ultra vires. And 
lastly, it must be observed that the right of contesting a conditiohal purchaser's title on 
this ground was claimed not to the Crovm only but to any person having an interest in 
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(4.) The award of jiny appraiser or appraisers, arbitrator or arbitrators, appointed 
in pursuance of this Act, shall be binding, filial, and conclusive iipon aU persons, 
■ and to all intents and purposes whatsoeyer. • , 

(5.) If before the determination, gf any matter so referred any appi-aiser or arbi- 
tratoi; die, or beobnie iiicapable to act, the party by whom such arbitrator was 
appointed may appoint iii writing another person in his stead ; and if he fail 
po to do for tWe space of sixty days after notice, iii writing from the other party ' 
in that behalf, the remaining appraiser or arbitrator inay proceed ex parte, 
and every appraiser or arbitrator so appointed shall hare the sapie powers and 
authorities as were vested in the appra'iser or arbitrator in whose stead the 
appointment is made. 

disputing it. These extreme views appear to me opposed to the spirit of the Act and 
not justified by any soiiiid, interpretation of its language. As regarils the principles on 
which the Act oiight to be interpreted, my opinion is tha^i instead of construing ii 
rigidly against the conditional purchaser, the Court is bojind to follow the policy of this 
Act and the contemporaneous Crown Lands Occupation Act, which most manifestly is jto 
encourage and facilitate th^ settlement of the coilhtry by meaiis of, and for the benefit 
incidentally of resident and improving purohaseijs, find to subdrdiiiate thereto the tenure" 
of the Crown's pastoral lessees. This is a broad State policy, bj which the Legislatiiire 
designed to promote the general well-being and advancement of the country in directions 
of national importance ; and under its guidance I think it our judicial duty to give effect 
to the beneficial piirposes of the Act to the fullest extent which its language will fairly 
perinit. And, as concerns the particular subject of descriptions in original apphcations, 
I think we might reasonably leiin (if it were necessary) to the supposition, that as the 
Legislature intended to work out its poUcy ^y a class of persons who would generally be 
unlearned inen, and very frequently out of the reach of help in framing their supplica- 
tions, it neither expected a perfect understanding of the Act in the way of implication 
from clause to clause, nor intended to require such eiactuess.in descriptions as would 
stand the test of rigid and adverse legal criticism. And I further think, we may gather 
that Parliament did hot rdean to bar all possibility of remedy in respect of the errors 
into which they roight fall, or to withhold aU authority for that purpose from the Crown 
and its Ministers. If indeed the Legislature had contemplated such rigidity, it would, 
I think, have expressed its requirements in plain and unrdistakable words, and wotdd 
have been equally clear in indicating the penalties for non-compliance. Yet, here we are 
asked to adopt a rigid construction ; and accordingly the foundation of the argument is, 
not that the section in the Crown Lands Ahenation Act to which selectors are directed for 
their applications coiltains any express provisions as to the statement of boundaries or any 
ciautionaxy reference to such provisions elsewhere, but that the requirements of -section 
17 must be annexed by judicial implication to those of section 13. And as regards the 
penalty for non-compUancc, the argument appears to me to rest wholly upon implica- 
tions of an even more remote and unsatisfactory character,^rall which is opposed to the 
spirit in which I feel bound to read the Act. Apart, however, from such special con- 
siderations as I have hitherto mentioned, I cannot accept this proposed association of the 
13th and 17th sections in the sense of creating a peremptory obligation, to observe the 
regulations of the latter in the original application, on pain of total invalidity. Section 13 
simply authorizes the purchase of ' any unoccupied Crown Land ' other than town and 
suburban lands, &c., and not being less than 40 acres nor more than 320, and makes aio 
reference to section 17 ; whilst the latter section is J)alpably addressed to the subject of 
official surveys, and the final settlement of boundaries by the authority of the Q-overn- 
ment at a time necessarily subsequent to the purchase, and is correspondingly free from 
any express reference to clause 13. That the character of section 17 is such as I have 
stated, is manifested by the immediately preceding section, in which a survey by a licensed 
surveyor is authorized ' in case the land shall not he surveyed by the Q-overnment -mthin, 
twelve months from the date of application,' and by the terms of section 17 itself, and 
especially by the words and the subject matters of the proviso therein. It is true that 
section 17 commences by saying, that lands which have been ' measured by the authority 
of the S-overnment ^»*eOTot«^ to the conditional purchase' shall be 'taken' in portions as 
measured j and so far it may very reasonably be read as referring to the original taking 
under section 13, not only because of the words used, but because the land having , 
already been measured and charted may readily be described by its ascertained boun- 
daries or by simple reference to the charted number of the block. But as regards lands • 
not previously measured, it enacts that frontage lands ' shall have ' then- boundaries to 
the frontage with their other boundaries directed to the cardinal points ; and in respect 
of lands without frontage, such as that now in question, the language is that they ' shall 
be measured ' in the form, already stated. And then comes the proviso, which puts it 
beyond question that the Legislature was thinking only of measurements and final settle- 
ttients of boundaries by the authority of the Government, seeing that it provides ' that 
modificaiidns of honMoHes rimy ie made hy the Minister for Lands, ani necessary road- 
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(6.) In case a single arbitrator die, or become incapable to act, before the making in cage of death 
of his a-ward, or fajl to make his award within sixty days after his apjpointment, or (allure to act 
or within such extended time, if any, not exceeding thirty days, as shall have ^^ ?• ^'"s'e ap- 
been duly appointed by him for that puj-pqse, the matters referred to him shall trator '"^"''' 
', be again referred to appraisement or arbitration under the proTisions of this 

Act as if no former reference had been made. 
(?.) In case there be more than one appraiser or arbitrator, the appraisers or arbi- Appraisers or 
trators shall, before they enter upon the reference, appoint, by writing under appotatan *° 
their hands, an umpire, and if the person ajppbinted to be umpire die, or become umpire, 
incapable to act, the appraisers or arbitrators shall forthwith appoint another 
person in his stead ; and in case the appraisers or arbitrators neglect or refuse 
to appoint an umpire within thirty days after being requested so to do by any 

ways and water reserves excluded from such measurement.' This being the obvious 
primary object of section 17 as regards unmeasured blocks, I think it would be a very 
violent implication to hold the applicant bound exactly to observe its provisions withotit 
hope or possibiHty of correction in case of error. I cannot suppose that Parliament so 
intended. On the contrary, the introduction of these regulations into a clause somewhat 
■ remote from- section 13 (and separated from it by clauses for clearly progressive matters 
after purchase arid before survey), and J)rbvidiiig.for final action by the G-overnment in 
the way of measurement and reservations, &c., appears to me to indicate an intention 
to impose the duty of bringing selections into conformity with the regulations upon 
the G-overnment rather than on the unlearned selector ; and, at the same time, I 
think that these provisions, together with that as to modifications of boundaries, 
import that the Q-overnment was to have some po-wer to correct the blunders 
which might occur in selectors' claims, and' not to be a mere instrument for 
measuring on the ground what the selector might have rightly described on paper. 
It may be true that lelectors were expected to observe these provisions to the best 
of their power ; and there can be no doubt that any prudent man who knew what 
to do, -would very careftdly describe his boundaries at the outset according to the form 
which they must (in the absence of special gi-ounds for modification) be ultimately made 
to assume. And it may be that a total disregard of the regulations for measurement 
might justify the entire rejection of the application by the Crown (which would there- 
upon, however, return the deposit, and thereby put the selector itito a position for 
immediate re-purchase) , or it might, perhaps, even vitiate the purchase altogether in 
relation to the prior pastoral lessee. But I am of opinion, that in a case of sueh pa/rfial 
nonconformity as in the present case, there is no ground for deeming the application 
wholly and irreraiediably void, either as against, the Crown or the pastoral lessee. As to 
part of the land applied for, I hold that the plaintiff's right must be reoognize'd by both 
and by this Court ; and as the defendant's trespasses extended over the whole area 
appUed for, this is enough for present purposes. The part I here allude to, is so inuoh 
of the land as would be within a true square, with boundaries to the. cardinal points 
from the starting point and along the southern boimdary as described. This would 
give approximately some 225 acres wholly within the 320 acres as applied for and 
trespassed over. But further than this I am not prepared to deny the right of the 
Crown, in the absence of conflicting purchases, to correct the plaintiff's blunder, and to 
give him, if it should see fit, the whole quantity applied for. On the contrary,-! incline 
very strongly to the opinion that it possesses the necessary authority. Not only do the 
provisions of section 17 appear to me to indicate, as already said, an imphed grant to 
the Government of powers for adjustment and correction, but I think that r we may 
derive some aid towards adopting this implication from the folio-wing matters,. that is to 
say, from the general policy of the Act, and especially from the reference to the 
•Minister's ' being satisfied' as to the performance of the conditions of section 18 ; 
from the position of the Cro-wn and Government relatively to the Crown Lands and to 
the selector, as importing authority ; from the relation of vendor and vendee, which 
moref or less implies some power for mutual concession and adjustment; from the fact 
that the Crown has accepted the application and deposit, and declared the purchase in 
accordance with the statute ; and from that regard wliich the tenderness of the law 
demands to the alleged alternative of a total loss' by the conditional purchaser of the 
homestead he was eiacouraged to acquire, and of the money, time, and labour bestowed 
on his purchase and in pei^forming the statutory conditions. And if I be right in 
assigning to the Q-overnment any powers whereby the original defect becomes susceptible 
0/ correction, it ioWoyis (independently of what I have said as to the plaintiff's right 
to a reduced square) -that such an application as the plaintiff's cannot be regarded as 
vhoUj void ab initio. On these grounds, I hold that the objection now under con- 
sideration does not bar the plaintiff's right of action in this case. The remaining 
questions had reference to the obligation of a conditional purchaser, under 16 of the 
'AUenatjon' Act, to oceupt/ his land within one month of the date of purchase; 
and to the . effect of failure therein as effecting the respective legal positions of the 
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party to tlie appraisement or arbitration, the Minister may appoint an umpire, 
and he is hereby empowered so to do, and the award of the umpire shall be 
binding, final, and concluBiye upon all persons and to all intents a;nd purposes 
■whatsoever. 
(8.) In case appraisers or arbitrators fail to make their award within sixty days 
after the day on which the last of them was appointed, or within such extended 
time, if any, not exceeding thirty days, as shall have been duly appointed by 
them for that purpose, the matters referred shall be determined by the umpire ; 
and the proTisions of this Act with respect to the time for making an appraise- 
ment or award, and with respect to extending the same in the case of a single 
ai'bitrator shall apply to any umpirage. 

(9.) Any appraiser, arbitrator, or umpire, appointed by virtue of this Act may 
require the production of such documents in the possession or power of either 
party as he may think necessary for determining the matter referred, and may 
examine the parties as witnesses on oath. 

(10.) All costs of and consequent upon the reference shall be in the discretion of 
the appraiser or appraisers, arbitrator or arbitrators, or of the umpire, in case 
the matters referred are determined by an umpire. 

(11.) Any submission to arbitration under the provisions of this Act may be made 
a rule of the Supreme Court of the said Colony on the application of any 
party thereto. 

(12.) Before any appraiser, arbitrator, or umpire shall enter upon the consideration 
of any matter referred to him as aforesaid, he shall make out and subscribe a 
declaration in the form following before a Justice of the Peace, that is to 
say : — 

I, A.B., do solemnly and sincerely declare that I am n(^ directly or indirectly 
interested in the matter referred to me, and that I will faithfully, honestly, 
and to the best of my skill and ability, hear and determine the matters 
referred to me imder the " Crown Lands Alienation Act of 1861." 

(13.) And such declaration shall be annexed to the appraisement or award when 
made, and if any appraiser, arbitrator, or umpire s^lall wilfully act contrary 
to such declaration he shall be guilty of a misdemeanor. 

(14.) Every appraisement or award shall be in writing, and shall Be transmitted to 
the Surveyor General, and deposited in his office. 

29. Any instrument of sale or conveyance made and issued under this Act may be 
proved in all legal proceedings by the production of a certified copy thereof, signed by 
the officer to be authorized for that purpose, under any regulation made as hereinafter 
enacted. 

30. The Governor, with the advice aforesaid, may make regulations for carrying this 
Act into full effect, so as to provide for all proceedings, forms of grants, and other 
instruments, and all other matters and things arising under and consistent with this 
Act, and not herein expressly provided for ; and all such regulations shall, upon being 
published in the Gazette, be valid in law : Provided that a copy of every such regula- 
tion shall be laid before both Houses of Parliament within one month from the issue 
thereof if Parliament be then in Session, or otherwise within one month after tho 
commencement of the next ensuing Session. 

31. This Act shall be styled and may be cited as the "Crown Lands Alienation Act 
of 1861." ' 



plaintiff as purchaser and the defendant as prior pastoral lessee — the contention being 
that such occupation must be by way of residence, and that any failure to occupy to 
the day or within the precise boundaries vvould absolutely and irremediably vitiate the 
purchase, and be fatal to this action. These points were of course independent of the 
previous questions as to the description in the plaintifi"s application, and were therefore 
subject to the assumption that the plaintiff's purchase was perfectly regular and complete 
in its inception under section 13. My opinion is against the defendant's contention ; 
but as I uphold the jury's finding that there had been occupation in accordance with 
the rviling, it is not necessary to enter more fully upon the subject in this place. In 
another case {A. Joachim t. G' Sliatiassy) which also stands over for judgment, my 
reasons for the above opinion will be required and will be 'fully stated. Upon tho 
whole of this case, it appears to me that the plaintiff acquired h title to the land by 
his purOhase ;, and that according to the jury's finding of residence he sufficiently 
entered into occupation and possession to enable bim to maintain tills action; and 
th^t the rule for a new trial ought therefore to be discharged with costs. 

(™), p. 210. See the case *Kyro,.47Mi»eJbocWff>v.O'SAaM<wsy,set out in note ('*),p.201. 
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39 Vic. No. 13. An Act to declare and amend the Laws relating to Crown 
Lands. [1 0th' August, 1875.] 

Wheeeas it is expedient to remove doubts whicli have arisen in the coustruetiou of Preamble 
the "Crown Lands Alienation Act of 1861," and of the "Ci-own Lands Occupation 
Act of 1861j'_^ and to amend the said Acts in certain particulars, and to make fm-ther 
provisions, in respect of .the alienation and occupation of Crown Lands : Be it therefore 
enacted by the Queen's Most Excellent Majesty, by and with the advice and consent of 
the Legislative Council and Legislative Assembly of New South "Wales, in Parliament 
assembled, and by the authority of the same, as follows : 

1. The sections and pai-ts of the '»Crovra Lands Alienation Act of 1861" and of the Eepeal. 
"Crown Lands Occupation Act of 1861," respectivelymeutioued in the Schedule to this 

" Act, shall be and the same are hereby repealed. 

PAEiC J, 

Alibnatigit. 

2. Upon application by the holder of any lease or promise of lease of Crown lands Sales in conslder- 
coniaining improvements made previously to the expiration of the term therein mentioned *''™ °' ™' 
for the 'sale of any Crown land other than land within a proclaimed gold field, or upon P™™'"™'*'- 
application by the improver or his assigns iu authorized occupation, made at any period, 

for the sale of improved Crown lands in proclaimed gold fields, the Governor in 
Council may sell and grant such lands respectively to "the owners of such improvements, 
without competition, in fee jsimple, at a price, as. to town and suburban lands and lands 
on a gold field within areas reserved from conditional sale, to bo fixed by the Grovernor 
in Council, not being less than "at the rate of eight pounds per acre of town lands,- and 
two pounds ten shillings per acre of suWrban lands and lands on a gold field within 
such reserved areas, or as regards the two latter classes of laud for any portion less than 
an acre, and as to all other lands at a price to bo fixed by appraisement not being less than one 
pound per acre : Provided that the price so to be fixed as aforesaid shall bo exclusive of the 
value of the improvements in respect of which such sale is made, and provided also 
that improvements of value equal to the minimum auction prices' of such lands 
respectively shall be sufficient for the purpose of the applications hereinbefore mentioned : 
Provided also that such sales shall be made in accordance with the general subdivision 
of the land whether town, suburban, or other lands, and shall embrace only alldtmonts 
_pT portions oh which improvements may stand; and that the area shall not for each 
improvement exceed half an acre for town land, tv.o acres for suburban land and land 
on gold fields within areas rfcserved from conditional sale, and six hundred and forty 
acres for other lands : Provided also that any sales wliich may have been effected under the 
eighth section of the " Crown Lands Alienation Act of 1861" of portions exceeding 
two acres in virtue of improvements on gold fields, not being ' vrithin such reserved 
areas, arff hereby declared to be valid in law : Provided also that with reference to land 
sold within a gold field the same power'of annulling such sale is hereby reserved to the -., 
Governor iu Coujicil as nov? exists under the fourteenth clause of the " Crown Lands 
Alienation Act of 1861" with regard to lands conditionally purchased. 

3. The improvement in respect of which any land may be sold and granted shall be ImproveUients 
any "work or erection of a fixed character, and such as would render more beneficial the in respect o^ 
occupation and use of the said land, and which shall have been constructed, erected, j,g made. ^^ 
placed, made, or maintained at the cost of the person applying to purchase in respect 

of any such improvements, or of the person or persons, either singly or continuously, 
through whom Such applicant claims ahd is entitled to the land whereon are such 
improvements : Provided that such improvements have not at any time before been 
used for a like purpose. 

4. No person shall be entitled under the second section of this *Act to a sale or grant Value of im- 

of lands, other than town or suburban lands or lands on a gold field, within areas entMehoUerto 
reserved from conditional purchase, unless the improvements in respect of which the sale purchase, 
and grant is applied for shall be of the value of forty pounds or more, and .shall be so 
situated that it shall be possible to include them vritlun a portion pr area corresponding 
to the value of the improvements, and measured in accordance with the regulations for 
the time being of the Governor in Council. 

-5. No-improvements on any Crown lands shall exempt such lands from conditional Value of im- 
sale or pre-emptive lease unless such improvements shall be of the value of forty pounds garlondiMonal 
but subject thereto improvements on such lands shall be deemed sufficient for such purchase. 
exemption if they shall be of the value (to be determined by appraisement if disputed) 
of twenty ^shillings per acre.* ' , 

6. The word " person" in the thirteenth section of the " Crown Lands Alienation Conditional 
Act of 1861" shall, in respect to conditional purchases applied for and made previous purchases by 
to the passing of this Act, be held to mean and include any person whether under or ""mors, 
over the age of twenty-one years, but from and after the passing of this Act such vvord* 
" person" shall mean only such person of or over the age of sixteen years : Provided 
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always that the psoTision in this section as to the conBtruction of the said word 
" person," in cases of such purchases before the passing of this Act, shall not be held 
to apply to or afEect any case in which a conditional purchase by any person under the 
age of twenty-one years came in question, either directly', or indirectly, in any litigation 
pending on the sixteenth' of April, one thousand eight hundred and seventy-fiye. ' 

7. Every application for a conditional purchase must be tendered in person by the 
applicant to the Laud Agent of the district. And in eyery case where such applicant 
is under the age of twenty-one years he shall state in his application that he is of the 
age of sixteen years or upwards. Should such statement be proved at any time there- 
after to be untrue the purchase shaJl become void, and the deposit forfeited. '. 

8. Where the balance of the purchase-money of any conditional purchase made 
after the passing of this Act is not paid at the expiration of three years'from the date 
of such purchase, or vrithin three months thereafter, as required by the eighteenth 
section of the " Crown Lands Alienation Act of 1861," the conditional purchaser or 
his alienee shall in Heu of the payments provided for by the said eighteenth section, 
pay within such period of three months after the expiration of the said term of three 
years to the Colonial Treasurer, or the Land Agent of the district, _ the sum of one 
shilling for each acre of such conditional purchase, and thereafter between the first 
day of January and the first day of Apnl in each year pay to the said Colonial 
Treasurer or the Land Agent aforesaid, a like sum of one shilling per acre, until th'o 
balance, together with interest, at the rate of five per centum per annum thereon, 
shaU have been paid, when a grant of the fee simple shall be made to the then rightful 
owner : Provided that if any default be made in making such payments as are herein 
required, the land shall become forfeited to Her Majesty, and be liable to be sold by 
auction, and all payments made in respect thereof shall be forfeited : Provided further, 
that any such, conditional ptirchaser may between th6 first day of January and the 
first day of April in any year make two or more such payments of one shilling per 
acre : Provided also that any holder of a conditional purchase under the " Crown 
Lauds Alienation Act of 1861," at the passing of this' Act, may by any writing 
addressed to the Colonial Treasurer, or the Land Agent aforesiid, avail himself of the 
provisions of this clause as to payment of balance of purchase-money and interest 
thereon, and shall be subject to the penalties for non-payment aforesaid. ' 

9. No person shall beconje the conditional purchaser of any land who is in respect 
of the laud which he applies to purchase, or ftny part thereof, a servant of, or an agent 
or trustee for any other person, or who at the time of his application has, entered into 
any agreement, express or implied, to permit any other person to acquire by purchase, 
or otherwise, the land for which he applies, but aU land applied for to be conditionally 
purchased shall be for the bond fide use and benefit of the applicant, in his ovm proper 
person, and not as the servant, agent, or trustee of any other person : And all contracts, 
agreements, and securities made, entered into, and given, with the intent of violating, or 
which (if the same were valid) would have the effect of violating the provisions of this sec- 
tion, and all contracts and agreements relating to land hereafter conditionally purch^sfed, 
made or entered into before, a.t, or after such purchase, and to take effect wholly Or in 
part at or after the completion of the*oonditions reqtured by the eighteenth section 
of the " Crown Lands Alienation Act of 1861," shall be and are hereby declared to be 
illegal and sEbsolutely void whether at law or in equity. And if any person shall in 
violation of the provisions of this section become the conditional purchaser of any 
land, aU the right, title, and interest of the conditional purchaser or of his assighee, 
having notice of such violation, and aU moneys paid'in respect of such land, and the 
land itself with all improvements thereqn shall on notification to that effect in the 
Gazette be absolutely forfeited, and the said laud shall again become Crown lands open 
for conditional purchase or sale by auction as the case may be under the provisions of 
the " Crown Lands Alienation Act of 1861 " and of this Act. 

10. Any person who shall enter into any such contract or agreement as is declared to 
be illegal by section nine of this Act shall be guilty of a misdemeanor, and on con- 
viction thereof be imprisoned and kept to hard labour for any term not exceeding two 
years. 

11. Any person, between the ages of sixteen and twenty-one years, who, after the 
passing of this Act, shaU become the owner of a conditional purchase, and shall whilst 
such owner either personally or by agent enter into any agreement for or in relation to 
the performance of any work or rendering of any services on such conditional purchase, 
or in relation thereto, or shall, being such owner as aforesaid, enter into any agreement 
for or in relation to the loan of- money, or the sale or purchase of goods and chattels of 
any description whatsoever, or into any agreement connected with the occupation, 
management, or general purposes of such conditional purchase not contrary to this Act, 
shall be subject to the same liabilities and have the same rights in respeet of Such 
agreement as if he were of the full age of twenty-one years. 

12. If at the tiine of conditional purchase hereafter made of any Crown land such 
land shall not have been surveyed by the Q-oyemment, temporary boundaries thereof 
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commencing from some well-defined point, shall be determined by tbe conditional pur- land until sur 
chaser, who in every case where residence is reqvdred shall within three months from J^y*"* ^^ 
the date of application occupy the land as his bond fide residence. And any dispute '^°™™"^°'' 
between such purchaser and any other person other than a holder in fee or his alienee 
claiming any interest therein respecting such boundaries shall be settled by arbitration : 
Pi'ovided that if such land shall not be surveyed by the GrOTemment within twelve 
month9»from the date of application the pm-chaser may by notice in writiiig to the 
Land Agent for the district withdraw his application, and thereupon he shall be entitled 
to a refund of any deposit paid by him, or he may have the land surveyed by any 
licensed surveycff f or the time being authorized by the Minister to mate any such survey, 
and the expense of such survey in accordance with the gcale of cha):ges fiSed, or to be 
fixed by the Surveyor G-enefal, shall be allowed to sUch purchaser as part payment of 
hia purchase money. 

13. Crown lands condilionally piirchased shall if measured by the authority of the ^"""j^' , .. 
Government previously to such purchase be taken in'portions as measured, if not exceeding ^rtirasTblecte^ 
six hundred and forty acres, unless the applicant shall apply to purchase a, part of such and reservatloa 
portion and shall pay the cost of the survey by way of subdivision of the same, and "' J'"*^^ "'"^ 
the Minister shall approve thereof. And no land shall be considered to be measured ^ '■ 

until the plans of ftie measurement shall have been approved of by the Sui-veyor 
General, of which the signature of the>said Surveyor Q-eneral or the officer by him 
deputed on such plans shall be evidfence, and every conditional purchase if unmeasured, 
and having frontage to any river, creek, road, or intended road, shaE, if within the first 
class settled districts, have a depth of not less than twenty chains, and otherwise shall 
have a depth of not less than sixty chains, and shall have the boundaries 'other than the 
frontage directed to the cardinal points, and if having no frontage as aforesaid shall be 
meashred in a rectangular block dnd with boundaries directed to such cardinal "points : 
. Provided that no^rontage as aforesaid and no boundary of such rectangular block shall 
exceed eighty phains in a direct line : Provided that shoidd it appear to the Minister 
desirable the boundaries of portions having frontages may be made approximately at 
fight angles with the frontage, and may be so applied for, and may be otherwise modi- 
fied, and the boundanes of portions having no frontages may be modified and necessary 
roadways and water reserves may be excluded from any measurement. 

14. No error or uncertainty in the description of land conditionally purchased, whether Error in des- , 
before or after the passing of this Act, shall vitiate the purchase in any case where the oription not to 
Minister is satisfied that the land oocupiecL by the conditional purchaser is the land ^ ** * P'"''' *• 
intended to be described in his appUcation. And if the Minister shall at any time 

notify to a conditional purchaser the description of the land purchased by hlra, as finally 
approved of by such Minister, such notification shall be conclusive evidence that the land 
therein described is the land conditionally purchased, p') 

15. if at anytime it shall be deemed expedient to proclaim a public road through Eoads through 
any land conditionally purchased, it shall be lawful for the Governor in CouncU, by 5^^; "^ *""" 
advertisement in the Gazette j to resume so much of the land as may be required for the 

purpose as such public road : Provided that the conditional pm-chaser or his alienee * 

shaU receive a refund of the purchase money paid in respect of the land so resumed, 
as also of any amount expended thereon by way of iinproveinents. 

16. If any part of a measured piortion of Crown lands measured as aforesaid by the n part of 
authority of the Government shall be improved to the extent of not less than forty ^o^proved, 
pounds, the residue of such measured portion, if not less than forty acres, shall for residue may be 
all purposes of conditional purchase, be held to be Crown lands, and as such open to conditiomlly 
conditional purchase in the same way as other Crown lands, if the Minister shall porimased. 
approve sudi purchase, and any person who shall conditionally purchase the said 

residue shaU pay the cost of subdivision. , . 

17. Crown lands conditionally purchased, which shall be proved to the satisfaction Forfeiture of 
of the Minister after inquiry before a Commi^sione* in the manneir heremafter pro- ty j|S?5; 
vided, to have been abandoned by the purchaser or his alienee at any time after the 
expiration of three months from the date of application to purchase, may by the 
authority of the Governor in CduncU be declared forfeited by notice in the Gazette, 

and non-compliance with the condition of residence according to the provisions of the 
eighteenth section of the " Crown LanUs Alienation Act of 1861,!' shall be held to be 

(") Ejectment by grantee against conditional purchaser, Defendant claimed title by 
virtue of conditional purchase prior to issue of grant,— his appUcation to purchase 
having been considered uncertain in the description of the land, he tendered his 
apphcation for a certificate under the 14th section of the Crown Lands Acts Amend- 
ment Act. The certificate had been issued subsequent both to the date of granfe and 
commencement of action; the Judge ruled that the" certificate was inadmissible in 
evidence. Held, that the evidence was improperly rejected. SeU, per Hargrave and 
Faucett, J.J. (Martin) C.J., dUsentiente) , that the 14th section was retrospective,— 
Jiines V. Gordon, 9.0., Sept. 5, 1876, 
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an abandonment: Provided that the period of thi-ee years, within which tie con- 
ditional purchaser or his legal aUenee is requii-ed to effect impyovements, may be held 
to commence from the date of the survey of the lands applied for. _ 

Conditional pur- 18. In the event of land conditionally purchased devolving on or becoming Tested m 
?l'?s«.J'»wtobe person hf testamentary disposition or operation of law, the same shall be held and 

innentea. enjoyed by such person as a conditional purchase subject to the provisions of the 

" Crown Lands Alienation Act. of 1861" and tliis Act, save and £xcept the condition as 
to residence, {inything in the said or this 4-Ot to the contrary notwithstanding, 

19. Any land which shall have reverted to Her Majesty, or have become forfeited 
under the " Crown Lands Alienation Act of 1861" or this Act, shall thereupon, if the 
same be within an area under lease or promise of lease, return, together with any land 
held under pre-emptive lease in connection with such first-mentioned land, to the per- 
son entitled to such area by virtue of such lease or promise of lease at the time of such 
reverting or forfeiture, subject nevertheless to sale as by the said Acts provided. 

20j In the measurement of any additional selection or selections of land, the front- 
age to the total area shall not exceed the extent which would be allowed to an original 
conditional purchase made in one block of six hundred and forty acres : Provided 
further that the intervention of a road, not being a main road, between any land 
originally held and any additional selection shall not invalidate such additional selec- 
tion. 

21. No holder in fee simple of land who sTiaU hereafter make any conditional pur- 
chase of adjoining lands under the twenty-second section of the " Crown Lands 
Alienation Act of 1861," shall be entitled to a grant in fee simple of such adjoining 
land, unless he shall at the time of making application have been resident for three 
years on the land so held in fee simple, or shall before the expiration of three years 
from the date of the application have resided for three years on the said land, or on the 
land conditionally purchased in right thereof. 

22. Any land originally purchased and land purchased by way of additional selec- 
tion may, for all the purposes.of the eighteenth section of the " Crown Lands Aliena- 
tion Act of 1861" as to residence and improvements, be held to be one holding and 
conditional purchase ; and upon a declaration under the Act ninth Victoria number 
nine being made by the person then in possession of the said lands, that he or some one 
through whom he claims has been in continuous bond fide residence on any part of the 
said lands for three years previously to the time of making such declaration, and has 
improved the said lands in any part or parts to the extent of a sum equal to the aggre- 
gate'of one pound per acre of the whole aggregate area of the said lands, such person 
shall, upon the Minister being satisfied, be held to have complied with the provisions 
of the said eighteenth section as to residence and improvements as to the aggregate 
area of such lands, and be entitled upon payment of the balance of the purchase 
moneys of the whole of such area to a grant in fee simple of the whole area of such 
lands. 

23. Any conditional purchaser, not being under the age of twenty-one years, who 
shall have been in iond fide residence for one whole year on the land conditionally pur- 
chased by him, may transfer any land conditionally purchased by him by way of 

. _ additional selection, together with the land in respect of which such additional selection 

tional purchase. ^^ made, notwithstanding that such additional .selection may not have been held by 
him for such period ; and the said lauds upon and after such alienation shall be held 
by the alienee tbereof as one holding and conditional purchase for all purposes ; but no 
alienee of any conditional purchase in respect of which the full term of residence shall 
not have been completed may so transfer until he shall have been in hond fide residence 
on the same for one whole year ; Provided that all alienations of conditional purchases 
and additional selections shall be duly notified to the Lb,nd Agent of the district, who 
shall register in a book to be kept by him for such -purpose the particulars of every 
alienation, and shall also forward such notice and particulars to the Minister for Lands. 
ohMeanottobe ^'*' ■^° s^ienatiou may be made of any land conditionally purchased by way of 
transferred until additional selection, under the twenty-first and twenty-second sections of the " Crown . 
conditions Lauds Alienation Act of 1861," as a separate and distinct parcel of land from the land 

observed. 'by virtue of the possession of which such land shall have been so conditionally pur- 

chased, unless and until all the conditions and requirements of the said Act, or of this 
Act, have been observed and performed as to such additional selection. 
Power to appoint 25. The Governor in Council may appoint any person as a Commissioner, to whom 
Commissioner to i. n ■ j» j- j. ,. K*^ . •' * , » i . ,-, -.«-■ • i 

inquire into snaU m case 01 dispute or question, and may in every case be reierred.by the Mimster 

charges a^fainst] ' the claim of any conditional purchaser or his alienee to a grant under the provisions of 
^h^'"°"*' P^" *lie eighteenth section of the "Crown Lands Alienation Act of 1861," or under this 
c asers. ^^^ ^^ ^^ every information or complaint to the Minister by any person that any con- 

ditional purchaser or his alienee is not fulfilling or has not fulfilled the conditions as to 
residence or improvements on the land conditionally purchased, and such Commissioner 
shall hear in open Court, and report to the Minister upon every such claim and informa- 
tion or complaint, and shall for such purpose hear any evidence adduced touching th« 
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matters under inyestigation ! Provided that any person, not being a duly authorized 
officer of the Q-OTerument, who shall, by information or complaint, have occasioned any 
such inquiiy shall prior thereto hare lodged with the land agent the sum of ten 
pounds as security for any costs which may be awarded against him by the Commissioner ; 
and such Commissioner shall have the same power of summoning and compelling the 
attendance of witnesses, and of administering oaths as are or shall be given to Justices 
of the Peace under any Act or Acts for the time being in force regxUating proceedings 
on summary convictions, and the said Commissioner shall proceed in the hearing of 
and reporting on such matters in such manner as shall be provided by any regulations 
in that behaS imder this Act j and every witness so summoned shall be entitled to the 
same allowance for travelling expenses as is provided by law for witnesses attending a 
District Court. 

26. Adjoining portions of Crown lands conditionally purchased for the pui-pose of Adjoining 
mining may, for all the piirposes of the nineteenth section of the " Crown Lands 5?j?^*} ™"- 
Alienation Act of 1861," be held to be one holding and conditional purchase ; and upon tionsmaybe" 
the Minister being satisfied that a sum of money equal to two pounds per acre of the treated as one 
aggregate area of the said lands has been expended in mining operations iipon any part *"'^*- 

or parts of the said Jands, or upon any adjoining lauds held and used in connection 
therewith, the provisions of the said nineteenth section as to expenditure in mining 
operations shall be held to have been fulfilled in respect of the whole of such lands. 

27. After the passing of this Act it shall be lawful for the lessee of any lands held Conversion of 
under lease from the Crown for mineral pm-poses to purchase the same as mineral eon- '"^^'^^ leases 
ditional purchases, notviithstandihg clause thu'teen of the "Crown Lands Alienation ditional pur- 
Act of 1861," and clause eleven of the " Crown Lands Occupation Act of 1861" : chases-within 
Provided that such lands were not at the date of the ELppUcation for such lease within popi^'ipn 
the population areas prescribed by the first before mentioned clause. 

28. The-Q-ovemor may authorize the conversion of any lease of Crown land held for Mineral leases on 
the purposes of mining for any metal or mineral other than gold into a mining %on- reserves may be 
ditional purchase under section nineteen of the "Crown Lands Alienation Act of 1861," Snerafcond? 
notwithstanding that such land may be included within a reserve from sale made tional purchases, 
subsequently to the granting of such lease. 

29. Not more than one selection of land shaU be applied for by one person as a con- Maximum area 
ditional pui-chase on the same day, and the maximum ai-ca of land which any person *° ^^ purchased 
may at one time apply for, and of which he may become the conditional purchaser, a°e^and ""' 
togelher with that which he may subsequently acquire by way of additional selection, forty acres. 

as also the maximum area of land to be sold by auction in any one lot, shall be six hun- 
dred and forty acres : Provided that nothing herein shall prevent any person who shall 
have fulfilled the conditions in respect to his conditional purchase, or duly ahenated the 
same, from making another conditional purchase, or prevent any person from purchas- 
ing any number of portions of not more than six hundred and forty acres each at 
auction or by virtue of improvements. 

30. Every person applying to have land measured for sale by public auction shall at Applicant for 
the time of applicatiou pay into the Treasury the sum of Sixpence per acre on the area purchase at 
80 appKed for, which- sum shall be taken as part payment of the balance of the purchase gS^oer acre on 
money of the same if purchased by such appHcant ; but if the said land be not sold application. 
when offered at auction such sum shall be forfeited, and if it be sold to any other 

person the deposit shall be refunded : Pi:ovided that if the land be not'ofEered for sale by 
auction within twelve months from the date of application the applicant may claim and 
receive a refund of his deposit. 

31. If any person holding any Crown lands under a lease or promise of lease ioi Pre,-eniptiv8' 
pastoral purposes shall deliver to the Land Agent of the district an apphcation in risjit prq-*^ 
writing for liberty by reason and in virtue of improvements intended to be made thoreon, p'^chase Imda 
to purchase any area of such land not exceeding six hundred and forty acres, nor less than intended to be 
forty acres, describing as may be required by any regulations hereunder the boundaries improved. 

of the same wliich shall be subject to the several provisions of the " Cro'mi Lands 
Alienation Act of 1861" and of this Act, and setting forth the intended improvements, 
and shall also at the same time pay to the Land Agent a sum of money equal to one pound 
per acre on the area so applied for, sueh land shall for the period of one year from the 
date of such application be held to be land lavrfuUy contracted to be granted in fee 
simple, and as such not open for conditional sale by selection or by auction, and upon 
the completion to the satisfaction of the Minister of improvements to the value of one 
pound per acre on the land so apphed for, a-graflt in fee simple of such land shall issue 
to the person so applying, or his legal alienee or representative, at the appraised value : 
Provided that if the said improvements shall not be so made twenty-five per cent, of 
the deposit shall be forfeited and the balance Befunded, and the said land shall be and 
become Crown land within the meaning of the "Crown Lands Alienation Act of 1861" : 
Provided also, that no such application to purchase as aforesaid shall be made for more 
than one square mile within each block of five miles square out of each lease, or a. 
proportionate quantity out of any -holding of less area. 
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Governor inay 32. The Grovemor iu Oouucil niay by notice in tile Cfazetie reserve or dedicate in sucli 
resci-ve ar manner as may seem best for the public interest any Crown lands not exceeding sixty aci'eB 

useot'paSoSd'" for the use and ge.neral puriMses of- Pastoral* and Agricultural Associations, and upon 
or Agricultural any such notice being published in the Gazette such land shaE become and be reserred 
Associations. q^. dedicated accordingly : Provided that an abstract of any intended reserration or 

dedication shall be laid before-both Houses of Parliament one calendar month before 

sueh reservation or dedication is made. 
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PART 11. 

35. The sale conditional or otherwise of any land withiii any lease gianted under the 
" Crown Lauds Occupation Act of 1861," iu the Second Class -Settled Districts or iu the 
Unsettled Districts, for pastoral purposes, shall cancel so much of the same as relates to 
the land so sold and also to three times the area thereof adjoining thereto ; but as to this 

•last-mentioned area only when and after the same shall have been duly claimed under 
this Act by the purchaser as a, pre-emptive lease, and the rent for the same shall 
have been paid according to the provisions of the next following section, to which all 
conditiqns and liabilities attached to pre-emptive leases in the First Class Settled Dis- 
tricts shall apply ; and in the case of conditional puroha-se, if there be no available adjoin- 
ing land within such lease which a conditional purchaser can claim as for such pre- 
emptive lease, then the effect of his conditional purchase shall be to cancel three times 
the area thereof out of any adjoining land under such adjoining pastoral lease, in the 
nmnner hereinbefore described. 

36. Conditional purchasers or holders of land in fee simple who may be entitled under 
the " Crown Lands Occupation Act of 1861 '^ to lease adjoining Crown land by pre- 
emptive right, may make application for such lease on a form to be prescribed by any 
regulation in that behaU for the time l>eipg, to the Land Agent of the district, the said 
application to be accompanied by the rent for the current year at the rate fixed by the 
saidt Act; and such appUcant may upon approval by the Minister enter upon and oBcupy 
such land, or so much thereof as shall not aliready he, held and occupied under any other 
pre-emptive lease : Provided that the same shall be taken occupied and held subject to 
the several conditions prescribed by the said Act, and to the boundaries thereof being 
defined as prgvided therein or by any regulations : And provided also, that the inter- 
vening of "any road or creek shall not be a bar- to the granting of such application : 
Provided also that such improvements as would exempt any land from conditional pur- 
chase imder the " Crown Lands AUenation Act of 1861," or of this Act, shall in hfce 
manner and to the same extent exempt such land from being taien or given by way of 
pre-emptive lease. 

PART III. 

Miscellaneous. 

43. A copy of any application, letter, documentj or instrument of any kind whatsoever 
relating to any conditional purchase, reservation, dedication, or right to or disposition of 
land under the " Crown Lands AUenation Act of 1861" or this Act, and whether of the 
original or of any press copy thereof, and of any endorsement or memorandum upon 
the same, certified by the ofiicer having the custody thereof to be correct, shall be 
admissible in evidence in every case in' which the original would be admissible and 
without proof that the person so certifying -is the officer having the custody thereof, if 
he shall state iu his certificate that he''ha3 such custody. ' ' 

44. Any person, unlesj lawfully claiming under any subsisting lease or Uoense or 
otherwise, under the " Crown Lands Occupation Act of 1861," or under this Act, or 
under the Act thirty-seventh Victoriaj Ijumber thirteen, or any other Act which may be 
passed for the better provision and regulation of mining, who shall be found occupyi^g 
any Crown land or land granted, reserved, or dedicated for public purposes, either by 
residing or by erecting any hut or' building thereon, or by clearing, digging up, or 
enclosing or cultivating any part thereof, or by cutting timber other than firewood not 
for sale thereon, or by obtaining stone therefrom or otherwise vrithout authority from 
the Gbvernmentj shall bo liable on conviction to a penalty not exceeding five pounds for 
the first offence, and not exceeding ten pounds for the second offence, and not exceeding 
twenty pounds for the third or any subsequent ofEence, which penalties shall be recovered 
before any twb or more Justices of the Peace upon the information or complaint on 
oath of any.^Cojnmissioner of Crown Lands, or other person authorized by the Minister 
in that behalf ; Provided that no information shall be laid for any second or subse- 
quent ofEence until thirty clear days shall have elapsed from the date of the previous 
conviction. 

45. If any perspn shall wilfuHy obliterate, remove, or deface any boundary-marV 
which may havobeeu made or erected by the authority of the Surveyor Gfeneral, or by 
an authqrized licensed surveyor, or by or under the direction of any authorized officer, 
arbitrators, or umpire, ho shall be gfulty of a misdemeanor. 
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46. The Glovernor in Council may from time to time, by a notice iu the Gazette, 
proclaim and declare laud districts and their limits anS areas, for all tlie .purposes of 
Uie " Crown Lands Alienation Act of 1861" and this Act, and froin time to time by any 
such notice as aforesaid, alter and rary the limits and area's of any such districts. 

47. The GoTcmpr in Council may make and proclaim regulations for carrying this 
Act into full effect, so as to provide for all proceedings, forms of leases, and other 
instruments, and all other matters and things arising under and consistent with the 
proyisions of this Act, and not herein expressly provided for : And all such regulations 
shall upon publication inthe Gazette be valid in law : Provided that a copy of every 
such regulation shall be laid before both Houses of Parliament vrithin one month -from 
the issue thereof, if Parliament be then iu session, or otherwise within one month after 
the commencement of the then next ensuing session. 

48. The- words " Governor in Council" shall mean Governor with the advice of the 
Executive Council. 

49. This Act may be styled and cited as the " Lands Acta Amendment Act of 1875." 
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SCHEDXnLE. 



No. of Act. 

•I 


Title of Act. 


Parts repealed. 


2S Vict. No. 1 


An Act for regulating the Alienation 


'The whole of sections 8, 16, 
17, 20, and the following 
Kvords in section 18 : — 
" and the .certificate of 






the Land Agent for the 
district or other proper 
_ officer." 

'The whole of sections 18, 
19, 30, and 33. 


25Vict. Ko. 2 


An Act for regulating the Occupa- 
tion of Crown Lands 


The following portions of 

section 12 — 

Division 5 — the first pro- 
viso. 

The whole of the 9th sub- 
division of section 12. 



MAERIAGES (COLONIAX). 

28 & 29 Vic, c. 64. An Act to remove doubts respecting tte -v^alidity of 
certain Marriages contracted in Her Majesty's possessions abroad. 
[29 June, 1865.] 

"Whereas laws have from time to time been made by the Legislatures of divers of 
Her Majesty's possessions abroad for the purpose of establishing the validity of certain 
marriages previously contracted therein, but doubts are entertained whether such laws 
are in all respects effectual for the aforesaid purpose beyond the limits of such posses- 
sions : " Be it therefore enacted as follows : 

1. Everf law made or to be made by the Legislature of any such possession as afore- 
said for the purpose of establishing the validity of any marriage or marriages contracted 
iu such possession shall have and be deemed to have had, from the date of the making 
of such law, the same force and efBeot for the purpose aforesaid, within all parts of Her 
Majesty's dominions, as such law may have had, or may hereafter have, vrithin the 
possession for which the game was made : Provided that nothing in this law contained 
shall give any effect or validity- to any marriage unless at the time of svioh marriage 
both of the parties thereto were, according to the law of England, competent to eon- 
tract the, same. 

2. In this act the word " Legislature" shall include any authority competent to make 
Uws for any of Her Majesty's, possessions abroad, except the Parliament of the United 
Kingdom and Her Majesty iu Council. 
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REGISTRATION OF DEEDS. 

6 Geo. IV. No. 22, An Act for registering Deeds and Conveyances in 
New South Wales and for other purposes. [16th November, 1825.] (*) 

[Preamble.] „ -,^ ■, r< 

All Deeds, Con- 1. That from and after the passing of this Act or Ordinance, all Deeds, Conveyanoee, 
veyances/and and other Instruments in Writing (except Leases for less. than tliree years), of and 
other InsWu- relating to or in any manner aflfecting any lands, tenements, or other hereditaments 
Lea^forTeS situated, lying, and being in New South. Wales, may be entered and registered in the 
than threeyears) Office of the Supreme Court of New South.Wales in the manner hereinafter directed : And 
to be registerea further, that all such Dfeeds, Conyeyances, and other Instruments in Writing as aforesaid, 
<?o^as"he^n made and executed- io»^ /lie and for a Taluable consideration, and registered in pur- 
directed, suance of the said proclamation, or in conformity with the provisions of this Act or 
And to have Ordinance, shall have and be allowed priority over every other Deed, Oonveyanee, or 
priority accord- p(.i,gr Instrument in Writing— that is to say, the Deed, Conveyance, or other Instrument 
iefistratton. in Writing first registered in the Office of the Judge Advocate (if the same shall have 
been registered under the said Proclamation), or first registered in the Office of the 
Supreme Court (if the same shall be registered in conformity with this Act or Ordinance), 
shall have priority in respect of all lands, tenements, or other hereditaments conveyed 
or affected by such Deed, Conveyance, or other Instrument in Writing, over every other 
Deed, Conveyance, or other Instrument in Writing whatsoever and howsoever conveying, 
charging, or affecting the same lands, tenements, or other hereditaments : And the 
Deed, Conveyance, or other Instrument in Writing next registered as aforesaid mutatis 
irmtandis shall have priority over every other Deed, Conveyance, or Instrument in 
.Writing as aforesaid • and so on according to the priority of the time of registering such 
^eed, Conveyance, or Instrument in Writing as aforesaid. 
Eitceptions as to 2. Provided always, arid be it further enacted and ordained. That no Deed, Conveyance, 
Deeds, Qonvey- or other Instrument in Writing conveying or affecting any lands, tenements, or heredita- 
anoos, and ments in New South Wales as aforesaid, shall be subject by force of this Act or Ordinance 
already made to lose any priority ,to which the same might otherwise be legally entitled, if the same 
or which shall be shall be registered in conformity with this Act within the respeetives times herein next 
hereafter made limited and appointed, — that is to say, any Deed, Conveyance, or other Instrument in 
registerea * Writing which shall have been already made and executed in New South Wales, 
^ within certain which shall be registered witljlu one calendar month, or in Van Diemen's 
periods. Land within three calendar months, or in any other parts of the . world within 
eighteen calendar months, from the passing of this Act or Ordinance : and any Deed, 
Conveyance, or other Instrument in Writing, which shall be hereafter made and 
executed in New South Wales, which shall be registered within one calendar month, 
or in Van Dieraan's Land within two calendar months, or in other parts of the world 
within twelve calendar months, from the making and executing of the said Deeds, Con- 
veyances, and other Instruments in Writing, respectively, — slmU have and retain such 
and the same priority, and advantages to which such Deed or Instrument, respectively, 
would have been by law entitled if this Act or Ordinance had not been passed : But if 
such Deed, Conveyance, or other Instrument in Writing, shall be registered after the 
respective times limited and appointed as Ifist aforesaid, then such Deed, Conveyance, 
or Instrument in Writing as aforesaid shall come under the foregoing clause of this 
Act, and shall have and be entitled to priority only from the time of the registration 
thereof as aforesaid/ - 
Begiatration of 3. [Office of Supreme Court to be the office of registration.] 

Deeds, Convey- 4. And be it further enacted and ordained. That the registration of aU Deeds, Con- 

Inetru^nts veyances, and other Instruments in Writing of, or relating to any lands, tenements, or 

how to be made, hereditaments in New South Wales, shall be made in the following manner, — that is 

.,to say, a Memorial shall be written on parchment or paper, setting forth the dnto 

A Memorial with of such Deed or other Instrument intended to be registered, and the nature thereof ; 

certain ^r- the names of all the parties and all the witnesses thereto ; the lands, tenements, or 

writS ° bereditsiments intended to be conveyed ; the pecuniary or other consideration paid, in 

the form or to the effect mentioned in the Sdiedula hereto annexed -marked A., or with 

^«'«"ni=? *° such alterations therein as the nature and circumstance of any particular case may 

Schedule A. require; and the said Memorial. shall be signed by some or one of the parties to the 

original Deed or Instrument, and shaU be deKvered into the Office of the Supreme 

Memorial to be Court of New South Wales, and verified upon the oath of some competent person; that 

.venfled on oath. ^^-^ ]V^emorial contains a just and true account of the sevesal particulars therein set 

„ ' forth, which oath shall be made before one of the Judges, or the Registrar of the said , 

appointed shill ^™'"' '• ^""^ upon -the deUvery and verification of any such Memorial as aforesaid, the 
give a receipt for proper officer or clerk appointed for such purpose, slwU give a receipt for the same, in 



(*) Eepealed by 7 Vic. No. 16, see note mte, p. lil. 
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wUoh sliall be specified the certain day, hour, and time on which the eame shall have thosamespedfy- 
been delivered in the said 6ffice, and the number of such Memorial accordine as the j."^ ^^^ ^h 
same shall be numbered in the said office. . oS d oHvery! 

5. And be it further enacted and ordained, That the proper officer or clerk shall, And shaU imme- 
immediately after the deliyery of any such Memorial into the said office, endorse on the diately endorse 
back thereof the number thereof, and the certain time when the same shall have been "ucIi'm'"'"'''''! 
received, and the name and place of abode of the witness attesting or verifying the sante, the number and 
and the time so endorsed shall be held, deemed, and taken to be the time of theregistra- the time of its 
tion of every such Deed, Conveyance, or Instrument in Writing whereof sudh Memorial "^ffi'™"^-!?*"!?' 
shall be made as aforesaid ; and every such Memorial so deUvered in shall be pumbered parUcuIars." ^^ 
successively, according to the order of time in which the same shall have been delivered, 
and shall immediately be entered according to such number and order of time in some 
particiUar book which shall be provided and kept for such purpose in th^ said office ; and 
every such book shall be open at aU convenient times to the inspection of all such 
persons as may be desirous of seaVehing the same. ' , 

, 6. And be it further enacted and ordained. That if any officer or clerk in the Office Clerk or officer 
of the said Supreme Court shall neglect or omit to number and enter in manner and ^'°^j''^^ '" 
form herein directed any such Memorial so delivered into the said office as afore- onJssio'n, or 
said, or shall make an erroneous entry thereof, he shall, for - every such neglect, erroneous entry; 
omission, or erroneous entry, forfeit the sum of Five Pounds to His Majesty, His Heirs And shall be 
and Successors, and shall be further liable in damages to the party, according to the Jj^'We in 
extent of the injury thereby sustained ; and if any such officer, xilerk, or other person pSy^iJured.* 
shall wilfully embezzle, raze, alter, forge, or counterfeit any such Memorial or endorsement, jo embezzle 
made thereon as aforesaid, with intent to injure or defraud any other person or persons, erase, alter, ' 
such officer, clerk, or other person shall be deemed guilty of felony, and being duly forffo, or 
convicted thereof shall incur and suffer such and the like paiiis and penalties in the law S^ Memorial 
as persons convicted of forging or counterfeiting any Deed or Will are now subject to or endorsement, 
by any Act of ParUament. ' how-punishable 

7. And be it further enacted and ordained, Thaf it shall be lawful for any person °" °™™"°°- 
residing in Ifew South Wales, to deposit in the Office of the said Supreme Court, lus or her ?^'"' under 
last WUl and Testament, under an envelope or cover, sealed with the seal of such person ; se ™may be 
and the same shall be endorsed with such person's name, and shall remain in the said deposited in the 
office, in the custody of the Kegistrar of the said Court, until the decease of the testator ^"K®!?® h°"«J 
(unless previously required to be given up by such testator) and upon the death of such "f the tMtator. 
person the Registrar shall" examjne the same, and deliver it to the executor first named 

therein, or other person lawfully entitled thereto, or in case of doubt to such person or 
persons as-the Chief Justice of the said Court shall upon summary petition order and direct. 

8. And whereas fines with Proclamations cannot be conveniently levied, nor common Recital of Pro- 
recoVeries suffered in this Colony : And whereas by a certain other Proclamation of the clamation of tho 
Governor of New South Wales, bearing date the siithday of March, in the year of our b^^jng'date 6th 
Lord one thousand eight himdred and nineteen, certain regulations were made for March, I8I9, for 
barring the right and title of married women to dower aind other estates of freehold : bamng the 
And whereas it is expedient that the said last-mentioned Proclamation, so far as respects "f marfed"*'* ' 
the alienation of any such right or title bond Jute made in conformity therewith, should women to dower 
be confirmed, and that the want of fines and recoveries should be efiectually supplied and other 

by making other Conveyances, attended with the particular forms hereinafter mentioned ^^^ "' '"*' 
equivalent thereto : Be it therefore further enacted and ordained, That every Deed, ^^ ' ^^^^ . 
Conveyance, or other Instrument in Writing, made and executed by any feme covert or conTCyanee| or 
married wowan, of and eonceming any lands, tenements, or hereditaments situated in other lustru- 
New Soiith Wales, and acknowledged in the form and manner appointed and directed ment, ™n=ern- 
by the toidjast-mentioned Proclamation of the G-ovemor, shall be and be taken to have t^nejMntsi" 
been vaUd and effectual to pass and convey all the right, title, and interest of such made and execu- 
feme covert or married woman, to and in all sueh lands, tenements, or hereditaments ted by any feme 
intended to be alienated and conveyed by such Deed or other Instrument : And further, Sawie'd°woman, 
That any Deed or Deeds in due foi-m of Jaw made and executed by any party or parties vmder the said 
from whom any estate, rights title, or interest, in any lands, tenements, or hereditaments Proelamation, 
situated in Jfew South Wales, is, or may be intended to pass,-and acknowledged by sueh "> "^ ">«'<* '^^°-'- 
party or parties, in the manner Jjereinafter mentioned,— that is to say, if such Deed or ^^^^^^ 
Deeds shall be .made and executed in New South Wales, and shaU be acknowledged ,„j^ „f \xw— 
before one of the Judges of the Supreme Court of New South Wales, or some person Acknowledged 
duly authorized for such purpose, as hereinafter provided; or, if made and executed i,e^e one of the 
in Van Diemen's Land, shallbe acknowledged before one of the Judges of the Supreme Judjres of the 
Court of Van Diemen's Land; or, if made and executed in Great Britain or sj-g-™! court 
Ireland, shall be acknowledged before any Mayor or other Chief Magistrate of the city, walesor Van 
borough, or .town corporate where or near to which the person or persons making such Diemen's Land, 
acknowledgment shall reside,— such Deed or Deeds so acknowledged eliall be as valid ^ it i^e^n ^^ 
and effectual in the law to pass all the estate, right, title, interest, and claim of the jreiaud before 
respective parties to such Deed or Deeds, in or to all and every such lands, tenements, or Mayor or Chief 
hereditaments as aforesaid in such Deed or Deeds mentioned and intended to be g'^^Sjf ^^j 
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conveyed, and to transfer and convey the same to the grantee or grantees, bargainee or 
hargainees, or other person or person^ in such Deed or Beeds mentioned, their heirs and 
assigns for ever, according to the several estates and interests in and by ^uch Deed or 
Deeds conveyed and limited, as if a fine or fines with Proclamations had been levied, or 
a common recovery or recoveries had been suffered of such lands, tenements, or here- 
ditaments, or as if such lands, tenements, or hereditaments intended to be conveyed had 
been conveyed by the firmest and most regular deeds, conveyances, and assurances in the 
law : Provided always, and be it further enacted and ordained. That in case any married 
woman may be pairty to any such Deed or Deeds as last aforesaid, such married woman 
shall be, at the time of the execution thereof, of the full age of twenty-one years, and 
shall be examined privately and apart from her husband by the Judge or other person 
before whom such acknowledgment shall be made as aforesaid, and shall confegs that 
she did execute the same freely and voluntarily, and withoujt the fear, menace, or 
coercion of her husband : Provided also, That every such acknowledgment and con- 
fession as aforesaid shall he certified under the common seal of sueh city, borough, or 
town corporate, or seal of office of the Judge or other person before whom the same 
shall be made as aforesa^id, and such certificate shall be endorsed and; affixed to such 
Deed or Deeds as last aforesaid, and shall be deemed and taken as sufficient proof of 
every such acknowledgment or confession as aforesaid.. 

9. Provided always, and.be it further enacted and ordained. That in case it shall be 
made to appear to the satisfaction of one of the Judges of the Supreme Court of Sew 
South Wales, that any one or more of the parties to any such Deed oj Deeds as last 
aforesaid, residing in New South Wales, shall be desirous of .acknowledging the same, 
but shall not be able, by reason of distance or bodily infirmity, to attend such Judge in 
person, ifc shall be lawful- for such Judge, and he is hereby required, by a commission 
under his hand and seal, to authorize ajid empower some fit and proper person to take 
and receive the acknowledgment of such party or parties, or the confession of any 
married woman as to her voluntary executionr thereof in manner as aforesaid, and the 
same shall be certified under the hand and seal of such person, and endorsed or affixed 
to such Deed or Deeds as hereinbefore directed, and shall be of the like force and effect as 
if such acknowledgment or confession had "been made before any Judge of the said Court. 

10. Provided always, and be it further enacted and ordained, That a Memorial of 
every such Deed or Deeds as last afore'Said shaU be made and registered in the office of 
the Supreme Court, in the maimer and form hereinbefore directed and pointed out. 

12. And be it further enacted and ordained, Tha(( the Chief Justice of the Supreme 
Court iov the time being shall, and he is hereby authorized and required to make such 
rules and orders for facilitating the registration of any Instrument under this Act, and 
the means of reference thereto, as may from- time to time become necessary, and to cause, 
as soon as conveniently may be after the passing of this. Act or Ordinance, regular 
Indexes to be made to all Deeds, .Memorials, Wills, and Judgments aireoidy registered, 
recorded, or remaining in the said office, and also of all such Wills, Judgments, Kecog- 
nizances, or other instruments as may hereafter be registered or recorded, whereby any 
houses, lands, or other hereditaments in New South Wales may be charged, affected, or- 
encumbered in any manner howsoever. ' 
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5 Vic. No. 21. An Act to amend the Act for the Registration of Deeds, 
and to provide for the establishment of a separate Registry for Sydney 
and Port Phillip respectively. [3ixi January, 1842.] (*) 

Whebbas by an Act of the Q-overnor and Council of Now South Wales, passed in the Preamblo. 
sixth year of the reign of King aeorge the Fourth, intituled, " An Act fot Hegisterihg 6 Geo. V. No. 22. 
Deeds and Conveyances in, New SowtK Wales, and for other purposes," all memorials of 
deeds and other instruments relating to real property in New South Wales are required 
to be verifled, and all acknowledgments of married women and other persons to be 
made and taken, before one of the ifudges of the Supreme Court of New South Wales, or 
before the Begistrar thereof or a Commissioner specially appointed for that purpose ; 
and whiereas the said proyisiona have, by reason of the present wide extent of the 
Colony of New South Wales, been found inconyenient, and the said Act requires amend- 
ment in certain other respects, and in particular it is expedient to proyide for the 
establishment of a Separate Registry Office for Sydney and for the District of Port 
Phillip respectively : fee it thierefoi'e enacted by His Excellency the GK)vemor of New Memorials may 
South Wales, with the advice of the Legislative Council thereof. That from and after be verified and 
the passing and pubUcation of this Act, every memorial which by the said recited Act mentTmade 
or by this present Act is required to be verifled, and every acknowledgment by a before a Judge, 
married woman or other person which by the said recited Act is directed in certain "^ "'^ Registrar, 
eases to be made, may be verified and made respectively before either a Judge of the ^^^ of™the" 
said Supreme Court or before the Registrar of the same, or within the District of Port Supreme Court. 
PhiUip before the Deputy Registrar or other person -syho may be appointed to discharge 
the duties of Registrar there, or before any Commissioner of the 6aid Supreme Court 
appointed in any part of the Colony under this Act for those purposes (such Com' 
missioner not being a party to the instrument nor having been employed to prepare the 
same) j and every memorial so verified and acknowledgment so made, such acknowledg- 
ment being certified under the hand and seal of the Judge or other person taking the 
same, in the form or to the effect of the form set forth in the Schedule to this Act , 
annexed marked A, shall be as valid and efEectual as if the same had been verified or 
made and certified respectively in manner required by the said recited Act. 

2. Prbvided always and be it enacted. That the original instrument to which any Original instru- 
such memorial or acknowledgment relates shall be produced to the Judge or Registrar ?™','f ^^ P™' 
or other person before whom the same shall be verified or made as aforesaid; and in case be taken'a'^any 
such insliument shall appear to.havfe been executed by.any party unable to write, then marksman there- 
such Judge, Registrar, or other person shall refuse to complete such memorial or aehnow- to- 
ledgment by certifying the same, unless the execution by such party ^all be attested 

by some Justice of the Peace, or Barrister, or Attorney, or Notary Pubhc, whose attesta- 
tion shall contain a certificate that the contents of such instrument were previously 
explained to the party so unable to write, and that the nature and effect thereof were at 
the time of such attestation, to the best of the belief of such Justice, or Barrister, or 
Attorney, or Notary Pubhc, understood by siich party. 

3. [Fees tabe paid on registration &c,] 
4t. [Fges to Registrar or Commissioners.] 

5. [Registration for Port PhiUip.] 

6. [Limits of Port Phillip defined.] 

7. [Transcripts of existing memorials to be transmitted to Port Phillip.] "^ 

8. And be it enacted, That^ifter the passing of this Act, the receipt which by the said Receipt of ' 
recited Act is direct*! to be given on the deUvery of any memorial into the office of the y^*^** ^ 
Registrar of the said Supreme Court of New South Wales for registration, shall, in every receipt to'be . 
case where such memorial relates to any instrument not being a will, be endorsed on ebdorsed on the 
such instrument j and the Registrar, or'Deputy Registrar, or other proper officer in that |^^™\ *?. 
behalf, shaJl then attach his signature thereto ; and every such receipt so endorsed and ^'^ 

signed, shall, on proof of such signature, be taken and aUowed as evidence of the regis- 
tration of such instrument, and of the time when such registration was made. 

9. And he it enacted. That where more than one instrument shall have been used or When two instni- 
shall be used, for perfecting the same conveyance or security relating to the same lands ^^'frtSg ' 
or hereditaments, one memorial only shall be necessary, nor shall more than one t^e game cou- 
memorial be deemed to have been necessary in any such case under the said recited veyanoe. 

Act at any time heretofore ; and in any such memorial it shall be sufficient if the lands, . 
. and hereditaments be particularised once only. 

.. 10. And be it enacted and declared. That no judgment in any action at law alread.y No^u^dgments 
.recovered or to be recovered, shall bind or affect, or he deemed to have bound ™ bind lauds unless 

affected, any lauds or hereditaments in the said Colony : Provided always, that every 

{*) Repealed by 7 Vic. No. 16, see note anie, p. 141. 
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writ of execution on any sucli judgment, against the lands or hereditaments of the 
person against whom Bucli iudgment-shnU be obtained, when dehreredtoi he Sheriff 
of the said Crolony or the Sheriff of any district thereof a^ the case may be, shaU affect 
and be deemed to have bound such lands from the time of such delivery thereof in hko 
manner as any vntot fieri facias now binds goods and chattels. ^ 

11. And be it enacted, That after the passing of this Act so much of the said recited 
Act as enacts that no deed, conveyance, or other instrument in writing, conveying or 
affecting any lands, tenements, or hereditaments, shall be subject to lose any priority to 
which the same miglit otherwise be legally entitled, if the same be registered m con- 
formity with that Act within the times therein for that purpose limited, shall be and 
the same is hereby repealed, and that all deeds and other instruments affecting any 
lands or hereditaments in New South Wales or its Dependencies, which shaU be 
executed or made after the passing of this Act, and which shall be duly registered under 
the provisions of this Act, shall have and take priority not according to their respective 
dates but according to the priority ef' registration thereof only : Provided always, that 
this section shall not extend to or affect any deed which shall be executed at any place 
in Europe within twelve months, or at any other place elsewhere out of New South 
Wales within six months, after the passing of this Act. 

12. [Representative of party if dead, or agent of an absent party, may sign memorial 
in his name.] 

13. [False oaths made punishable.] 

14. And be it enacted. That the term "instrument" hereinbefore used, shall, for the 
several purposes of this Act, bg construed to include not only conveyances and other 
deeds, but also all instruments in writing whatsoever whereby real estate shall be 
affected or shall be intended so to be. 

15. [Kegistrar to cause proper indexes to be made.] 

. 16. And be it enagted, That in all eases where under the said recited Act an acknow- 
ledgment is required to be certified under an official seal, the seal actually affixed to any 
such acknowledgment, or to any certificate thereof, shall for the purposes of the said 
Act be taken to be the bfficial seal of the officer taking or certifying the same, and 
no evidence to prove the contrary shall be admissible in any case either at law or in 
equity. 

17. And be it enacted, That in all cases where, after the passing of this Act, in 
addition to a memorial of the instrument intended' to be registered, there shall also be 
therewith deposited in the office of the Registrar of the said Supremo Court at Sydney, 
or the Deputy Registrar of the said Court at Port Phillip, as the case may be, an 
examined copy of such instrument at full length, certified by the oath of two credible 
persons, such oath having been taken before a Judge or any Commissioner appointed 
under this Act, or before such Registrar or Deputy Kegistrar, to be a true copy of the 
original to which the same relates, and by the oath in hke manner of the attesting 
witness or witnesses to su^oh original instrument, that it was duly executed by the 
several parties thereto, or by such of them as shall appear to have executed the sb,me ; 
every such original instrument, and also, in all cases where secondary evidence thereof 
would be receivable, every such examined copy thereof shall or lawfully may be received 
and given in evidence in any suit or proceeding whatsoever, without proof of its 
execution by the parties or any of them, whose execution shall have been so attested 
and certified, and as if such execution by the said parties had been proved in the 
ordinary manner. 

18. Provided always and be it enacted. That in every such case as last aforesaid, such 
examined copy shall have been referred to in the memorial as accompanying or intended 
to accompany the same, and that it shall have been deposited as aforesaid within two 
months, or, if executed out of the said Colony, within twelve months, after the date of 
the instrument to which'it relates, or, if executed before the passing of this Act, within 
six months after the passing hereof ; and the day and hour of such deposit shall, imme- 
diately after receipt of such examined copy, be endorsed thereon, and also on the original 
instrument of which it purports to be a copy, which endorsements respectively, being 
signed by the. said Registrar or Deputy Registrar making the same, shall, on proof of 
such signature, be received as conclusive evidence of the fact or facts therein stated ; and 
every such examined copy, being consecutively numbered according to the order of its 
receipt, and also marked with the number of the memorial to which it relates, shall 
thenceforth be carefully retained by such Registrar or Deputy Registrar and preserved 
for future reference ; and no such copy shall be received with any interlineation or 
erasure therein, unless the same shall be noticed in ^:he margin opposite thereto by the* 
signatures of the persons certifying on oath to such copy. 

19. And be it enacted. That in every case where the production of any such examined 
copy as aforesaid, or of any memorial, shall be required for the purposes of evidence under 
this Act, the same shall or may be produced respectively cither by the said Registrar or 
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any ClerV in the office of such Begistrar or Deputy Beglstrar appointed by him for that 
purpose, or by leaTO of a Judge by any other person, upon security given to the satisfac- 
Con of such Judge for the safe keeping thereof, and for the return pf the same uninjured 
vithiu a reaaanahle time to be limited for that pnrpose. 

20. And be it enacted. That with respect to every deed of feoffment hereafter executed. Effect of regia- 
of which any such examined copy, certified as aforesaid, shall be duly deposited in the tiation in the 
bfJSe of the said Registrar or Deputy Kegistrar, in manner aforesaid, the registration of ^g'j^aJ'to'deeda 
the meniorial referring to such copy shall operate ai" and be for all purposes equira- of feoffment, 
lent to livery of seisin, as to the lands and hereditaments comprised iii Otad intended > 
to be conveyedjjy such deed of feoffment, the Same in all respects as if there had been , 

Ik'ery of seisin actually made and giveb of the same lands and hereditaments in the 
mostvahd and effectual form and manner. 

21. And be it enacted. That every deed or instrument of release executed after the Eeoital of lease 
passing of this Act shall be as effectual as if the releasing parties who shall have exe- evidence of its 
cuted the same had also executed a lease for a year for. giving effect to such release, *"*""'""'• 
although no such lease shall be executed ; and that the recital or mention of a lease in 

a release, executed before tjie passing of this Act, shall be conclusive evidence of the . 

eiecution of such lease. . . 

22. [Proviso as to memorials relating to lands in Port Phillip.] 
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ACCUMULATION, 

trusts for, beyond certain periods, or for 
certain purpoees rendered void, 184. 
ACKNOWLEDGMENT, 

bi deeds, &o., by married women, 144. 

of title in writing, effect of, &e., 81. See 

Limitation, Marriid Women's Reversionary 

Interests in Personalty, Megistraiion of 

Deeds, Heal Property Act, Titles to Land. 

ACTS SHOETENING ACTS (16 Vic. JSfo. 1). 
Acts may be altered, amended, or repealed, 

ta same session, 1. 
to be divided into sections wifliout intro- 
ductory words, iS. 
may be referred to as "Acts of Council," 
by year of reign, chapter or number, and 
section, ib. 
where a portion of a section only is amended 
or repealed, such portion must be recited 
or Set forth, ib. 
repealed enactments to remain in force until 
substituted provisions come into opera- 
tion, ib. 
repeal not to affect things commenced to be 

done under repealed Act, ib. 
Acts to be all deemed Publi<}' Acts, unless 

contrary expressed, ib. 
interpretation of words in Acta, ii. 

words importing masculine gender to 
include females, singular to include 
plural, and plural singular, "person" 
or "party" to include bodies politic 
or corporate, "month" to mean 
calendar month, unless words indi- 
cate lunar month ; meaning of words 
"land," "t'state," "oath," "swear," 
and "affidavit," jB. 
" Her Majesty," " Governor," ib. 
reference to offices, localities, and jurisdic- 
tions", to mean such within the Colony, 2. 
power to appoint implies power to suspend 

or remove, ib. 
power to do any act may be exercised from 

time to time, ib. 
power to make rules and regulations to 

imply power to revoke or alter, ib. 
power to receive evidence and administer 
oath, implied froin power to Hear and 
determine, ib. 
false oath, affirmation, or declaration 

punishable, ib. 
where justices may enforce or impose penal- 
ties (except in general or quarter sessions) 
they may act summarily, ib, 
no conviction or order to be quashed for 

want of form, ib. 
appropriation of fines : when Act silent' half 

to Crown and half to ijiformer, ib. 
any person may sue for fines, unless right 
given to particular person, ib. 



ACTS SHORTENING ACTa— continued. 

no private Act to affect property of the 
Crown or individuals not namedi ib, 
22 Vic. No. 12. 

provisions of 16 Vic. No. 1, extended to all 
enactments, 3. 

Acts to commence on the day on which they 
purport to receive the Royal Assent, 
unless otherwise provided, ib. 

reserved Acts to commence frolii date of 
proclaulatioil of Royal Assent iii Gazette, 
ib. 

repeal of a repealing enactiheiiti Hot to 

, revive repealed enactment, ib. 

repeal or expiration of enactment not to 
• affect civil proceedings previously com- 
menced, ib. 
' amending Acts to be construed with amended 
Acts, ib. 

meaning of terms " Gazette" and "Petty 
Sessions," ib. 

proclamation, or order in Council, made in 
pursuance of any Act and published in 
Gazette, to be judicially taken notice 
of, ib. 

in all civil or criminal |)roceedings, 
"Statute" or "Act" shall m'clude Im- 
perial Act or Act of this Colony, ji. 

where words " may" or "it shall be lawful" 
or "it shall or may be lawful" are used 
in an enactment, discretion is implied, ib. 

where "shall" is used the power must be 
exercised, ib. 

public officer sued for anything done iii 
respect of Lis office inay plead general 
issue, and at foot of plea state Act and 
section on which he relies, ib. . 

term "quarter sessions" and "general 
quarter sessions" to include "general 
sessions of the peace," 4 

reckoning of time and distance, ib, 

ADMINISTRATOR. See Execut(yrs, Real 
Property Act, Trust Property ^Aet, Wills. 

ADVANCEMENT OP JUSTICE (A Vic. No. 
9). See Assignments, Mceiutors, Limitations, 
Slieriff, 4. 

ALIENATION, 

by wife, of land of deceased husband, when 
void, 8. 

of lands devised to executors to be soldj may 
be by acting.executors only, 34, 35. See 
Insolvency, Crown Lands Alienation Acts,, 

ALIENS (39 Vic. No. 19), 
preamble, 7 

commencement and short title, ib. 
repeal of previous Acts, ib. 
may acquire, hold, and dispose of real and 
personal property, ib. 
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ALIENS — continued. 

cannot hold Parliamentary, Municipal, or 

other franchise, ib. 
cannot be owner of a British ship, ib. 
estate or interest disposed of before passing 

of Act not to be affected, ib. 
not entitled to rights or privileges of British 

subjects, except such as are expressly 

given, ib. 
after five years' residence in Colony, may 

apply for certificate of naturalization, ib. 
applicant to produce statutory declaration 

of particulars, &c., {&. 
Governor may grant or withhold certificate, 

ib. 
no appeal to lie from Governor's decision, ij. 
on granting of certificate, to take oath of 

allegiance before Judge or Magistrate, ib. 
certificate to give all rights, &c., of natural- 
bom British subjects, ib. 
married woman to be deemed a subject of 

the same state as her husband, 8. 
alien woman married to British subject or . 

to naturalized alien, deemed to be herself 

naturalized, ib. 
children under sixteen, of alien parents) 

afterwards naturalized, to be deemed 

naturalized, ib. ^ 

persons naturalized in other British territory 

may be naturalized in this Colony, ib. 
Colonial Secretary to record certificates, ib. 
fees for enrolment and inspection of certi- 
ficates ib. 
, oath of allegiance, form of, ib. 
certificate proved by production of original 

or certified copy, ib. " 
Governor to mean Governor with the ^dvice 

of the Executive Council, ib. 
denization letters of, prerogative right of 

of Crown as to saved, ib. 
existing interests protected ib. 

ANNE, STATUTE OF (4 Ann. o. 16), 8. See 
. Landlord and Tenant. 

ANNUITY. See Beal Property Act. 

APPEAL. See Beal Property Act. ' 

APPOINTMENTS. See Hlmory Appointments, 

44. 

by will, how executed, 1 Vic. c. 26, s. 10, 187. 

APPOETIONMENT. See Trust Property Act. 

ASSETS. See Beal Estate, Trust Property Act. 

ASSIGNMENTS {in trust for creditors) 
5 Vic. No. 9. 

deed and schedule, 5. 
attestation and notice of, ib. 
account of property, &c., annexed, i6. 
memorial of, to be registered, ib. 
special provision as to execution of, ib. 
where binding on all creditors, ib. 
when and how set aside, 6. 
effect of, 5, 6. 

ASSIGNEE. See-Insolvency, Beal Property Act,, 
Official Assignee, 

ASSIGNMENT OF PERSONALTY. See 
Trust Property Act. 

ASSURANCE FUND. See Beal Property Act. 
ATTAINDER, 9. 



ATTORNEY, POWER OP. See Powers oj 
Attorney. 

ATTORNMENT OP- TENANTS, 

rendered unnecessary (4 Anne, c. 16), 8. 

BARGAIN AND SALE, 

for a year, rendered unnecessary on the con- 
veyance of freehold estates, 146. 
See Begistradon of Deeds, District Courts. 

BAR UNDER STATUTE OP LIMITATIONS. 

See "Limitation." , 

BAR OF ESTATE TAIL. See Begistration 
of Deeds. 

BONA :PIDE PURCHASER OR MORT- 
GAGEE. See Titles to Land. 

BUILDING SOCIETIES (37 Vic. No. 4), 
for what purposes may be established, 39. 
rules to contain certain particulars, 49. 
no dividends payable until shares realized 

or withdrawn,- ib. , 
society may receive sum of money by* way 

of bonus to secure an advance, ib. 
forms of conveyance, &c., may be specified 
• in schedule to rules, ib. 
trustees, receipts of j to act as reconveyance, 
ib^ 

evidence of appointment of, ib. 
certain sections of Friendly Societies Act ' 
applicable to, 41. See Friendly Societies. 

CANCELLATION OF INSTRUMENTS. See 

Beal Property Act. 
CASE, 

when may be stated for Supreme Court, 109. 
CAVEAT. See Beal Property Act. 
CERTIFICATE. See insolvency. 
CERTIFICATE OF TITLE. See Beal Property 

Act, 
CHARGE OF DEBTS. See Trust Property Act. 
CHARTER OF JUSTICE. See Appendix, 191. 

CLAIMS TO GRANTS OF LAND (5 W. IV, 
No. 21). 

Governor to appoint Commisioners, 14. 
their powers and duties, ib. 
Governor to appoint Secretary, ib. 
Governor may refer to Commissioners all 

claims to grants of land, ib. 
Commissioners to be guided by real justice 

and good conscience of the case, ib. 
meetings of the Commissioners, ib. 
power to summon witnesses, ib. 
witnesses not appearing or refusing to give 

evidence, 15. 
mortgage, effect of mortgages and judgments 
prior to actual grant, 15. 

fees to be paid by ^claimant (Schedule 
C), 16. 
reference in certain cases under 22 Vic. No. 
1, to Commissioners, 152. 

COLONIAL LAWS VALIDATION (28 & 29 

Vic. u. 63). See Appeiidin:, 197. 
COMPANIES SEALS (27 Vic. o. 19). 

power to have official seal, to be used for 
transaction of business in foreign coun- 
tries, 10. 
to be fac-simile of common seal of company, 
ib. 
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COMPANIES S^AlS—continvsd. 

may be broken up and renewed, ib. 

agents abroad may be appointed by com- 
panies to affix seals, ib. ' 

duration of powers of such agents, ib. 

date of affixing seal to document to be 
certified, ib. 

duly sealed document to be binding on com- 
pany, ib. 

companies not to exercise powers unless 
authorized, ib. 

COMPENSATION FOE DEPRIVATION OP 
ESTATE. See Meal Property Act. 

CONVEYANCES, &c. 

by married women, how executed, 144. 
in trust for creditors. Se? Insolvency, and 
see WUls, Registration 0/ Deeds, Seal Pro- 
perty, Trust Property, &c. 

CONVEYANCERS (CERTIFICATED). 
11 Vic. No. 33. 
who may draw conveyances, 10. 
penalty on unauthorized persons drawing, ib. 
application to be made to Supreme Court 

for conveyancer's certificate, 11. 
examination by Master in Equity as to ski|l 

and integrity of applicant, ib. 
if satisfied. Master may grant certificate, ib. 

CONVEYANCES (FRAUDULENT). 
13 Eliz. a 5; 

fraudulent conveyances made to defeat 
claims of creditors, void, 11, 

forfeiture, &c., incurred by parties to such 
conveyances, 12. 

who to have forfeitures, and by what means, 
ib. ' . 

estates made upon good consideration and 
bondjide, valid, ib. 
27 Eliz. c, 4. 

fraudulent conveyances made to deceive 

• purchasers void as against them, ib. 

penalties on parties to fraudulent convey- 
ances, who do avow the same, ib. 

conv^ances made uppn good consideration 
and bondjide, valid, ib. 

sale of lands after conveyance with power 
of revocation good as against such con- 
veyance, ib. 

mortgages made bond fide not impeachable, 
ib. 

CO-OPERATIVE SOCIETIES, &c. ' 
37 Vic. No. 4. 
constitution of, 41. 

rules to contain certain particulars, ib. 
how registered, ib. 

members incorporated by registration, ib. 
property previously held in trust vested, ib. 
rules to bind members, 42. 
fees for registration, ib. 

COPARCENERS. See Limitaiion. 

COVENANTS. See Leases, Meal Property A ct, 
Trust Property. 

COVENANTS TO PRODUCE. See TUUs to 
Land. 

CREDITORS' REMEDIES, 

remedy by creditor for administration of 
real estate, 30. See Equity Practice. 



CROWN LAJ^DS ALIENATION ACTS. 

[Jn Appendix.] 
Abandoned selections, 

■ forfeiture of, 213, 227 
Additional selection 

of lands adjoining conditional purchases, 

214 
of lands adjoining land already granted, 215. 
frontage in cage of, 228. 
holder of, to reside three years, ib. 
to be treated as one' area with original 

purchase, ts. 22. , 
may be alienated with original, ib. 
not to be transferred until conditions ob- 
served, ib. 
Adjoining land, 

additional selections of, 214, 215. 
proprietors of, not to be interfered with- in 
any reclamation, 199. 
A lienMion "' 

of lands, 183. 
of unnecessary roads, 200. 
Applications, 

for conditional purchases — how to be made, 

200, 226. 
for purchases at 'auction, 229. 
for purchase of lands intended to be 

improved, ib. 
LandT Agent to keep record of, 203. 
may be withdrawn, if land not surveyed 
within twelve months,. 227. 
Appraiseme.nt 
defined, 198. 
of reclaimed land, 199. 
of land sold without competition, 200. 
of rescinded reservation' of water frontage, 

ib. 
of improved lands, 199. 
.of land sold under pre-emptive right, ib. 
of sites of closed roads, 200. 
of lands sold to adjacent proprietors, 200. 
of lands on gold fields, 202. 
mode of, 218-224. 
Arbitration 

defined, 198. 
, mode of, 218-224. 
Auction, sale by, 

of abandoned lands, 213. 

of lands without conditions for residence or 

improvement, 216. 
of town and suburban lands without im- 
■ prdvements, ib. 
of lands put up and not sold, 217. 
25 per cent, of purchase money to be paid 

at time of sale, ib. . 
applicant to pay fid. per acre on application 
to purchase, 229. 
Boundaries 

temporary, until land surveyed, 204, 226. 
removal o£,boundary marks a misdemeanor, 
230. 
Conditional Purchases 
' of unimproved lands without competitiQii,. ■ 

200. . ' -e 

to vest in fee simple on conditions of re- 
sidence and improvement and payment 
of purchase money, ,208. 

forfeiture of, on non-compliance with con- 
ditions, ib. 

when void, 226i 
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CROWN LANDS ALIENATION ACTS- 
contimted. 
■under mining conditions, 211. 
value of improvements on, 225. 
roads through, 227. 
by minors, 225. 

mode of application for, 200, 226. 
owners of, under s. 21, liable upon contractsj 

2^6. 
transfer of, only in certain cases, 228. 
how to be inherited, ib. 
en-or in description not to vitiate purchase 

in certain cases, 227. , . 

holder 'in fee of adjoining land making, to 

reside three years, 228. 
maximum area which can be purchased, 229. 
original and additional, to be treated as one 

area, 228. 
original and additional may be alienated 

together, ib. 
part of measured portion improved, residue 

may. be conditionally purchased, 227. 
See also Additional Purchases. ■ 
Contracts (Illegal), 

what by conditional purchaser a misde- 
meanor and void, 226. 
Croiim Lands, 

definition of, 198. 
alienation of, ib. 

dedication of, for public purposes, ib. 
Decla/ratioii ' 

of compliance with conditions of purchase, 

208. 
of compliance with mineral selection condi- 
tions, 211. 
by appraise;', arbitrator, or umpire, 224. 
Dedications. See Reserves. 
Description 

error in, not to vitiate purchase in certain 
cases, 227. 
Devolution 

of estate of conditional purchaser by will or 
operation oflaw, 228. 
Evidence. 

instrumeiits under Act may be produced in 

evidence, 224. 
production of documents in matters of 

arbitration, ib. 
certified copies of documents to be, 230. 
Exemption from Sale 

without competition, of certain unimproved 
' lands, 199, 200. 
of reserves, &c., ib. 
Forfeiture 

of deposit, on non-compliance with con- 
ditions, 208. . _■ 
of lands where abandoned by selectors, 227, 

228. ■ 

on non-payment of purchase money, 226. 
Frontage 

definition of, 198. 

of additional selections {adjoining conditional 
purchases, 214, 228. , - 

rescission of reservation for water frontage, 
200. 
GpM Fields. 

conditional sale of land within proclaimed, 
202. . ' 

Illegal contracts 

a, misdemeanor and void, 226. ^ 



CROWN LANDS ALIENATION ACTS- 

contimied. 
Improvements. 

interpretation of term, 198. 

conditions of, 208. , 

sales in consid^ation of, 199, 225. 

value of, to entitle holder to purchase, 225. 

value of, which shaUexempt from conditional 

purchase, ib. 
measured portions partially improved, resi- 
due may be conditionally purchased, 227- 
pre-emptive right provisionally to purcl»ase 
lands intended to be improved, 229. 

Inheritance of conditional purchase, 228. 
Interpretation of terms, 198, 231. 
Land Afjent 

to keep record of -applications, 203. 

and of sales by auction, 218. 
Leases. 

exemption from sale of certain lands held 
under, 199. 
Liability of Minors. 226. 

Measurement of selected portions 
fOTm of, 206, 227. 

Mineral conditional purchases 

how made, 211. 

adjoining, may bo treated as one area, 229. 

conversion of mineral leases into, within 
population boundaries, ih. 

conversion of mineral leases into, on re- 
serves, ib. 
Minors, 

over 16, may be conditional purchasers, 225. 

who own conditional purchases, liable upon 
contracts, 226. • . 
Orders in Council repealed, 198. 
Pastdral or Agricultural Associations. 

reserves may be dedicated for, 230. 
Pre-emptive right of lessee to purcliase. 

limitation of, 199, 229. 
Purchase money. 

deposit of 25 per cent, to be made on 
application, 200. 

mode of payment of balance, 226. 

Purchases. See Conditional Ptivchases. 
I(eclamation 

of land fronting harbour or river, 139. 

not to interfere with navigation, ib. ' 
nor with adjoining proprietors, ib. 
Segulations 

■may be made by Governor, &c., 224,' 231. 
Reserves 

may be made for public purposes, 198. 

temporary and permanent, 199. 

of water frontage, may be rescinded, 200. 

before making, abstract of to be laid before 
Parliament, 199. 

for pastoral or agricultural associations, 230. 

for roadways and water excluded from 
measurement, 227. 

Residence conditions 

how fulfilled, 208, 228. 
Roads. 

closing and alienation of, where nnnecessarVj 

200. . 
excluded from measurement in certain cases, 

227. 
through conditional purchases, ih. 
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CROWN LANDS ALIENATION ACTS— 

contimiei}. 
Sales of land 

■without competition, in certain cases, 200. 

Land Agent to keep record of, 218. 

in consideration of improvements, 225. 

See Ggnditional Purchases, Auction Sales. 
Survey 

■when to be made, 227. 

mode of measitrement, ii. 

option of purchaser to withdraw if not made 
within twelve months, ib. 
Trattsfer of additioncU purchases 

with original purchase, when conditions ob- 
served, 228. 
Water frorUage. 

rescission of reservation of, 200. 
Watw reserves 

excluded from measurement in certain cases, 
227. 

CURATOR. See Deceased Persons' Mstates. 

CURTESY. See Real Estate of Intestates DistrU 
bution. 

DAMAGES. See Seal PropeHy Act. 

DEBTS (PAYJVIENT OF, OUT OF REALTY). 
(54 Geo. Ill, c. 15.) (11 Geo. IV & 1 W. IV, 
c. 47.)- (21 Vic. No. 6.) See Wills, Real 
Estate. 

DECEASE OF APPLICANT, GRANTEE, OR 
PROPRIETOR. See Real Property Act. 

DECEASED PERSONS' ESTATES. (11 Vic. 
•No. 24.) (15 Vic. No. 8.) 

Curator appointed to collect, 20. 

to give security, ib. 

order to collect, and effect thereof, ib. 

not to prevent subsequent proving of 
. win, 21. 

mode pf proceeding under, ib. 
how enforced, ib. 

in case of persons dying beyond the 
. juripdiction of the Court, ib. 
where no probate within six months, ib. 
where no executor named or no- will 

made, ib. 
where goods will probably be purloined 

or destroyed, 24. 
where no probability of probate or ad- 
ministration, ib. 
in cases of renunciation, ib. 
Curator's authority in*- suit's by and against 

him, 22. - 

suits not to abate by death, ib. 
Curator, to keep accounts, ib. 
retain documents, ib. 
furnish office copies, ib. 
pay debts,^6. 
pay over residue, ib. 
make payments to relations in petty 

cases, ib. 
pass accounts, 22. 
make and publish returns, 23. 
discharge to, on winding up esta,te, ib. 
liability of, and of his agents for acts done 
in performance of their duties, 24. 
Clerks of Benches to act as Curator's Agents, 

23. 
Official Assignee may be appointed agent, 24. 
fees and commission to be taken, 23, 



DECEASED PERSONS' ESTATES— fonCwjfw?. 
heir or devisee of real estate not to claim 
payment of mortgage . out of personal 
assets, 25. 
,but rights under will made before Janu- 
ary, 1856, not to be affected, ib. 
DECEASED PERSONS' DEBTS. 

order to take account of, may be made' when 
. probate granted, 171. 

DECEASED WIFE'S SISTER, 

marriage with, declared to have been and 
to be valid, 25. 

DECLARATIONS, STATtTTORY, 

in lieu of oaths and affirmations, 71. 
DEEDS. 

registration of. See Registration. 

unauthorized persons drawing. See Con- 
veyancers (Certificated). 

affecting lands in the Colony, admissible in 
evidence without being stamped (20 Vic. 
No, 23, s. 1), 33. 

fraudulent concealment of. See Trust Pro- 
perty Act. 

DENIZATION. See Aliens. 

DESCENT. See Jnlieritance. 

DESERTED WIVES AND CHILDREN, 

order to protect personal property of wife 

may be made by Supreme Court, 25. 
common law liability of husband preserved, 
26. 
DEVISE. See WiUe. 

DISABILITIES. See Limitations, Infants, 
Married Women, Real Property Act. 

DISENTAILING ASSURANCE. See Regis- 
tration of Deeds, Infants' Marriage Settle- 
ments. 

DISTRIBUTIONSr STATTUTE OF (22 & 23 
Car. II, u. 10). (1 Jas. II. c. 17, s 7.) 
epitome of enactments, 26. 

DISTRICT COURTS,. 

no jurisdiction in questions affecting titles 
to land, 27. 

lands, &c., may be seized and sold under 
execution, ib. 

Registrar to execute deed of bSiTgain and 
sale, ib. 

bailiff may seize personal property, ib. 

execution not to bind land unless regis- 
tered, ib. 

Registrars and bailiffs may sell by auction 
without license, 28. ' 

writs to be executed according to priority, ib. 

DOWER (3 & 4 W. rv, 0. 105, adopted by 7 
W. IV. No. 8) (14 Vic. No. 27). 

meaning of certain words in Act, 28. 
widows entitled to dowgr out of equitable 

estates, 29. 
seisin not necessary to give title to dower, ib. 
no dower out of estates dispesed of, ib. 
partial estates, charges, &;c., to be valid 

agaiust widows' right to dower, ib. 
dower may be barred — 

by declaration in deed, ib. 
or by declaration in yill, ib. 
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VOWER—contmiied. 

■dower subject to regtrictious, contained in 

husband's will, ib. 
devise of real estate to widow bars dower, ib. 
bequest of personal estate to widow does 
. not bar dower, ib. 
agreement not to bar dower may be enforced 

in equity, ib. 
legacies in bar of dower still entitled to 

preference, ib. 
certain dowers abolished, ib. 
residence of wife in the Colony, or know- 
ledge of her existence, at time of sale 

required, 30. 
claim to dower limited, ib. 
arrears of dower not recoverable for more 

than six years, 86. 
release of, by married woman, 144. 
certain acknowledgments to bar provided 

for, 153. 
if an intestate's widow under 26 Vic. No. 

20, 86. 
may be barred by wife, although husband 

not a party to deed, 153. 
barred byjointure made before marriage, 177. 
but jointress entitled to dower where 
she is evicted from her jointure, ib. 
where jointure made after marriage, widow 

may elect between it and her dower, ib. .. 
See Seal Estate, of Intestates Distribution. 

EASEMENTS. See Real Property Act. 

EJECTMENT. See Real Property Act, Limita- 
tion. ■ 

ENCUMBRANgE. See Seal Property Act. 
EQUITY PRACTICE (17 Vic. No. .7). ■ 

remedy by creditor for administration of 

real estate, 30. 
Court may direct sale of mortgaged pro- 
perty instead of foreclosure, 30. 
Court may order real estate to be sold if 

required, 31. 
where property is the subject of proceed- 
ings. Court may allow to parties the 
annual income, ib. 
Court may determine legal titles, ib. 
' Act to commence from 1st SeptemlDer, 1853, 
' ib. 

EQUITY OF REDEMPTION. 

Sheriflfmay sell under ^. fa., 4. 
mortgagor barred from, after order for fore- 
closure, under Seal Property Act, 111. 
barred by twenty years' possession of mort- 
gagee, unless written acknowledgment, 
83, 84. 
See Seal Property Act. 

ERRORS. See Seal Property Act. 
EVIDENCE. 

of&cial record of 4eeds of grant, and all 
duly certified copies of such record, to be 
received in evidence, 44. 
■♦ certified copies of judgments, &c., of Su- 
preme Court receivable in evidence, 31. 
certain documents to be received in evidence 

without proof of signature or seal, 32. 
Courts, &c., to take judicial notice of signa- 
ture of Judges, Master, &o., ib. 



EVIDENCE— coreiJnwctZ. " . 

copies of Private Acts, Proclamations, and 
Commissions printed by Government Prin- 
ter, admissible as evidence, ib. 

provisions of 16 Vic. No. 14, not to repeal" 
WUls Act, ib. 

Supreme Court may compel inspection of 
documents, whenever equity would grant 
discovery, ib. 

British, Foreign, and Colonial Acts of State, 
Judgments, &c., provable by examined 
copies, without proof of seal, or signature, 
or judicial character of person signing the 
same, ib. '^ 

examined or certified copies of books or 
documents admissible in evidence, 33. 

deeds affecting lands in but executed out of 
the Colony admissible in evidence, with- 
out being stamped, ib. 

machine copies to be primd facie evidence, 
without proof of comparison with, or no- 
tice to produce original, ib. • 

EVIDENCE (DOCUMENTARY). 31 & 32 
Vic. c. 37. 

mode of proving certain dpcuments, 33. 

Act to be in force in Colonies, 34. 

punishment of forgery, ib. 

definition of terms "British Colony and 
Possession," "Legisla,ture," "PriyyCoun- 
cil," "Government Printer," "Gazette," 
ib. 

Act not to aflfect powers given by. any exist- 
ing statute or law, ib. 

See Companies' Seals Act. 

EXAMI]SrERS OF TITLES. See Seal Pro^ 
perty Act. 

EXECUTION, See,rr«. 

EXECUTORS. (21 Hen. VIII. c. 4.) 

sale by part of executors made lawful, 34. 
may distrain for airears of rent 4. 
costs in actions by, ib. 
actions by and against, for injuries in tes- 
tator's lifetime, ib. 
See Tnist Property Act, Seal Property Act. 
Trustees. 

FELONS (6 Vic. c. 7), . 

tickets-of-leave holders incapable of holding 
real property, 35. 

FENCES DIVIDING ADJOINING LANDs' 
(9 Geo. IV. No. 12). 

owners of land may require owners of ad- 
joining lands to assist in equal proportions 
in making and repairing the dividing - 
fences, 35. 

requisition in writing, &c., ib. 

in case of refusal or neglect, work may be 
executed by party requiring, ib. 

expense recoverable, ib. 

owners of enclosed lands may recover from 
future proprietors of adjoining lands, half 
value of dividing fence, 36. 

arbitration as to value of one-haU of dividing 
fence, ib. 

arbi.tration as to necessity or insufficiency of 
dividing fence, ib. 
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FEOFFMENT, 

registered copy of to be equivalent to livery 

of seisin, 146. „ 

executed before 3rd January, 1842, not to 
Jiave a tortious operation. 
FI. FA. See Writ. 
FINE AND EECqVERY, 

want of, supplied by conveyances acknow- 
ledged in prescribed form, 144. 

FOUECLOSUEE. See Equlhj Practice, Mort- 
gages, Real Property. 

FRAUD. See Seal Property Act. 

FRAUDS, STATUTE OP. (29 Car. II. c. 3.) 

parol leases and interests of freeholds, &c., 
to have force of estates at will only, 36. 

except certain leases not exceeding three 

- years, 37. 

assignment, grant, or. surrender of leases or 
estates of freehold, not to be by parol, ib. 

contracts, &c., to charge executor, &c., per- 
sonally, to charge defendant on a guaran- 
tee, or on agreement iu consideration of 
marriage, or on contract relative to lands, 
&c. , or on agreement not to be performed 
iu a year, not binding, unless in writing, 
signed by party or agent, ib. 

declaration of trusts of hereditaments to be 
by wi-iting signed, ib. 

exception from the operation of the statute, 
of trusts, arising, transferred, or extin- 
_ guished by implication of law, ib. 

assignments of trusts to be in writing, ib. 

equitable estates in hereditaments made 
subject to judgment debts, ib. 

and assets in the hands of the heir, ib. 

equitable interest in terra of years, caimot 
be taken in execution, ib. 

heir not chargeable on his own estate with 
ancestor's debts, ib, 

day of signing judgment to be entered on 
roll-; 38. 

judgment as against bond fide, purchasers to 
relate to- such time only, ib. 

writ of execution to bind property in goods 

■ only from time of delivery to Sheriff, ib. 

day of receipt to be endorsed on yrrit, ib. 

contract for sale of goods for £10 or more 16. 

buyer must accept part of the goods sold, 
and actually receive same, ib. 

' ' or give something in earnest to bind 
the bargain, ib. 
or make part payment, ib. 
or there must be a note or memorandum 
of the bargain, in writing, signed by 
the party to be charged, ib. 

day of enrolment of recognizances to be 
entered,- and lands in the hands of pur. 
chasers bound from that time only, ib. 

husbands not compellable to make distri- 
bution of personal estates of wives, 33. 

See Wilh. 
FRAUDULENT CONCEALMENT (of Deeds.) 

See Trust Property Act. 

FRIENDLY SOCIETIES (37 Vic. No. 4). 

buildings for society's purpose may be pur- 

, chased or leased, 38. 
real and personal estate of, to be vested irf 
trustees, 39, 



FRIENDLY SOCIETIES— con(m»crf. 
actions by or against trustees, ib. 
trustees' responsibility limited, ib. 
proceedings against officers not abated by 

death, &c., ib. 
funds, Jiow invested, ib. 
fees for registration, 42. 
See Building Societies, Co-operatire Societies. 
GRANTS OP CROWN LANDS, 
- titles to, -confirmed (6 W. IV. No. 16), 42. 
(3 Vic. No. 1), 43. 
(11 Vic. No. 54), ib. ' 
official record of deeds of, to be evidence 

(11 Vic. No. 38), 44. 
not to be void — 
for uncertainty (22 Vic. No. 1), 151. 
or for misnomer of grantee, &c. , ib. 
protection of subsequent, ib. 
, conditions in, where breach of not to vitiate 
Title, 152. ■ 
promises of, li. , 

issued in apparent violation of 5 &'■ G Vic. 
c. 36, 153. 
• See Real Property Act, Titles to Land. 

ILLUSORY APPOINTMENTS (11 G. IV. 

and 1 W. IV. c. 46, adopted by 5 W. IV. 

No. 8). ' 

to be valid in Equity as well as in Law, 44. 

not to affect any deed which declares the 

amount of the shares, 45. 
nor to give.auy other force to any appoint- 
ment than the same would otherwise have 
. had, ib. 

IMPERIAL LAWS (Application of, to. 
Colony).. 

■ Laws of England whensoever applicable to 
be applied, in Administration of Justice, 
62. 

INDEFEASIBLE TITLE UNDER REAL 
PROPERTY ACT, 95. 

INFANTS MARRIAGE SETTLEMENTS (20 
Vic. No. 2). 

infants may make, with approbation of 

Coiirt, 45. 
appointment, or disentailing assurance by, 

void if infant die under age, ib. 
sanction 6i Coiirt to be given upon petition, 

ib. 
not to apply to males under 20, nor to 

females under 17, ib. 
jurisdiction of Primary Judge, ib. 

INHERITANCE (3 & 4 W. IV. c. 106, adopted 
BY 7 W. IV. No. 8). 

interpretation of terms, 46. 

descent to be traced from the purchaser, ib. 

last owner to be considered purchaser unless 
{ho contrary is proved, ib. . 

how descent traced where there is a failure 
of heirs of the purchaser,, 167. 

or of heirs of ancestor, where land descend- 
ible as if ancestor had been the purchaser 
thereof, ib. 

heir entitled under a will to take as 
devisee, 46. 
' 'limitation to grantor or his heirs to create 
an estate by purchase, ib. 
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INHERITANCE— core<«»tt(?d. 

where heirs take by purchase under limita- 
tions to the heirs of their ancestor, the 
land shall descend as if the ancestor had 
been purchaser, ib. 

brothers, &c., to trace descent through 
parents, ib. 
■ lineal ancestor may be heir in gi-eference to 
collateral claiming through him, 47. 

male line to be preferred, ib. 

mother of more remote male ancestor pre- 
ferred to the mother of the less remote 
male ancestor, ib. 

half-blood to inherit, ib. 

attainted ancestor, tracing through, ib. 
limitation of Act, ib. 

of conditional purchase of Crown Lands, 
228. 

See Trust Property Act. 

INHERITANCE, WORDS OF. See Titles to. 
Land. 

INSOLVENCY (5 Vic. No. 17.) . 

Judge may accept surrender of estate on 

petition, 47, 48. 
surrender by administrators, 48. 
what shall be deemed acts of insolvency, ib. 
what alienations, transfers, &c., fraudulent 

and void, '*■ 
what liable to be set aside, ib. 
what alienations in preference of a creditor 

absolutely void, 49. 
exception where third party bond fide 

puTchaser, 50. 
alienations, . &c., after order of seques- 
tration void, ib. 
what acquittances, &c., made by insolvent 

void, ib. . <» 

what payments made by or to insolvent 

fravidulent and when valid, ib. 
proof by creditor holding pledge or lien, 51. 
landlord to be entitled to six months rent 

out of assets, ib. 
clerks or servants may be paid six months 

salary or wages in full, ib. 
effect of order of sequestration upon insol- 
vent's estate, ib. 
effect of order for confirmation of trustees, 

52. 
effect of order for confirmation of new 

trustees, ib. 
employment of the insolvent or other person 

about the estate by trustees, ib. 
as te offence of knowingly receiving any 

fraudiilent alienation, &c,, from insolvent, 

ib. 
as to sale of estate by trustees, condition 

of sale, &o., ib. 
powers of trustees in respect of agreements 

entered into by insolvent for purchase or 

exchange of real property, 52, 53. 
insolvent entitled to lease or agreement 

for lease, when liable for rent or ooven^jit, 

and remedy of lessor, &e., when trustees, 

refuse to accept, &c., 53. 
effect of certificate and allowance thereof, ib. 
proof .of insolvency in any action or other 

proceeding, ib. 
■ Voluntary assignments provided for (7 ViJ. 

No. 19), 54. ■ 



INSOLVENCY— con«OTMe</. 

liabilities of trustees under assignment 
deeds, ib. 

purchasers under voluntary assignments 
protected, ib. » 

* effect of appointment and election of 
assignees, 55. 

title conveyed by assignees assured, ib. 

insolvent's certificate to be granted by Chief 
Commisioner, ib. 

orders made under 5 Vic. No. i7 appointing 
or confirming trustees shall vest in them 
estate of insolvent (8 Vic. No. 19), 56. 

deeds executed by trustees valid for con- 
veying estate, &e., ib. 

Judge's order shall vest insolvent estate in 
official assignee (10 Vic. No. 14), ib. .» _ 

order of Court vesting estate in assignees 
jointly, ib. 

deeds executed by official or elected assignees 
to be deen\ed. effectual to convey, 65. 

purchasers relieved froni the effect of omis- 
sions, but assignees not exonerated, ib. • 

as to priority of rights of mortgagees, ib. 

order of Court shall re-vest estate in insol- 
vent when released from sequestration, ib. 

agent may a;ct for absent creditor, ib. 

Court may in certain cases suspend or grant 
certificate, 58. 

certain payments before insolvency pro- 
tected (25 Vic. No. 8), ib. 

exceptions, ih. 

Act not to extend to any suit or action 
pending on 1st September, 1861, ib. 

Chief Commissioner to have powers of Judge 
in certain cases, ib. 

insolvents' certificates need not be confirmed, 
&c., by Supreme Court, ib. 

improper discharges may be disallowed, ib. 

sales in insolvency, how to be effected, 59^ 

sales by private contract not valid until 
approved by Chief Commissioner, ib. ' 

certain sefluestrations made valid (27 Vic. 
No. 4), ib. 

word "Company'' defined (31 Vie. No. 9), 
ib. 

agent of company may petition, &o., on its 
behalf, ib. 

agent of absent creditor may petition, &c. 
ib. 

Insolvency Jurisdiction of Supreme Court 
continued (38 Vic. No. 1), 60. 

powers of Chief Commissioner extended, ib. 

proviso as to present appeals and appli- 
cations, ib. 

appeal from decision of District Commis- 
sioner to Chief Commissioner subject to 
further appeal to Supreme Court,-i6. 

Rules of Court, how made, ib. 

Supreme Court or Chief Commissioner may 
award costs, ib. 

" Companies' Act " — prbceedings during 
winding up may be taken before Chief 
Commissioner, ib. 

powers of Court in proceedings under 
"Joint Stock Companies' Act" (11 Vie. 
No. 19) also vested in Chief Commis-" 
siouer, 61. 

attorney or solicitor may be heard before 
Chief Commissioner, ib. 
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1 NSOLV ENO Y— cojjfiH utd. 

assignees in, may be registered as 'proprie- 
tors under Real Property Act, 102. 

refusal of assignees in, to accept lease subject 
to mortgage, to operate as a, surrender, 
ib. . , ' ^ 

moneys paid out of Land Titles Assurance 
Fund on account of insolvent may be 
recovered, 113. 

mSURANOE. See Tmst Propeitij Act. 

IKTESTACY (DISTRIBUTION OF REAL 
ESTATE ON). See Beal Estate of Intestates 
Distribviion. 

INTESTATE ESTATES. 

Limitation of suits to recover personal 

estate, 171. 
See Deceased Persons' Estates, Real Estate 

0/ Intestates Distribution. 

INTESTATE PROPRIETORS. 
See Seal Property Act. 

INVESTMENTS BY TRUSTEES. See Trust 
Propertj/ Act, Trti'st'ees. 

JOINT PROPRIETORS. See Seal Property 
Act. 

JOINT TENANTS. See Partition. 

JOINTURE. See Dower. 

JUDGMENT. See Eegistratiqn of Deeds. 

LANDS ALIENATION ACTS. See Crown 
Lands Alienation Acts. 

LANDLORD AND TENANT. 
(4Ann. c. 16, ss. 9&;10), 
attornment of tenants, grants and convey- 
ances good without, 8. 

LAWS, IMPERIAL, 
applied to Colony, 62. 

LEASE (32 Hen. VIII. c. 28), 

in right of •wives or churches, which good, 

which bad, 62. 
special observations of leases to be made by 

tenant in tail or of the wife's land, ib. 
made by husband and wife of the wife's 

land, ib. 
of farms, parsonages, or vicarages, 63. 
the husband's only act of the wife's land 

shall not prejudice her or her heirs, ib. 
lease§ made by thelnisband and wife of the 

inheritance of the wife, ib. 
for a year, for ^ving effect to release, 146. 
recital of, evidence of its execution, ib. 
See Seed Property Act, Trust Property Act. 

LEASES FACILITATION (1 1 Vic. No. 28). 

deeds made in pursuance of Act, effect of 
certain forms of words in schedvJe, 63. 

-deeds to include all houses, &c., comprised 
inland, ib. 

cost of preparation of deeds, ib. 

deed, though ineffectual Under this Act, to be 
valid, ib. 

"lands" to include aU tenements or here- 
ditaments, ib. 

word importing singular number to include 
.plural, and conversely, ib. 

word importing masculine gender- to also' 
include females, ib. 



LEASES FACILITATION— coM«K«erf. 

"party " to include body politic, coi-porate, 

or coUegiate, ib. 
schedules to be parts of Act, 64, 65. 
short form of covenants under Act, ib. 
LEVY. : 

.publication of notice of sale by Sheriff equi- 
valent to, 151. 

LICENSE. See Trust Property Act. 

LIMITATION [Of Actions as to Real Estate]. 
3 & 4 W. IV. c. 47, adopted by 8 W. IV. No. 3. 
meaning of words in the Act, 74. 
no land orient to be recovered after twenty 

years from right of action accrued, 75. 
when right of B,otion deemed to have 

accrued, 76. 
in case of an estate in possession, ib. 
on dispossession, ib. 
abatement or death, 77. 
alienation, ib. 
future estates, 78. 

forfeiture or breach of condition, 79. 
proviso for forfeitui-e not taken advantage 

of by remainderman, 79, 80. 
right of action or distress in case of a 

reversioner,. 80, 81. 
administrator to claim as from death of 

deceased, 81. 
in case of tenant-at-wiU right deemed to 

have accrued at end of one year, ib. 
tenant from year to year has no right but 
from end of first year or last payment of 
rent, ib. 
when right to accrue, where rent amounting 
to 20s. yearly wrongfully received under 



mere entry not to be deemed possession, tb. 
no right to be preserved by continual claim, 

ib. 
p'ossession of one co-parcener, &c., not to be 

deemed possession of the others, ib. 
possession of younger brother not to be 

deemed possession of the heir, ib. 
acknowledgment in writing, &c., equivalent 

to possession or receipt of rent, w. 
where possession not adverse St time of 

passing of Act, right not baiTed until five 
' yeSrs afterwards, 82. 
disability of infancy, lunacy, coverture, or. 

beyond seas : ten years aUowed from 

termination of disability or death, ih. 
no action, &c., to be brought after forty years 

from accruing of right, ib. 
no further time to be. allowed for a succes- 
sion of disabilities, ib. , 
when right to an estate in possession is 

barired, right of same person to future 

estates also barred, ib. 
where tenant-in-tail barred, remainderman 

who might have barred shall not recover, 83 
possession adverse to tenant-in-tail runs 

against remainderman whom he might 

have barred, ib. 
possession under assurance by tenant-in. 

taU, &c., ib. 
equity suit not aUowed after time limited 

at law, ib. 
in cases of express trust, when right deemed 

to haye accrued, 15. 
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LIMITATION— continued. 

in oases of concealed fraud, time to run from 

discovery of fraud, ib. 
saving jurisdiction of equity on ground of 

acquiescence, ib. 
mortgagors and mortgagees when to be 

barred, 83, 84. 
extension of time for recovering mortgaged- 

land where any part of principal or 

interest has been paid, 168. 
rights of parties out of possession extin- 
guished at end of limitation, 84 
receipt of rent to be deemed receipt of 

profits, 85. 
abolition of real and mixed actions, ib. 
except for dower, quare impedit, and eject- 
ment, ib. 
' savgig of certain rights, ib. 

no descent, warranty, &c., to bai- right of 

entry, ib. 
money charged upon laud, &a, when to be 

deemed satisfied, ib. 
extended to claims on personal estate of 

intestates, 171. 
arrears of dower not to be recovered for more 

than six years, 86. 
no arrears of rent or interest to be recovered 

for more than six years, ib. 
5 Vic. No. 9. - 

actions of debt or covenant on specialty, 6. 

or scire facias on recognizance, ib. 

on award or for money levied undersell' 
facias, ib. 
actions limited by special Acts excepted, ib. 
persons under disability or beyond sea 
■ excepted, ib. 
acknowledgments, ib. ' 

LIVERY OP SEISIN. 

registered copy of deed of feoffment to be 

equivalent to, 146. 
not necessary to give effect to any f eoffiuent 
executed before 3rd January, 1842, 153. 
MAEKIAGE WITH DECEASED WIFE'S 
SISTEE (39 Vic. No. 20), 
dedared to have been and to be valid, 25. 

MAEKIAGE (19 Vic. No. 30). 
by whom to be celebrated, 67. 
declaration, when by registrar, ib. 
banns or licenses, ib. 
essentials for.valid marriage, ib. 
proviso for special oases, tb. 
witnesses and certificate, ib. 
■ provisions not extended to Quakers or 
- Jews, ib. 

such marriages vafid, ib. \ 

consent in cases of minority, ib. 
Judges to appoint persons to consent in 

certain cases, ib. 
^consent to be indorsed on certificate, ib. 
certain marriages made legal, ib. 
all existing marriages confirmed, ib. 
exceptions, 68. 
proof of marriage, ib'. 
schedules, ib. 

entitles husband to be registered as co- 
proprietor under Eeal Property Act, 103. 
MAREIAGES, 

validity of certain Colonial, established (-23 
& 29 Vic. c. 64), 231. 



MAERIAGE SETTLEMENTS, ^ee Infante.. 

not affected by 39 Vic. No. 25,. 69. 
MAREIED WOMEN, 

conveyances, by valid, 144. 

may dispose of reversionary iitterests iu 

personalty, 69. 
deeds how ■acknowledged by, 69, 144, 153. 
powers given to under 39 Vic. No. 25 not ta 

interffere with other powers, 69. 
reversionary interest in personalty, 39 Vio.,^ 

■ No. 25, ib. 
powers of as to disposition by deed of future, 
or reversionaiy interests in personalty,, 
release of powers, ib. 
but concurrence of husband, and acknow- 
ledgments necessary, ib. 
how aicknowledgments to be taken, ib. 
powers given by this Act not to interfere 

with othej powers, «6. 
nor to interfere with marriage settlements', 
&c., ib. 
MISDESCRIPTION. See Real Property Act, 
Titles to Land Act. 

MORTGAGEES, POWERS OF. See Trust 

Property Act, Beat Property Act, Trustees. 
MORTGAGES, 

effect of, prior to actual grant, 15. 
statutory, discharge of (16 Vic. No. 19, 

s. 52), 161. 
heir or devisee of real estate not to claim 

payment of, out of personal assets, 25. 
to be pledges at law as well as in Equity, 

168. 
saving of mortgagees' rights and remedies, 

ib. 
See Peal Property, 'Trustees, Trust Property. 

MORTGAGES (CLANDESTINE). 
4 & 5 W. and Mary, c. 16. 

judgment debtor, &c., taking up money 
upon mortgage, without notice of judg- 
ment to mortgagee, to lose equity of 
redemption, 70. 

person mortgaging twice, without notice of 
first mortgage, loses equity of redemption, 
ib. 

under-mortgagees may redeem, 71^ 

dovyer saved, ib. 

NOTICE. See Real Property Act. , 

OATHS ABOLITION (9 Vic. No 9). 

Governor and Executive Council empowered 
to substitijte declarations for oaths, &c., 
71. 

substitution to be notified in Gazette, ib. 

where substituted, no oath to be admin- 
istered, ih. 

false declaration to be deemed a misde- 
meanor, 72. 

oath of allegiance still requisite, ib. 

oaths in judicial proceedings stiU to be 
taken, ib. 

extra-judicial oaths abolished, 16. 

wills and deeds, &c., may be verified on 
declaration, ib. 

declaration in cases not specially provided 
for, ib. 

fees payable, ib. 

form of declaration, ib. 

false deolafation a misdemeanor, ib. 



INDEX. 



249 



OATHS. See Real Property Act. 
OFFICE COPY. See Segistration 0/ Deeds. 
OFFICIAL ASSIGNEE. Sales by. 
See Insolvency. 

PARTITION. 

joint tenants and tenants in common — 
compellable to make, 73. 
each shall have aid of the other, tJ. 
for lives or years shall make, ib. 
to be prejudicial to none but parties, 16. 
PERPETUITIES (Thelluson Act).- See Wills. 
PETITION. See Trust Property Act. 
POSTHUMOUS •CHILDREN (10 & 11 W. III. 
c. 16). ', - 

enabled to take estates as if bom in their 
father's lifetime, 73. 

POWERS OF APPOINTMENT. 
See Illusory Appointments. • 

POWERS OF ATTORNEY (17 Vie. No. 22). 
conveyances, &c., under certain powers of 
attorney executed after death or revoca- 
tion but before notice thereof, valid, 74. 
declaration by attorney of want of notice, 
when to be made, ib. ^ 

See Seal Property Act. " 

POWER, REVOCATION OF. See Companies 
Seals, Powers of Attorney, Real Property Act. 

POWERS. . ■ 

See Trust Property Act. 

PRIORITY. 

See Real Property, Registration of Deeds, 
Titles to Land. 
PRIVY COUNCIL APPEALS. See Charter of 

Justice. _ 
PROMISEE OF GRANT. See Titles to Land. 
PROPRIETOR. See Real Property Act. 
PURCHASER. See ib. and Trust Pr<^erty Act. 

REAL ESTATE. 

made assets for satisfaction of all debts, 16. 

may be sold, &c., in execution like personal 
estatp, ib. 

heir or devisee of, not to claim payment of 
mortgage out of personal assets, 25. , 

ticket-of -leave felons incapabl^f holding, 35. 

aliens may acquire, hold, and dispose of,- 7. 

settlement, by infant in contemplation of 

, marriage, 45. 

not to be bound by judgment, unless execu- 
tion lodged with Sheriff, 145. 

actions by and against executors for injuries 
to,^4. 
See Dower, Inheritance, Limitations, Regis- 
"tration of Deeds, Wills. 

REAL ESTATE OF INTESTATES DISTRI- 
BUTION (26 Vic. No. 20). 
land of owner dying intestate, not to p5,S3 to 
heir-at-law but to personal representatives 
in like manner as chattel real property, 86. 
lands in trust or under mortgage, to be sub- 
' ject to same trusts and equities as if they 
had descended to heir, ilr. 
lands to be included in inventory and 
disposable as personal assets, ib. 



REAL ESTATE OF INTESTATES DISTRI- 
BUTION— conimaeti. 

husband on death of wife intestate, not given 
any greater interest in her real estate 
than tenancy for life by the curtesy, ib. 

widow cf intestate, not given any greater^ 
interest in her husband's real estate than 
her rights as dowress, ii. 

Court may order that rights of curtesy and 
dower be secured out of produce of sale 
of real estate, ib. ^ 

Judge, on application, may make order 
directing course of proceeding as to ad- 
ministration of the property, i6. 

Judge may order partition of the land by 
arbitrators where he thinks it would be 
advantageous to pairties interested, 87. 

partition of land, how effected, ib. 

rules for guidance of administrators may 
be made by Supreme Court, ib. 

partial intestacy, provisions of Act to apply 
to executors in cases of, ib. 

Curator of Intestate Estates, provisions of 
, Act applicable to, ib. ' , 

administrator or executor not required 
against his consent to continue as trustee 
during an enforced suspension of sale, ib. 

REAL PROPERTY ACT. 
Abstract of Title. 

applicant to furnish if required, 90. 
persons lodging caveat to furnish, if re- 
quired, 92. 
to be returned, on' withdrawal of applica- 
tion, 93. 
A chnowledgment. 

of married woman signing any instrument, 
how to be taken, 106. 

Action. 

may be brought by beneficiary, in name of 

trustee, 110. 
for damages by party deprived of land, 111. 
purchasers and mortgagees protected from, 

112. 
may lie against Registrar General in certain 

cases as nominal defendant, ib. 
notice of, to be served on Registrar General, 

and limitation of to six years from date of 

deprivation, 16. » 

Acts. 

repeal of, 88. 

26 Vic. No. 9, and 36 Vic. No. 7, to be 

construed together, 140. 

Administration. 

Letters of, production of and entry of date 
of, 103. 
Administrator. 

on decease of proprietor, may be registered 
proprietor by transmission, 103. 

Annuity. 

implied covenant in every transfer of land 
• subject to encumbrance, that transferree 

pay, 96. 
lan,d intended to be charged with, mode of 

proceeding, 97. 
procedure in case of default of payment 6f, 98. 
upon default of payment of, oncumbrancee 
may sell land,, ib. 
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EEAL PROPERTY. ACT— continued. 

of may bring action of ejectment, foreclose,, 

or enter and take possession, or distrain, 

ib. " . 

Batiafaotion of, to be entered in . Register 

Book, 99. 
Appeal. 

rights of, same ag in ordinary actions, 114. 
Applkard. 

to surrender instruments of title, and furnish 

abstract if required, 90, 91. 
to stdte all particulars concerning land, and 

to make declaration as to truth of state- 
ment, 91. 
to state if land be occupied or not, and 

whether occupancy be adverse or not. 
may require Registrar General to cause 

personal service of notice, ib. 
.■wnen original grantee, issue of certificate 

of title to, or to his nominee, ib. , 
Jirocedure when not original grantee, ib. 
failure of service of notice, to be notified to, 

92. ' . 

» receipt of eaveat to be notified to, ib. 

may withdraw application prior to issue 

of Qertificate, 93. 
how certificate to issue in case of previous 

death of, ib. 
to make oath as to value of land, 93, 94. 
heir-at-law, devisee, &c., may apply to be 

registered as proprietor, 103. 
Application. 

by whom to be made, SO. 

how to be dealt with, 91. 

notice of, to be published, 92. 

may be rejected, when evidence of title 

imperfect, ib. 
may be withdrawn prior to issue of certifi- 
cate, 93. 
by assignees in insolvency to be registered 

as proprietors, 102. 
by executor, administrator, or Curator of 

Intestate Estates, 103. 
by heir-at-law or devisee, ib. 
notice of, to be published, ib. 
to be referred to Examiners and Commis- 

sioners, ib. 
Commissioners may reject, or direct publi- 
cation ^f notices, &c., ib. 
by person entitled in reversion or remainder, 

105. 
must be endorsed and correctness certified 

to,. 108. 
' for foreclosure by mortgagee on default, 110. 
for foreclosure, how made effective. 111. 
Appointment. 

of Examiners, officers, and clerks, 89. 
of Land Titles Commissioners, ib. 
Assign or sublet. 

abbreviated form for expressing covenant 

not to, 100. 
Assignees in Insolvency. 

may be registered proprietors, on trans- 
mission through Insolveney, and deal with 

land, 102r 
entry of appointment of, in Register Book, 

constitutes them registered proprietors, ib. 
entry of refusal by, to accept lease, shall 

operate as a foreclosure, ib. 



REAL PROPERTY ACT— continual. 
Assurance Fund. 

to be created for assurance of title, 93. 
funds paid on account of, to be paid to 

Colonial Treasurer, 94. 
liable only for actual loss by registered pro- 
prietor, as principal defendant, in certain 
cases, ill. 
damages, &c., to be paid out of, 112. 
deficiency of, to be supplied temporarily 

from Consolidated Revenue, ib. 
moneys paid out of, may be recovered ip 

certain cases, 113. 
only liable in certain cases, ib. 
Attestation. 

of instruments, 103. 
Attorney General. 

to prosecute under Act, and recover penal- 
ties or sums of money, 114. 
Atictioneer. 

^^■hen to certify that land mortgaged had 
been put up for sale, 110. 
Banlcrvptaj. See Insolvency. 
Cancellation. 

of instruments of title, on issue of certi- 
ficate, 93. 
of certificate or grant, on transfer of laud, %. 
not to be effected when transfer is by 

endorsement, 140. 
of registration abstract, 102. 
of certificate or other instrument issued in 

error, &c., 113. 
of certificate or other instrument or entry> 
by order of Supreme Coiirt, 114. 
Caveat. > 

Registrar General may enter on behalf of 
persons under disability, or on behalf of 
the Crown, 90. ' • 

to- be received within limited time, 92. 
if not lodged, land to be brought under 

Act, ib. • 
parties interested, or their attorney, may 

enter, 92, 103, 104. 
to particularize estate, lien, or interest, 92. 
person lodging, shall, if required, deliver 

abstract of title, ib. 
if received within time limited, proceedings 

stayed, ib. 

to lapse unless procee(Jings taken within 

three months, and notice thereof .served 

on Registrar General, or unless injunction 

obtained, 93. ' " 

Commissioners may direci entry of, by 

Registrar General, in certain oases, 103. ■_ 

may be lodged by a settlor of land or 

beneficiary, 103, 104. 
to state name and address of person lodging, 
and description sufficient to identify laiid, 

to be signed by caveator or his attorney or 

agent, ib. 
may be withdrawi^y caveator, ib. 
notice sufficient if served at address given, tb. 
notice of, to be given to applicant, ib. 
applicant may summon caveator to show 

cause, ib. ' 
when to lapse, ib. 
while in force no entry affecting lands in 
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REAL PROPERTY ACT— continued. 

oompensktion for lodgingwithout reasonable 

cause, ib. 
unless lodged remainderman or reversioner 

may be registered, 105. 
persons having notice of application omitting 

or neglecting to lodge, barred, 112. 

Caveator. See Caveat. 
Certificate of Death. 

to be deposited on transmission applica- 
tions, 103. 

Certificate of Title. 

included in term "instrument," 88. 
issue of, to original grantee, where no trans- 
actions registered, 91. 
issue of, in other cases, ib and 92. 
on what conditions to issue, ib. 
liow to issue iii case of applicant's previous 

decease, 93. 
duplicate of, to , be bound in ' ' Register 

Book," 94. 
to be in duplicate, in form C of Schedule, ib. 
if applicant under disability, such to be 

stated, ib. 
to be conclusive evidence of title in all Courts 

of Law or Equity, ib. 
not impeached or defeasible for want of 

notice, &c. , ib. 
.deemed to be registered, when entered in 

"Re^sterBook,"». 
memerial of any instrument to be reoord.ed 

on, and to be deemed conclusive evidence 

of registration, 95. 
not effectual until entry in "Register Book," 

ib. 
of registered proprietor paramount, exc^t 

in case of fraud, ib. 
memorandum of transfer shall refer to, for 

description of land, 96. 
on transfer of land, to be given up for whole 

or partial cancellation, ib. 
except where transfer is by endorsement, 

140. 
to be issued to purchaser on caiicellaiion, 

«6.^ and see ,140. 
of imtransferred portion may issue to pro- 
prietor or transferree, 96. 
purchaser of mortgaged or encumbered 

estate entitled to receive, 98. 
satisfaction of annuity to be endorsed on, 99. 
on transfer of laild linder registration ab- 
stract, to be delivered up, 102. 
marriage of female proprietor, with par- 
ticulars, to be entered on, 103. . ~ 
who may apply for, on death of registered 

proprietor, «6. 
joint proprietors and tenants in common to 

receive distinct certificates, fOS. 
production of, may be dispensed with in 

certain cases, ib. 
upon surrender of existing certificates, 

single certificate may be issued, or vice 

versa, 106, 107. 
provision in case of loss of, 107. 
-' production of, bar in any action, &c., against 

any registered proprietor or lessee, 111. 
when issued in error, may be cancelled, 113. 
fresh certificate may issue in certain cases. 



REAL PROPERTY AOr—continued. 

Qourt may order delivery, of instrument 

issued in error, ib. 
Court may order cancellation of, on recovery 
of Ipd, &c., 114. 
Commissioners of JLands Titles. ' 

appointment, fees, 'and quorum, 89. 

not to practice as barrister, attorney, or 

solicitor, ib. 
duties with regard to applications, 91, 92. 
eiTor or omission made by, not ■ to affect 

title, 94. 
application of any person claiming by trans- 
mission to be referred to, 103. 
may direct entry of caveat in certain cases, 

ib. 
may consent to dispense with duplicates in 
certain cases, 105. 
Committee. See Guardian. 
CompSnsation 

to party deprived of land by fraud or error; 
HI, 112. 
Consular Officer*. 

interpretation of term, 88. 
Conveyance. 

included in term "insti-ument," ib. 
Conviction. 

for felony or misdemeanor not to affect civil 
remedy, 114. 
Copies. , - , • / 

of instruments declaring trusts, may be 

deposited but not registered, 101. 
certified by Registrar General, to be re- 
ceived in evidence, 108. 
Corporation. 

may substitute common seal for signature, 
106. 
Costs. 

' in certain oases, by whom to be borne, 108, 
■ 111, 112. 
Covenant. 

general, to be implied in instruments, 95. 
implied in transfers of mortgaged or encum- 
bered land, 96. 
implied in memorandum of lease against 

lessee, 97. 
procedure in case of non-observance of, by 

mortgagor, 98. 
implied in memorandum of mortgage against 

mortgagor,„99.. >■ 

abbreviated form of words for expressing, in 

leases or mortgages, 99, 100. 
implied, when to bind parties severally and 

not jointly, 105. " 

iinplied, to have same 'force and eflfect as if 

set out at length, ib. 
implied, may be modified or negatived by 
express declaration, ib. 
Crown Lands- (and see Orant). _ . 

subject to provisions of Act, when alienated 
^ in fefe, 90. 
Cultivate.. 

what implied in covenant to, 100. 

Curator of Intestate Estates. 

on death of, proprietor intestate may be 
■ ■ registered as proprietor, 103.. 

procedure on order, authorizing him to take 
charge of estate of a deceased proprietor, 
106. ' 
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HEAL PROPERTY ACyT— continued. 
Damages ' . ' ' 

may be recovered against person certifying 

"incorrect instrument, 108. 
may be recovered out of Assurance Fund by 

party deprived of land, 111, 112. * 

hondjide purchaser or mortgagee protected 

from action for, 112. 
action for, in certain cases, against Registrar 
General as nominal defendant, ib. . 
Dealings 

may be registered prior to issue of Crown 
Grant, 107. 
Decease of Applicant. 

how certificate to issue in case of, 93. 
Decease ofCrovm Grantee 

before issue of grant, 140 
Decease of Proprietor. 

transmission of mortgage or lease, on, 103. 
° who may be registered on, ib. 
See Transmission. 
Declaration. 

in case of lost grant or certificate, 107. 
false, to be deemed perjury, 114. 
Deputy Registrar General. 

appointment of, duties and oath of office, 89. 
Devisee 

may apply to be registered as proprietor 
of freehold estate, 103. 
Diagram 

of land alienated from the Crown, to be 
on Crown Grant, 90. 
^ Disability. 

Registrar General may enter caveat for 

persons under, ib. 
if certificate issued to person under, such 
to be entered in Register Book, 94. 
Distress 

hf mortgagee or enoumbrancee, 98. 
Duplicate 

of instrument declaring trusts, may be de- 
posited with Registrar General, 101. 
of grants or certificates, when may be dis- 
pensed with, 105. 
of plans and diagrams, to be furnished if 

required, 140. 
of memorandum of transfer, not required, ib. 
Easements. 

included in the term "land," 88. 

efiect of omission or misdescription of in 

certificate, 95. 
intended to be created or transferred, 96. 
*nemorial of instrument creating, to be reg- 
istered, ib. 
Ejectment. 

mortgagee or encumbranoee may bring 

action of, 98. 
by or against person claiming beneficial 

interest in land, 110. 
when to lie against registered proprietor. 111. . 
in action of, when certificate to be a bar, ib. - 
of defendant — ^Value of improvements to be 

assessed, ib. 
plaintiflF in, to pay for improvements, or be 
restricted to damages, ib. 
Encumlrrance. ,, 

interpretation of term, 88. 
notice of in Register and certificate, 95 
memorandum of, not to operate as a trans- 
• fer, 98. 
discharge of, 99. 
■" See Transfer, 



REAL PROPERTY ACT— continued. 
Eneumbrancee. 

definition of, 88. 

not bound by any. lease, unless with his 

consent, 97. 
procedure, on default o£ encumbrancer, 98. 
his power to sell, on default of encumbrancer, 

ib. - 
on default, may enter and take possession, 
, distrain, eject, or foreclose, ib. 
to give notice to tenant to pay rent, ib. 
receipt of, to be absolute discharge for rents 

and profits, .ii. 
his remedy. of encumbrancer against, not 
, prejudiced, 98, 99. 

of leasehold entering into possession, liable 
to lessor, 99. 
Bhicurnbrancer. 

interpretation of term, 88. 
to execute memorandum of encumbrance, 
97. - 
" to give notice of sale in writing to eneum- 
brancee, on default, 98. 
his remedy against eneumbrancee not 
prejudiced, ib. 
Endorsement. 

lease may be surrendered by, with concur- 
' rence 6f lessor, 97. , 

of transfer, sufficient without issue of a 

fresh certificate of title, 140. 
when certificate cannot contain, fresh certi- 
ficate to issue, ib. 
Entry. 

power of by mortgagee or encuinbraneee, 98. 
by lessor, 97. 
'See Mortgagee. 
Equity of Bedemption. 

mortgagor barred from, after order for fore, 
closure. 111. 
Equity Court. 

may give effect to trusts, 96. 
Errors. 

may be corrected by Registrar General, 90. 
title not to be impeached or defeasible on 

account of, 94. 
purchasers and mortgagees protected in case 

of title obtained through, 112. 
of Registrar General — ^Action against him 

as nominal defendant, ib. 
instniments issued in error — Procedure to 
have cancelled or corrected, 113. 
Estate. , 

of registered proprietor paramount, 95. 
notification of on certificate, ib. 
transfer of, by registered proprietor to him- 
self jointly with others, without limita- 
tion of uses or re-assignment, 104. 
See Applicati .n, Applicant, Transmission, 
and other Titles. 
Examiners of Titles. 
appointment of, 89. 
to advise and assist in administration of 

Act, ib. 
not to practise as barrister, attorney, or 

solicitoi-, ib. 
to examine and report upon applications, 
91, 103, 105. 
Execution of instruments. 

before whom to be proved, 106. 
mode of proving, ib. 
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HEAL PROPERTY ACT^continited. 
Executor or administrator. 

deemed to be included in term proprietor, 

&c., 88. 
of deceased proprietor, may be registered 

as proprietor, 103. 
Fees. 

to be received by Registrar General (Sche- 
dule P), 94. 
Commissioners to be remunerated by, 89. ' 
for inspection of Register Book, 108. 
Registrar General may recover, ib. 
Registrar General to keep account and pay 

into Treasury, ib. 
increased, for long certificates or diagrams, 

140. 
Fghny. 

conviction for, not to afftfct civil remedy, 114. 
what offences deemed to be, ib. 
punishment of, ib. 
Fence. 

what implied in covenant to, 100. 
Foreclosure. See Mortgage. 
Forms. 

validity not affected by variation, not being 

in matter of substance, 89. 
of instruments to accord with pro^ions of 

Act, 96. 
of transfer, may in certain cases be modi- 
fied, 104. 
Registrar General may alter (with Gover- 
nor's approval), 105. / 
to be stamped with Registrar General's Seal, 

»5. 
to be supplied free or at fixed moderate 

price, ib. 
Registrar General may license person to print 

and seU, ib. 
Schedule of, &c., 115-139. 
Fraud. 

estate of registered proprietor paramount, 

except in case of, 95. 
purchase from registered proprietor not 

affected, except in case of, 110. 
compensation to party deprived of land by, 

111. 
purchasers and mortgagors protected' in case 
. of fraud by previous proprietor, 112. 
instrument obtained or retained by, to be 

be dfeliveredup, 113. 
Oardens 

to be included in term "land," §8. 
Orant 

to mean any Crown Grant of land, ib. 

to be in duplicate and contain diagram of 

land, 90. 
may be brought under Act by original holder, 

when no iJansactions registered, 91. 
to be dafemed registered when marked as 

embodied in Register Book, 94. 
when presented for registration, need not 

be a-fctested, 95. 
to be cancelled on transfer of land, 96 ; and 
^ see 140. 

provision in. case of loss of, 107. 
registration of dealings in land prior to issue 

otr'ib. 
to devolve in case of grantee's previous 

decease to person who would be entitled 

if living, 140. 



REAL PROPERTY ACT— continued. 
Guardian or Committee 

of infant or lunatic. Sec, may apply to bring 
land under Act, 90. 
Heir-at-law. 

registration of, as proprietor, 103. 

[Note. — ^Inoperative since 26 Vic. No. 20.] 
Hereditaments 

included in term " land," 88.* 
Implied Covenants. See Covenants. 
Improvements. 

defendant in ejectment entitled to compen- 
sation for. 111. 
Incorporeal , 

rights and easements to be registered, 96. 
Indefeasible Title 

assured to registered prdprietor, except in 
case of fraud, &c., 95. 
Indemnity 

by transferree to transferror of land subject 
to mortgage or encumbrance, 96. 
In/ant. 

parent or guardian of, may apply to bring ' 
land under Act, 90. 
Injunction 

against bringing land under Act, shall stay 
caveat from lapsing, 93. 
Insolvency. , , 

assignees iu, may be registered as proprie- 
tors, 102. 
refusal of assignees to accept' lease subject 
•• to mortgage, to operate as a surrender, ib. 
moneys paid out of assurance fund on account 
of insolvent, may be recovered, 113. 
Inspection ' 

of documents may be required prior to 

bringing land under Act, 89. 
of land by mortgagee, covenant implied in 

memo, of mortgage, 99 
of Register Book, on payraient of fees, 108. 
Instruments. 

meaning of the term "instrument," 88. 
of title — to be surrendered by applicant, 91. 
to be returned on withdrawal of applica- 
tion, 93. 
to be cancelled upon issue of certificate of 

title, ib. 
relating to other property to be returned, ib. 
to be deemed registered when entered in 

Re^ster Book, 94. 
to be in duplicate and attested, '95. 
to have priority according to date of regis- 
• tration, ib. 

when registered, to haye effect of a deed, ib. 
covenants implied in, when they create or 

transfer an es'tate, ib. 
certificate of entry to be endorsed on, ib. 
not effectual until entry in Register Book, ib. 
preference in registration of, where two or 

more presented at same time, ib. 
not to be registered unless in accordance 

with provisions of Act, 96. 
covenant implied in, where estate or interest 

transferred, ib. 
trusts may be declared by, and instrument 
declaring may be deposited but not regia« 
tared, 101. 
forms of, may be altered, subject to Gover- 
nor's approval, 105. 
how attested and before whom' proved, 106. 
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mode of proving execution of, ib. 

executed by married women, not to be regis- 
tered until acknowledged, ib. 

certified copies to be evidence, 108. 

remedy where issued in error or wrongfully 
retained, 113. 
Insjjtre, 

covenant to, what to imply, 99. 
Interest. 

implied covenant in every mortgage, that 
transferree pay, 96. 
Interpretation clause, 86. 
Intestate proprietors. 

transmission of estate of, 103. 

Joint proprietors. 

how suviyorship among, may be barred, ex- 
cept on Judge's Order, 101. 
proprietor may vest estate in himself and 

others as, 103. 
persons registered as, to be joint tenants, 103. 
in such cases to receive each a separate 

certiiicate, ib. 
registration of survivor of, ib, 
Judge. See Supreme Gourt. 
Jurisdiction, 

as to offepces or penalties, same as in ordinary 

cases, 114. 
Land. 

interpretation of term, 88. 

when alienated in fee from the Crown, to 

come under Act, 90. 
alienated prior to this Act, how brought 

under its operation, ih. 
value of, how estimated for purposes of 

assurance fund, 94. 
certificate of unsold portion of, to be given 

.to proprietor, 96 ^ 
under Act, how leased, ib. ^ 
how mortgaged or encumbered, 97. 
dealings with, prohibited while caveat in 

force, 104. 
dealings with, may be registered prior to 

issue of Crovm Grant, 107. 
Lands Titles Commissioners. See Commissioners 

of Land Titles. 
Lease. 

reversion expectant on, not to be extin- 
guished on bringing land under Act, 94, 
transfer of, to traiisfer lessor's powers, lia- 

bUitiea, &o., 96. 
transfer of, transfers right to sue, ib. . 
of land under Act, how executed, ib. 
of mortgaged or encumbered land, to be 

consented to by mortgagee or encum- 

brancee, ib. 
how surrendered, and effect of surrender, 97. 
covenants to be implied in, against lessee,' ib. 
powers implied in lessor, in memorandum 
• of, ib. » 

to be cancelled, on lawful re-entry and 

possession by lessor, ib. 
transmission of, on death of proprietor, 103. 
Leasehold. 

persons claiming for life or lives, or for not 

less than twenty-five years, riiay apply to 

bring land under Act, 90. 
registration, where certificate of leasehold 

issued, 94. 



KEAL PROPERTY ACT— continued. 

for life, — piirchaser from mortgagee not en- 
titled to certificate of title, 98. 

mortgagee of, entering into possession, liable 
to lessor, 99. 
Lessee. 

application by, 90. See Lease, Covenants. 
Lessor. 

when to join in application by lessee, 90. 
See also Lease. 
Lien 

notification of, 95. 
Life estate. 

persons claiming, in possession, may apply 

' to bring land under Act, 90. 

the like on transmission, 103. 
lAnatic. 

meaning of the term, 88. 

committee or guardian of, may apply to 
bring land under Act, 90. * 



included in term instrument, 88. 

or diagram of land, to be on Crown Grant, 

90. 
to be deposited on subdivision of land for 

township, 107. ' 

of laud to be dealt with, Biay be required, 

on a certain scale, ib. 
Married Woman, See Acknowledgment, Wife. 
~~ ' je 

of female* proprietor, to be .certified and 

entered in re|;ister, &c^, 103. 
Memorial, 

on entry of, in- Register Book, instrument 

to be deemed registered, 94. 
particulars to' be stated in, 95. 
to be recorded on duplicate grant or other 

instrument except in certain cases, ib. 



included in the term "land," 88. 
Mines and Minerals 

included in the term "land," ib. 
Minor, 

parent or guardian of, may apply to bring' 

land under Act, 90. 
age of, to be noted on certificate of title, 94. 
Misdemeanor. 

certain fraudulent acts to be deemed, 114. 
conviction of, not to affect civil remedy, ib. 
Misdescription 

of right-of-way or other easement, in certi- 
ficate, effect of, 95. 
assurance fund not liable in cases of, 113. 
Mortgage. 

meaning of the term, 88. 

lands under, may not be brought under Act 

except upon conditions, 90, 91. 
transferree of land subject to, will mdemnify 
• transferror, 96. 

on transfer of, rights, powers, liabilities, 

of transferror, &c., pass to transferree, ib. 
transfer of, transfers right to sue, ib. 
lease of land under, not bimling against 

mortgagee without his consent, ib. 
lease subject to, not to be surrendered 

without mortgagee's consent, 97. 
of lands under this Act, how executed, ib. 
not to operate as a transfer, 98. 
procedure in case of default of pajrments or 

non-observance of covenants under, ib. 
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power of mortgagee to sell land under, ih. 
purchaser ou sale • freed from liability 011 

account of purchase money, ib. 
upon default in payment secured by, mort- 
gagee may enter, distrain, eject, or 

foreclose, to. 
discharge of, 99. 
money in redemption of, may be paid to 

treasurer, in moi^tgagee's absence from 

polony, ib. 
covenants to be implied in memorandum 

of, ib. 
transmission of, on death of proprietor, 103. 
MoHgagee. 

meaning of the term, 88. 

not to bring land under Act except in 

exercise of power of sale, 90. 
not bound by any lease unless with his 

consent, 96, 
procedure in case of default by mortgagor, 

98. 
power to sell, and how to apply proceeds, ib. 
effect how given to sale, 16. 
powers of,, in default of payments, ib. 
to rgceive rents, &o. ; ib. 
receipts by, when absolute discharges, 
endorsement by, on memorandum fjis- 

charging'mortgage, 99. 
covenant of entry upon land implied in 

memorandum, ib. 
of an insolvent's leasehold interest may be 
, entered as transferree of lease, 102. 

not making such application, to operate as a 

sulrender of suah lease, ib. 
on default in payments may apply for order 

for foreclosure, 110. 
may bring action against mortgagor in 
- ■ default, 111. 

bond fide, protected from action, 120. 
Mortgagor. 

meaning of the term, 88. 

may, with mortgagee's consent, apply to 

bring land under Act, 90. 
estate or interest of, to vest in purchaser, 

on sale by mortgagee, 98. 
remedy against mortgagee for wrongful 

entry not prejudiced, ib. 
Nominal defendant. 

actions against Registrar General as, in 
' certain cases, 112. 

Motiee. 

of applica,tion, to be published, 92. 

after expiration of, land to be brought under 

Act, ib. 
procedure on failure of service of, ib. 
to Registrar General of proceedings under 

caveat, 93. 
to Registrar General of withdrawal of appli- 
cation, ib. 
by mortgagee to tenant, to suspend mort- 
gagor's right as landlord, 98. 
of trusts, not to be entered in register, 101. 
of order of Court to deal with land by less 

than full number of registered proprietors, 

ib. 
of loss of grant or certificate of title, to be 

published, 107. 
of trust, &c., not to a£fect purchaser from 

registered proprietor, 110. 
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of application for foreclosure, to be given to 

mortgagor, ib. 
of sale of mortgaged land, to be published, 

before granting foreclosure order, 111. 
of action, to be given to Registrar General, 
112. 
Notice of application. See Application. 
Notice of caveat. See Caveat. 
Notification 

of encumbrances, liens, estates, and inter- 
ests on the Register Book folium. 
Oath. 

Registrat General may administer, or take 

statutory declaration in lieu of, 90. 
or affirmation of applicant declaring value of 

land, 93, 94. . 

application of heir-at-law, &c., to be verified 

by, 103. 
execution of instruments to be proved by, 

106. - ■ ■ 

examination ou, of party brought before 

Court or Judge, 113. 
making false, deemed perjuiy, 114. 
Oicupant. 

name and description of, where land occu- 
pied, to be stated in application, 91. 
mortgagee may distrain for rent due by, 9£i. 
Oc(iupancy. 

if adverse, to be stated in applioation, 91. 
Offences. 

what are deemed to be, pimisjiment, and 
jurisdiction, 114. 
Offensive trades. 

what implied by covenant not to carry 
on, 100. 
Paint and paper. 

what implied by covenant to, ib. 

included in terra " land," 88. 
Paths 

included in term "land," ib. 
Penalty. 

fqr not attending before Registrar General 
on being summoned, 89. 

for certifying incorrect instruments, 108. 

for misdemeanors under Act, 114. 

may be recovered by and m name of 
Attorney General, ib. 
Perjury. 

false oath or declaration to be deemed, ib. 

punishment of, 85. 

J'hm, 

included in term " instrument," 88. 

to be deposited in duplioate, if required, 140. 
Plantations 

included in term " land," S'S. 
Power of Attorney. 

registered proprietor may execute (in form, 
Schedule I), 101. 

to be filed with Registrar General, who shall 
enter particulars in register, ib. 

how revoked (Form, Schedule L), 102. 

Privileges, 

included in the term " land," 88. 
Priority. 

instruments entitled to, according to date 
of registration, 95. 



256 



INDEX. 



REAL PROPERTY ACT:— continued. ' 
Probate 

of will, when to ^e produced for entry in 

Register Book, 103. 
deposit of, on transmission applioatioils, 103. 
Proprietor. 

meaning of the term, 88. 

instruments relating to other property to be 

returned to, 93. 
registered, definition of, 94. 
registered estate of, paramount except in 

certain cases, 95. 
to receive a certificate of title for balance of 

unsold land, 96..^ 
marriage of female, to be certified to 

Registrar General, 103. 
on decease of, who may apply to be regis- 
tered, ib. 
may vest estate jointly in himself and 

others, 104. 
may transfer to wife or husband, ih. 
may summon Registrar General to show 

cause, if dissatisfied, 108. 
registered may bring suit for specific perfor- 
mance, 110. 
■protected against action in certain cases. 111. 
ejected, entitled to value of improvement, 
ib. : 
Proprietors, joint. See Joint Proprietors. 
Publican. 

what implied in covenant to carry on 
business of, &c., 100. 
Purchase monej/. 
t under a sale by mortgagee or enoumbranoee, 

how to be applied, 98. 
Purchaser . 

under a sale byjmortgagee or encumbrancee, 

protected, 987 
of freehold estate, to receive certificate of 

title, ib. 
from registered proprietor, not to be affected 

by notice of trust, &c., 110. 
bonAfde, protected -from action, 112. 
Quarries. 

included in term land, 88. 



for rents and profits by mortgagee, &e., 
when absolute discharges, 98. 
Re-entry. 

power of, implied in lessor, 97. 

particulars of, to be noted in register, ib. 
Register Book. 

to be'kept by Registrar General, 94. 

searches in, permitted, on payment of fee, 
108. 
Registered Proprietor. (See Proprietor.) 
Registrar General, 

departnient of, under the Act, 89. 

to be ex officio one of the Lauds Titles Com- 
missioners," ib. 

seal of office, ib. 

powers of, 89, 90. 

may beTequired by applicant to cause per- 
sonal service of application, 90, 91. 

not to register any instrument unless in 
accordance with provisions of Act, 95. ' 

to give certified copies of any instrument 
on payment of fees, 108. 

copies under hand and seal of, *to be evi- 
dence, ib. 



REALr PROPERTY ACT— continued. 

may be summoned to Supreme Court to 

show cause, ib. 
may state case for opinon of Supreme Court 

regarding his duties, 109. 
where to be made co-defendant. 111. - 
to be nominal defendant in certain actions, 

112. 
when actions lie against, as nominal defend- 
ant, ib. 
to be served with one month's nofiice of 

action, ib. 
limitation of actions against, ib. 
not liable for acts done or omitted bond fide 
under Act, 113. 
Registration 

completed when mstrument entered in 
Register Book. 
Registration Abstract. ■ _ 

for dealings out of the Colony, 101. 
mode of procedure under, 102. 
dealings thereon how effected and recorded, 

ib. . 

procedure when lost or obliterated, ib. 
Regulations. 

to be made by Judges, as to proceedings in 
Supreme Court under Act, 114. 
Remainder. 

estate in, may be created without limiting a 
use, 104. 
Remainderman 

may be registered as such, 105. 
when to join in application, 90. 
Repair, 

covenant' implied in lease, to keep in good 
and tenantable, 97. 
Reversioners 

may be registered as such, 105. 
when to join in application, 90. 

Reversion, 

expectant on any lease, not to be extin- . 
guished bjr bringing under Act, 94. 
Sale, 

by mortgagee" or encumbrancee, 98. 

under writ or under order of Supreme or 

District Court, 105. 
by Sheriff, Registrar, or Bailiff. 
« See Transfer. 
Schedule. 

of instruinents deposited, to be furnished by 
applicant, 90, 91. 

A. Application to bring'land under Act, 90. 

B. Caveat forbidding lands to be brought 

under Act, 92. 

C. Certificate of title, 94. 

D. Memorandum of ti-ausfer, 96. 

E. Transfer to be endorsed on original in- 

strument, ib. 

F. Memorandum of lease, ib. 

G. Memorandum of mortgage, 97. 

H. Memorandum of encumbrance for secu- 
ring a sum of money, ib. • 
I. Power of attorney, 101. 

K. Registration abstract, ib. 

L. Revocation of power of attorney, 102. 

M. Caveat forbidding registration of dealing 
with estate or interest, 104. 

N. Certificate to attestation of instrument, 
106. 



INDEX. 



257 



REAL PROPERTY ACT— eontinued. 

0. Certificate of execution of instrument, 

ib. 
P. of fees, 108. 

[Note. — For the forms prescribed by the Act, 
see pp. 115-119, and for those now in use, 
see pp. 120-140.] 

Seal 

of corporation, may be subs^tuted for sig- 
nature, 106. 
of Registrar General — 
description of, 89. 

instrument bearing, to be received in 
evidence, ib. 
Searches 

in Register Book, may be made, on payment 
offee^ 108. 
Settlor 

of land, may lodge caveat, 103. See Caveat. 



REAL PROPERTY ACT— continued. 
Svrveyor 

to certify to accuracy of map deposited, 107. 

under Act, must be specially licensed, ib. 

certificate of, on sub(£vision of land, ib. 
Survivor 

of joint proprietors, registration of, 105. 



transfer by, 105. 

Shop. 

what implied in covenant not to use premises 
as, 100. 
Bpedjic performance. 

registered proprietor when entitled to decree 

, for, 110. 
Subdivided land. See Map. 
Summons to show cause. See Supreme Court. 
Supreme Court. 

may order publication of notice of applica- 
tion, 92. 

may restrain Registrar General from bring- 
ing land under Act, 93. 

may ordor production of instrument relating 
to uilsold land, ib. 

may sanction dealings with land by less 
than the registered number of joint pro- 
prietors, 101. ' . 

to direct notice to be published before 
sanctioning, ib. 

may summon caveator to show cause and 
I make order as to caveat, 104. 

may make order as to registration of re- 
mainderman or reversioner, 105. 

may summon Registrar General to show 
cause, if proprietor dissatisfied, and make 
order in the premises, 108. 

Registrar General may state case for opinion 
of, regarding his duties, 109. 

order of, vesting trust estate, to be carried 
out, 109. 

to certify to judgment, damages, and costs, 
in action against Registrar General, 112. 

may issue warrant for wrongful holder of 
certificate not appearing on summons, 113. 

may order delivery of instrument to Regis- 
trar General, ib. 

may direct ganceUation of certificate or 
entry in certain cases, 114. 

rules of and right of appeal to, same as in 
ordinary actions, ib. 

may miake rules and orders as to proceed- 
ings under Act, ib. 
Surrender of Lease, 

by endorsement by lessee with lessor's con- 
currence, 97. 

E 



among trustees, how barred, 101. 
Tehant. 

when liable for rent to mortgagee, and to 

distress therefor, 98. 
tenant by curtesy may apply to be regia- 

tered, 103. 
Tenants in common, 
. application by, 90. 
to receive each a distinct certificate of title,' 

105. 
Tenement. 

included in the term- " land," 88. 
Timber. 

included in the term "land," 88. 
Title. See Certificate, Application, InMrument. 
indefeasible, when laud brought under Act, 

95. ' 

Transfer. 

meaning of the term, 88. 

to be deemed registered when memorial 

entered in Register Book, 94. 
covenant to be implied in, 95. 
how executed (Forms D. or E. of Schedule), 

96. 
of freehold estate of whole or part of land, 

procedure on, ib. 
fresh certificate to issue to purchaser on, ib. 
of mortgaged land, covenant by tr^nsferfee 

to indemnify transferror implied in, 96. 
of mortgage, encumbrance, or lease, conveys 

powers, liabilities,- &c. , to transferree, and 

right to sue thereunder, ib. 
memorandum of, from lessor to lessee, ib. 
mortgage or encumbrance not to operate 

as a, 98. 
to joint proprietors, how survivorship barred, 

101. 
how executed under registration abstract, 

101, 102. 
from husband to wife, or wife to husband, 

104. 
by proprietor to himself j ointly with others, 

without limiting use, &c. , ib. 
bySheriff, Registrar, or BaUiflf whennotvalid 

against a purchaser or mortgagee, 106. , 
memorandum of, need not be in duplicate, 

140. 
to be endorsed on certificate, without issue 

of fresh certificate, ib. 
when certificate cannot contain endorsement 

of, fresh certificate to issue, 140. 
Transmission. 

meaning of the term, 88. 

on bankruptcy or insolvency, to assignees, 

102. 
of lease subject to' mortgage, assignee's 

refusal to accept, i&. "''^ 
to husband as co-proprietor, 103. 
of mortgage or lease, on death of proprietor, 

ib. 
of estates of freehold, on application of heir- 
at-law, devisee, tenant by curtesy, &o., ib. 
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REAL PROPERTY ACT— coniinued. 
Treasurer, Colonial, 

mortgage money may be paid to, if mortgagee 
absent from Colony, 99. 
Trees 

included in the term "land," 88. 
Trustees. 

seized in fee and having express power of 

sale, may apply, 90. 
without power of sale, must be joined in 
application by beneficiary of first life or 
other greater estate, ib. 
ho'W survivorship barred among, 101. 
order of Court may be made vesting land 

in, 109. 
to allow names to be used in an action, 110. 
but entitled to be indemnified, 110. 
Trusts, 

power of Court of Equity saved as to, 96. 
notice of, not to be entered in Register 

Book, 101. 
may be declared by instrument or deed, ib. 
instrument declaring may be deposited but 

not registetedi ib. 
breach, of by registered proprietor gives no 
claim on assurance fund, 113. 
Undivided Share. 

Provision where applicant is entitled to, 90. 
XTnsound mind, Person rf. 
meaning of the term, 88. 
committee or guardian of, may apply to bring 
land under Act, 90. 
Uses, ' 

limitation of, when unnecessary on transfers, 
104. 
Valuator, Sworn, 

meaning of the term, 88. 

certificate of, to be conclusive as to value of 

land, 93, 94. 
oath to be taken within fourteen days of 
appointment, 114. 
Watercourses 

included in the term " land," 88. 

included in the term " land," ib. 
Wife. 

on application by, husband to join, 90. 
husband entitled to be registered as co- 
proprietor of estate of, 103. 
may vest estate in husband, 104. 
See Achnowledgmeni, Disability, Marriage, 
Witness. 

required for attestation of all instruments, 

except Crown grants, 95. 
surrender of lease to be attested by, 97. 
may be summoned and examined by Regis-' 
trar General, as to land or instruments, 89. 
Writ 

of Fi. Fa. or execution when to affect land, 
&c. , under Act, 105. 

REGISTERED PROPRIETOR, See Real 
Property Act. 

REGISTRATION ABSTRACT. See Beal 
Property.. 

REGISTRATION OF BIRTHS, &c. 

certified copies of entries to be received as 
evidence, 141. 



REGISTRATION OF DEEDS (7 Vic. No. 16,. 
20 Vic. No. 27, 24 Vic. No. 7). 

■ Registrar General to take possession of all 

instruments, &a., in Registry Office of 
Supreme Court, 148. 
all duties of registration imposed on 

Registrar General, ib. 
Registrar General may appoint a deputy, ib. 
Acts of Council to be enrolled in ofiice of 

Registrar General, 142. 
registration of wills, deeds, conveyances, , 

&c., ib. • ' 

deeds to take priority according to priority 
of registration, 143. 
registered prior to 22 Vic. No. 1, not to 
lose priority by mala fides only of 
conveying party, 149. (And see sec- 
tion 18 of the Titles to Land Act, 
p. 153.) 
proviso where adverse title established 
by judgment of Court, j5. 
certified full copies to be registered of all 
deeds &c., affecting real estate, 143, 
and receivable as secondary evidence, 

ib. 
receipt for, to be given, ib. 
specifying day and hour of delivery, 

143. 
name and abode of witnesses, ib. .. 
number of copy, 144. 
indorsed on original, ib. 
to be numbered successively and regis- 
tered in order of time in which 
delivered, ib. 
size of parchment for certified copies, 
f6. 
deeds acknowledged in mode prescribed, to 
be as valid as if fine levied or recovery 
suffered, ib. 
where married woman a party acknow- 
ledgment and confession, 144, 145. 
before whom may be made, 144, 148. 
certificate of acknowledgment and confession 
to be under seal and endorsed on deed, 144, 
147. 
Commissioners to take acknowledgments 

and confessions, 145. 
on acknowledgment, original instrument to 
be produced, 145. 
when executed by marksman, ib. 
fees to be paid on registration, ib. 
fees to Commissioner, ib. 
judgment not to bind lands, unless and 

until execution lodged with Sheriff, ib. 
word "instrument," what to mean, ib. 
seal affixed to certificate, &c., to be taken 

to mean official seal, ib. 
production of certified copy in evidence, ib. 
registered copy of deed of feoffment to be 

equivalent to livery of seisin, 146. 
release to be as effectual as though lease or 

bargain and sale for a year executed, -«6. 
recital to be evidence of execution of lease 

for a year, ib. 
false oaths under Act, ib. 
erroue.jus entry, neglect, &c., by Registrar 
or clerk, ib. 

■ embezzlement, forgery, &c., of deeds, memo- 

rials, &c, ib. 
indexes to aU registrations to be kept, ib. 
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EEGISTEATIQN of TMl^DS— continued. 

office copies to be taken aa evidence of 
contents, ib. 
notice by party produeing, ib. 
wills may be deposited in office of Begistrar 
General, ib. 

REGISTRATION ACTS {in force prior to 1st 
JanvMry, 1844) — 
6 George IV. No. 22, 232. 
5 Victoria No. 21, 234. 

BENT CHARGES. See Trmi Property At. 

RESIDUES OF TESTATORS. See Willi. 

EEVERSIONABY INTERESTS OF MA,R- 
- BLED WOMEN. See Married Women. 

REVERSIONERS AND REMAINDERMEN. 
See Real Property Act. 

, REVERSIONS (32 Hen. YIII. 0. 34). ^ 

Grantees. of, may sue, &c., lessees of same 

lands, 150. 
lessees may hare like remedies against 

grantees, ib. 

SALE (EQumf Practice) 

of mortgaged property by Equity Court, may 

be ordered instead of foreclosure (17 Vic. 

" No. 7), 30. 

of real estate may be directed at any stage 

of Equity suit, 30. See Trust Property 

Act. 

SALES IN INSOLVENCY. See Insolvency. 

S&INTILLA JURIS. See Trust Property Act. 

SEALS. See Companies' Seals. 

SETTLEMENTS 

may be made by infants upon marriage (20 
Vic. No. 2, s. 1), 45. 

SHERIFF 

may sell equities of redemption (5 Vic. No. 

9,8. 31), 4. 
publicalSon of notice of writ and particulars 

to be equivalent to actual levy by, 151. 
Bales or transfers by, under Real Property 
Act, 105, 106. 
' ■ :^pointment and duties of. See Charter of 
: Justice, Appendix, 193." 

sales of land by, under Titles to Land Act, 
151. 

SOCAGE TENURE (12 Car. IL c. 24). 

all tenures created since 1660 to be in free 
and common socage, 150. 

STATUTORY DISCHARGE, 
of mortgage debt, 161. 

SUPREME COURT, 

to have ecclesiastical juirsdiction (9 G. IV. 

c. 83, B. 12), 150. 
And see Charter of Justice, Appendix. 

SURVIVORSHIP, 

gresumption of, in favour of the younger, 
iinder certain circumstances. 
(22 Vic. No. 1, s. 26), 154. 
•^mong trustees,' how barred under Real Pro- 
perty Act, 101. 
SURVIVOR. See Beul Property Act. 

THELLUSON ACT, SS-ft 40 G. lIL «. 98, 184, 
(Pbbpetcities). See Wills. 



TITLES TO LAND (■22 Vic. No. 1 & 24 Vie. ' 
No. 3). See Grants of Crovm Lands, Real 
Property. , 

, words of inheritance, absence of in certain 
cases not to prejudice purchaser's fee 
simply, 151. 

sales of land by Sheriff, ib. 

deeds of sale by Sheriff, ib. 

insufficient description in grants, remedied, 
ib. 

protection 6f subsequent grants and adverse 
holders, ih. 

new description to be advertised, &c., 151. 
"154. • i - 

misnomer or misdescription in grants 
remedied, 151, 152. 

proof of instrument remedying defects in 
grants, 152. 

reference of defects in grants to Commis- 
sioners for Claims, ib. 

effect of breach of conditions in gi-ants, ih. 

protection "of bonS. fide purchasers and 
mortgagees against adverse claims, ib, 

the like as to future grants, ib. ' • 

promises of Crown Grants, effect of, ib. 

promisee may devise and alienate, i6. 

has devisable and alienable interest in 
land, except as against the Crown, ib. 

grants issued in apparent violation of 5 & 6 
Vic. c. 36, s. 15, not invalidated, 153. 

discharge of lands belonging to debtors or 
accountants to the Crown, ib. 

registration of instrument not to be defeated 
by reason of mistake, ib. , 

.registered deed not to lose priority by mala 
fides of conveying party, 149,153. 

livery of seisin when unnecessary, to give 
effect to feoffments. 153. 

defects of form in acknowledgtnents on deeds 
cured, 16. 

certain acknowledgments to bar dower, &o., 
provided for, ib. 

dower barred although husband not a party 
"to deed, ib. 

payment to trustees exonerates from lia- 
bility, 154. 

provision against collusion, ib. 

payment of money into Court by mortgagor, 
under Trustee Act, and subsequent pay- 
ment, out to party entitled, fo operate as 
a re-conveyance, ib. 

covenants to produce deeds satisfied by 
their deposit in Registry Office, ib. 

presumption of survivorship in favour of 
the younger, j5. 
TRANSFER. See Real Property Act. 
TRANSMISSIONS. See Real Property Act. 

TRUSTEES AND EXECUTORS. 

investments by. See Trustees and Mortga- 
gees and Trust Pi operty Acts, 154. 
TRUSTEES AND MORTGAGEES. (16 Vic. 
No. 19 and 17 Vic. No. 4.) 
interpretation clause, 155. 
Supreme Court may convey estates of luna- 
tic trustees and mortgagees, 156. 
and contingent rights, ib. 
and transfer their stock, ib. i> 
power to transfer stock of a deceased person 
whose personal representative is a lunatic, ib. 
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TRUSTEES AND MOKTGAGEES— coniOTued 

Court may convey estates of infant trustees 
and mortgagees, ib. _ 

and may release from contingent rights in 
lands ib. 

Court may convey the estate of a trustee out 
of the jurisdiction •of -the Court, ib. 

Court may make' order in oases where per- 
sons are seised of lands jointly with others 
out of Court's jurisdiction, ib. 

contingent rights of trustees, 156, 157. 

Court may make order in oases where per- 
sons are jointly entitled with others out 
of the jurisdiction of the Court to a 
• cohtiagent right in lands, 157. 

effect of order when it is uncertain which 
of several trustees 'was the survivor, si. 

when it is uncertain whether the last 
trnstee be living.or dead, ib. _ 

when trustee dies without ah heir, ib. 

Court "may release lands from contingent 

right in unhom trustee, ib. 
may make au order for vestLag the 
estate on refusal or neglect of a trustee 
to convey or' release, 163. 

may convey in place of mortgagee, 157. 
may appoint a person to convey in certain 
cases, 158. 

may make an order for vesting the estate 

■ in lieu of conveyance by a party to the 
suit, after a decree or order for sale, 163. 

when trustees of stock arg out of jurisdiction, 
158. 

or refuse to transfer, ib. 

when one of several trustees of stock refuses 
to transfer or receive and pay over 
dividends, ib. 

when stock is standing in name of deceased 
person, ib. 

Court may make an order for the transfer 
or receipt of dividends of stock in name 
of an infant trustee, 163. 

on neglect to transfer stock for twenty- 
eight days, order may be made vesting 
right to transfer in such person as the 
Court shall appoint, J6. 

on like neglect by executor, similar order 
may be made, ib. 

effect of an order vesting the legal right to 
transfer stock, 158, 163. 

parties empowered to execute deeds and 
powers of attorney, 163. 

companies to domply with orders of the 
Court, j.6. 

indemnity to companies so obeying, ib. 

effect of an order vesting legal rjght in a 
chose in action, 159. 

effect of decree made for sale of real estate 
for payment of debts, ib. 

Court to declare what parties are trustees 
of lands comprised in any suit, and as 
to the interests of persons unborn, ib. 

power to make declarations and give direc- 
tions how the right to transfer stock shall 
be exercised, ib. 

power to appoint new trustees, ib. 

in lieu of persons convicted of felony, 163. 
where no existing trustee, 164. 

Court may make order for appointment of 
• ' new trustees, 164. 



TRUSTEES AND U0B,TGAGEE8— continued. 
powers of new trustees, 159. 
power to Court to vest lands in new trus- 
tees, 159, 163. 
power to Court to vest right to sue at law, 

159. 
old trustees not to be discharged from 

liability, 159, 160. 
who may apply for order under foregoing 

provisions, 160. 
power to go before the Master in the first 
instance, ib. 
and upon certificate of the Master to 
petition the Court, ib. 
, or to present petitipn in the first in- 
stance, ib. 
' what may be done upon petition, ib. 
Court may dismiss it with or without 

costs, ib. 
or make order thereon, ib. 
orders made by the Court founded on cer- 
tain allegations, to be conclusive evidence 
of the matter contained in such allega- 
tions, ib. 
powers may be exercised as to trustees of 

charities or societies,, ib. 
no escheat of property held upon trust or 
mortgage, 161. 
but not to prevent escheat or forfeiture . 
of beneficial interest, ib. 
money of infants axiil persons of unsound 

mind to be paid into Court, ib. 
Court may malie a decree in the absence of » 

trustee, ib. 
powers of the Master, ib, 
costs may be paid out of the estate, ib. 
commission concerning persons of unsound 

mind, ib. 
suit may be directed, ib. 
when indorsed acknowledgment of paynfent 
of mortgage debt or registration operates 
as reconveyance of mortgaged premises to 
person entitled to equity of redemption, 
161, 162. 
redemption by payment into Court in 
case of absent or unknown mort- 
gagees, 162. 
on claim made and proof of right, &c., 
Court may order payment of money 
to person entitled, ib. 
money paid into Court may be invested ia 

Government securities, ib. 
power given by these Acts tobe exercised 
by Primary Judge, subject t6 appeal, 
&c., ib. 

TRUST MONEYS. (13 Vic. No. 19 & 21 Vio. 
No. 7.) 

trust moneys may be invested in Govern- 
ment securities, 154. 

trustees may pay moneys, or transfer securi- 
ties into the Supreme Court, 164. 

Court may direct payment or transfer by a 
majority of trustees, ib. - 

Court ma,y make order for the application 
of trust moneys, 164,' 165. 

Court may compel trustees to account, 165. 

powers of Court may be exercised by 
Primary Equity Judge, ib. 

Judges' may make General Rules, ib. 

And see Trustees, 



INDEX. 



261 



TRUST PROPERTY ACT. (26 Vio. No. 12). 
Apportionment. See Leases. 
Appointment of new TrvMees. 

pravision for appointment of new trustees 

on death, &c., 175. 
may te appointed where trustee nominated 
in will has died in lifetime of 'l^stator, t6. 
Amis of Testator or Intestate. See Trustees, d:c. 
Assignment. See Executors, cfcc. 
Assignment of personalty. 

personal property may be assigned to as- 
signoi hmiseU and any other person, 167. 
Charge "of Debts. See Poioers. 
Condition. See Leases, Insurance. 
Covenantg. See Leases, Insurance, Triistees, <S;c. 
Deceased persons' debts.^ 

order to take account of debts, &c., of de- 
ceased person, under sec. 19 of 16 Vic. 
No. 3, maybe made immediately after pro- 
bate granted, 171. 
Extmto^-s. 

may compound for debts, &o., or submit to 
arbitration, 175. 
See Trustees, <fcc. 
Fraudulent Concealment. 

vendor, or mortgagor, or his agent guilty 
of misdemeanor if he fraudulently con- 
ceals deeds, &c., 167, 168. 
or falsifies pedigree, j6. 
punishment of ofifenders, ib. 
action for damages as well, ib. 
1 in estimating damages improvements to 

land may be regarded, ib. 
prosecutions must have the sanction of the 

Attorney General, ib. 
sanction not to be given without previous 
notice, ib. 
General provisions. 

tenants for life, &c. , may execute powers, 

notwithstanding encumbrances, 175. 
who deemed to be entitled to possession, 16. 
powers, &o. , hereby given may be negatived 

by express declaration, ib. 
no persons other than those entitled under 

the settlement, &;c., to be affected, 176. 
operation of Act, ib. 

interpretation of terms "mortgage" "mort- 
gagor." "mortgagee" " judgment, "i6. 
short title, ib. 
See Trustees, Seal Property Act. 
Inheritance. 

descent to be traced, on failure of heirs of 
purchaser or "ancestor, from the person 
last entitled, 167. 
preceding section incorporated with 3 & 4 
W. IV. c. 106, s. 21, ib. 
Insurance against Fire. 

relief against forfeitures for not insuring, 

166. 
record of relief granted, ib. 
Court to relieve not more than once in res- 
pect of same covenant, ib. 
person entitled to benefit of covenant to 
insure, to have same advantage from an 
informal insurance as from one in con- 
formity with the covenant, ib. 
pmfchaser protected against forfeiture by 
non-insurance, on production of recei^ 
for rent signed by the person entitled to 
it, ib. - ■ 



TRUST PROPERTY ACT— continued. 

preceding provisions to apply to leases for 
a term of years absolute or determinable 
on a l^fe or lives, &c., ib. 
Investments by trustees. 

unless expressly forbidden, trustees may in- 
vest in real securities or Government stock 
in Colony of New South Wales, 170. 
investment in England may, under like 
qualification, be substituted for invest- 
ments in this Colony, under certain limita* 
tions, and vice versa, ib. 
Judges may make general orders as to in- 
vestment of cash- under control of the 
Court, 171. 
trustees, &c., to invest trust funds in the 
stocks, &c., in which cash under the con- 
trol of the Court may be invested, ib. 
on what security trust funds may be in- 

vested, 174, 175. 
trustees may apply income of property of 
infants, &c., for their maintenance, 175, 
Leases. 

licenses to do acts which would create 
forfeiture or give right to re-enter, to be 
restricted to actujJ permission, specific 
breach, or other matter specifically autho- 
rized, 165. 
proceedings may be taken for subsequent 

breaches of conditions or powers, ib. 
all rights under covenants and powers of 

forfeiture and re-entry to continue, ib. 
a license to one of several lessees or co- 
owners to assign or under-let, not to affect 
rights of re-entry, &c., or breach by the 
others, ib. 
a license to lessee or owner in respect of 
part of property, not to affect rights of 
re-entry, &c., as to the rest, ib. 
where the reversion is severed, and rent, 
&c., apportioned, rights of re-entry, &o., 
attach as incident to such severed part, ib. 
restriction of effect of waiver of covenant or 
condition, 166. 
See Trustees, <fcc. 
License. See Leases, 
Limitation of Actions. 

proceecQng may be taken to recover mort- 
gaged land by a person entitled to or 
claiming under a mortgage, at any time 
within 20 jreais after last payment of 
principal or interest, 168. 
no suit to be' brought to recover estate of 
intestates but within twenty years after - 
right accrued, uidess right acknowledged, 
171. 
Mortgages. 

to be pledges at law as in equity, and not to 
affect mortgagee's rights and remedies, 168. 
Mortgagees, Powers of. 

powers incident .to mortgages, 173. 
mortgages to have certain powers, as if con- 
ferred in express terms, ib. 

to seH, to insure, to appoint receiver, ib. 
receipts for purchase money sufficient dis" 

charges, ib. 
notice of sale to be given, 173, 174. 
but purchaser not bound to inquire as to, 

ib. 
remedy of persons damnified bjr sale, ib. 
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TRUST PROPERTY ACr—contimed.- 
application of purchase money, 174. 
conveyance to the purchaser, ib. 
owner of charge may call for title deeda 

and conveyance of legal estate, ib. 
appointment of receiver, how to be made, ib. 
receiver to be deemed agent of mortgagor, ib. 
powers of receiver, ib. 
receiver may be removed, ib. 
commission to receiver, ib. 
receiver to insure if required, ib. 
application of moneys received by him, ib. 
this part of Act to relate to charges by way 
"of mortgage only, ib. 
Petition. See frustees, die. 
Powefs. 

a deed ■ attested by two witnesses, &c., 
sufficient execution of, 166. 

but not so as to defeat direction in in- 
strument creating, ib. 
" sale under, not avoided by mistaken pay- 
ment to tenant for life, 166, 167. 
on purchaser paying value of timber, &c. , 
with interest, sale under, to be established 
by Court, ih. 
devisees in trust when real estate charged 
with debts, &c., may raise money charged 
on estates either by sale or mortgage not- 
withstanding want of express power in 
will, 167. 
survivors or successors of such devisees to 

have the same power, ih. 
executors to have same power, &o., where 
testator's whole fiState or interest in land 
charged not vested in any trustee, »6. 
but exercise of power operates only on 
testator's estate, &c., ib. 
purchasers or mortgagees not bound to in- 
quire as to exercise of these powers, ib. 
sectiblis 14, 15, and 16 not to affect sales, 
&c. , under wills coming into operation be- 
fore Act, ib. 
nor to extend to devises in fee or in tail, 
&c. , charged with debts, &c. , ib. 
Purchaser. See Fraudnlent Goncealment. 
Seceiver. See Mortgagtes, Powers of. 
Hent dtarges. 

release of part of land charged not to be an 
extinguishment as to the whole, 166. 
Scintilla juris — Seisin to Uses, 

not necessary to support future contingent 
or executory uses, 167. ^ 
Trustees, Executors, and Admirdstrators. 

trustees, &c., making payments under 
power of attorney, not to be liable by 
reason of the death, &c., of donor of 
power, 168. 
party entitled to money to have his remedy 
against the person to whom it is paid, ib. 
liability of executors and administrators in 
respect of rents and covenants, &c,, in 
leases after assignments thereof, 168, 169. 
how this liability may ceasfe, ib. 
lessor's right to follow assets of the de- 
ceased preserved, ib. 
liability of executors, &o., in respect of rents, 
&c., in conveyances on rent-charge, 169. 
how this liability may cease, io. 
grantor's right to follow assets, ib. 



TRUST PROPERTY ACT— continued. 

executors and administrators after having 

given notices as in an administration suit 

may distribute assets, ib. 

».-not afterwards liable to claims of which 

they had' no notice, ib. 

right of claim^iUt or creditor to follow assets 

of the deceased preserved, ib. 
trustees, executors, and administrator? may 
apply by petition or summons to.Primary 
Judge in Equity- for opiniou, advice, &c., 
as to administration of trust esta,te, ib. 
form of application, ib. 
. service and hearing of application,, 169, 
' 170. 
trustees, &c., acting upon opinion or ad- 
vice of Judge,, how far deemed to have 
discharged their duty, 169. 
new trustees may be appointed on death, 
&c., 175. 
or where trustee nominated in will has 
died in lifetime of testator, ib. 
Trustees' indemnity. 

every trust instrument to be deemed to 
contain clauses for the indemnity and re- • 
imbursement of trustees, 170. ' 
Trustees' powers of sale. 

trustees empowered to sell may sell in lots, 
and either by auction or private contract, 
171, 172. 
whether hereditaments vested in them or 

not, ib. , 

sale may be made under special conditions, - 

and trustees may buy in, &c., 172. 
trustees exercising power of sale, &c., em- 
powered to convey, ib. 
moneys arising from sales, &c., to be laid 
out in other lands, 172. 
as indicated by instrument containing 
power, ib. 
no leaseholds under sixty years to-be pur- 
chased, ib. t 
money, received may be applied in payment 

of incumbrances, ib. 
until purchase of lands, &c., money to be 

invested at interest, ib. 
trustees of renewable leaseholds may re- 

new, ib. 
money for equality of exchange and for re- 
newal of leases jnay be raised bymortgage; 
&c., 172, 173. 
no sale, &c., to be made without consent 
of tenant for life, &c. , unless there be in- 
tention or will, &c., 173. 
llfses. See Powers. 
Uses, Puture and Contingent. 

provision for cases of future and contingent 
uses, ib. 
USES AND TRUSTS. (27 Hen. VIII. c. 10). 
possession of lands to be in him that has 

the use, 176. 
provision where several persons seised, to 
the use of some or one of them, 177. 
saving of rights of feoffees to use, ib. 
land assured to the use that rent should be 

paid put thereof to some other, ib. 
a woman shall not have both a jpintuVe and 

a dower of her husband's lands, ib. 
a woman shall be endowed whose jointure 
is recovered, i6» 
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USES AND TRUSTS— continued. 

a jointure after marriage may be taken or 

refused by the wife, ib. 
no statute of recognizance extinguished 

hereby, 178. 

VALUATOE, SWORN. See Real Property Act. 

VOLUNTARY SETTLEMENT. See Convey- 
ances, Fraudulent. 

WARRANTIES (of Land) 

by tenant for life, and collateral by ancestor 

without estate of inheritance, when void 

(4 Ann, c. 16), 9. 
WILLS. See also Evidence, <t:c. , Executors, tic. 
Construction of, and restrictions upon. 
will to speak from death of testator, 188. 
what estates included in a residuary devise, 

ib. 
general devise of testator's land to include 

leasehold, as well as freehold lands, ib. 
what estates included in a general gift, 16. 
devise without limitation to pass the fee, ib. 
meaning of words ' ' die without issue, " &o. , 

188, 169. 
devise to trustees and executors to pass the 

fee, except in certain cases, 189. 
trustees under unlimited devise, when to 
. take the fee, ib. 

devises of estates tail not to lapse, 189. 
gifts to children, &c.,. leaving issue at tes- 

tator's death not to lapse, ib. 
' Act not to extend to wills made before 

1840, ib. 
nor to estates pur autre vie of persons who 

died before 1840, »6. 
devisee of real estate not to claim payment 

of mortgage out of personal assets, 25. 
Creditors' Protection against Alienations by "Will. 
remedy against frauds on creditors by wills, 

17. . / . 

all wiUs of real estate void a^s agamst 

specialty creditor, ib. 
creditors enabled to recover on bonds, &c., 
against heir and devisee, 17, 18. 
if no heir,* action maintainable against 

devisee only, 18. 
limitations for- just debts, or portions 

for children not to be affected, ib. 
heir liable, though estate sold before 
action brought, ib. 
plea of riens per descent, &c., ib. 
devisees to be liable the same as heirs, ib. 
real estate of traders to be assets in Courts 
of Equity,l!5. 

creditors by specialty to be paid first, 

a.. 

parol not to demur by or against infants, 19. 
infants to make conveyances under order 
of Court, ib. 
persons having a life interest may convey 

the fee, if "estate ordered to be sold, ib. 
extension of provisions to mortgages as 
well as sales, ib. 

and to lands of a deceased debtor, 20. 
application of surplus money, ih. 

Nuncupative With. , ,01 100 

how to be made and proved, 181, 182. 
rendered invalid, 187. . . ^ 

soldiers' and manners' wills excepted M to 
personal estate, 182, 187. 



WILLS — continued. 

Perpetuities (39 & 40 Geo. III. c. 98). 

no person, by will or deed, &o., to dispose 
of property in such manner that the rents 
or produce shall be accumulated for a 
longer time than life of settlor, or twenty- 
one years after his decease,- or during 
minority of any party living at his decease, 
or the minority of persons beneficially 
entitled, 184. 
any other direction void, and rents, &c. , 
go to the persons^ntitled thereto, ib. 
nothing herein to extend to any provision 
for payment of debts, or for raising por- 
tions for children, or touching produce of 
timber, ib. 

Sequisites and attestation of Wills. 
before the 1st January, 1840 — 

all devises of lands, &c., to be in writing 
and attested by three or four witnesses, 
&o., 181. 

devisee of beneficial interest attesting it, 
makes devise void, but he is a good wit- 
ness, 182. 

creditor attesting admitted a witness, ib. 

legatee paid, or refusing legacy, admitted 
a witness, 18.3. 

legatee, after refusal barred from legacy, 
but after acceptance may retain, ib. 

legatee attesting and dying in lifetime of 
testator, or before he has received or 

. refused legacy, may be a good witness, ib. 

credit of witness to be determined by Court, 
16. 

no de^nsee, when devise made void, &c., 
being examined as to execution of will 
shall take any benefit from same, ib. 

cases where validity of wills and com- 
petency of witnesses are not afi'ected, 138. 
since the 1st January, 1840 — 

will to be in writing and signed by testator 
in presence of two witnesses at one time, 
187. 
when signature shall be deemed valid, 
189, 190. 

execution of appointments, 187. 
exceptioii as to soldiers' and mariners' 
wills, ib. 

Act not to affect certain provisions of 11 
Geo. IV. & 1 Wm. IV. c. 20, as to 
petty officers, &c., in navy, ib.. 

publication of will not requisite, ib. 

not void for incompetency of attesting 
witness, ib. 

gift to an attesting witness or his or her 
husband or wifevoid, but witness admitted 
to prove, ib. 

creditors attesting to be competent wit- 
nesses, ib. 

executors competent witnesses, ib. 

may be registered in office of Registrar 
General, 142. 

Residues, Undisposed of. (11 Geo. IV & 1 Will 
IV. c. 40). 

when and for whom executors to be deemed 

trustees of, 149. 
executors still to take, where no parties 
entitled to, under Statute of Distribu- 
tions, ib. 
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WILLS — eontinued. 

Sevocation of. ^ 

how to be revoked, 181, 187, 188. 
■will revoked by marriage, 187. 

not to be revoked by presumption, 188. 
mode of revocation, 188. 
alteration to have no effect unless executed 

as a will, ib. 
how will revoked to be revived, ib. 
devise not to be rendered inoperative by 
subsequent conveyance or act, ib. 
What devisable. 
before the 1st January, 1840 — 
eatatea pur autre Tne, 181, 186. 
all lands holden in socage, and none in chief 

or by knight's service, 179. 
a will of lands held in chivalry made of the 
whole shall be good for two parts, 180. 
how division of the two parts in three 
shall be set forth, 181. 



WILLS — eontinued. 

since the 1st January, 1840 — 

all property may be disposed of by will, 186, 
to what property power, to extend, ib. 

Who. may deiviae or not. • 

all persons having land, &c., may devise 

same, 179, 180... 
infants, femes coverts, lunatics, &c., cannot 

devise, 181, 187. 
special provisions as to tenants pur autre 

vie, 181, 186. 



WORDS OF INHERITANCE. 
Land. 



See TitUt to 



WRIT OF EXECUTION. SeeHegiefration 0/ 
Deeds. Seal Property Act. 
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